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a | AUTHENTICATION OF RECORD. 
Clerk's Certificate. 


CLERK’S OFFICE, SUPREME COURT OF THE 
District or COLUMBIA. 


I, R. J. Meigs, clerk of the said court, do hereby certify that the 
writings annexed to this certificate are true copies of originals 
on file and of record in said office, and that said originals together 
constitute the record of the proceedings of said court in this cause. 

Witness ny hand and the seal of said court this 6th day of Septem- 
ber, 1889. 

[Seal Supreme Court of the District of Columbia. ] 
t. J. MEIGS, Clerk, 
t. J. MEIGS, Jr., 
Assistant Clerk. 


Justice’s Certificate. 


I, E. F. Bingham, chief justice of said court, do certify the fore- 
going attestation by R. J. Meigs, clerk of the said court, to be in due 
form. , 

Witness my hand and seal this 6th day of Sept., 1889. 

E. F. BINGHAM, [seat.] 
Chief Justice. 


Clerk’s Certificate to Justice's Ojjicial Character. 


[, R. J. Meigs, clerk of said court, hereby certify that E. F. Bing- 
ham, whose genuine signature is subscribed to the foregoing cer- 
tificate, was at the time of signing and attesting the same chief 
justice of said court, duly commissioned and qualified. 

Witness my hand and the seal of said court this 6th day of Sept., 
1889. 

[Seal Supreme Court of the District of Columbia. ] 
R. 


J. MEIGS, Clerk, 
By R. J.) 


ILIGS, Jr., 
Assistant Clerk. 


[Endorsed :] Authentication of record. 
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1 Bill of Complaint. Filed Nov. 2, 1881. 
In the Supreme Court of the District of Columbia. 
(Filed Nov. 2,1881. R. J. Meigs.) 


Susan W. Epwarps et al. 
vs. In Equity. 7907. 
CHAPMAN MaAvpIn, Trustee. 


Original bill. 


To the honorable the justice of the supreme court of the District of 
Columbia, holding the equity court: 


The bill of complaint of Susan W. Edwards, widow, and Alice 
Tyler, by her next friend, Susan W. Edwards, humbly showeth to 
your honor that by the last will and testament of a certain Mary E. 
Macpherson, of Baltimore city, a copy whereof is herewith filed, 
marked Complainant’s Exhibit A, and which it is prayed may be 
taken asa part of this bill, a certain house and lot in the city of Wash- 
ington are devised to Robert W. Maupin and Chapman Maupin in 
trust for the use and benefit incommon of your oratrices; and your 
oratrices further show that the said Mary I. Macpherson died in the 
year eighteen hundred and seventy-three, and that her said last will 
and testament was duly admitted to probate on the twentieth day of 

September of that vear, in the orphans’ court of Baltimore 
2 city; that the said Robert W. Maupin died in the month of 

October, eighteen hundred and seventy-six, leaving the said 
Chapman sole surviving trustee; and they further show that the 
rents and profits issuing out of and arising from the said real estate 
have been regularly collected, from time to time since the death of 
the said Mary E. Macpherson, by the said trustees or the survivor of 
them, but that no account has ever been rendered in any court of 
competent jurisdiction of the receipt of said rents and profits or their 
disbursement; and they further show that one of them, the said 
Alice Tyler, is an infant of tender years, who claims the protection 
of your honor as tothe manner in which the said trustees or the 
survivor of them may discharge his or their duty; and your ora- 
trices are informed and believe, and therefore aver, that the said sur- 
viving trustee, Chapman Maupin, desires and intends to resign his 
trust after accounting in due form to your honor for his past man- 
agement. To the end, therefore, that the trust may not fail for 
want of a trustee, that a new trustee be appointed and an account- 
ing for the said rents and profits be had from the said Chapman 
Maupin, surviving trustee, may it please your honor to issue the 
writ of subpeena to the said Chapman Maupin, trustee as aforesaid, 
commanding him to be and appear in this court on a certain day to 
be named therein, to show cause, if any he has or can show, why a 
decree should not be passed granting the relief prayed for, and that 


, 
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your oratrices may have such other and further relief as the nature 
of their case may require. 
JAMES B. GREEN, 
Solicitor for Complaimants. 


3 Exurit “ A.” 
Mary E. Macpherson’s Last Will and Testament. 


In the name of God,amen. I, Mary E. Macpherson, widow, of 
Baltimore city and State of Maryland, being of sound and disposing 
understanding and memory, do make and publish this my last will 
and testament in manner and form following, namely : 

After the payment of all my just debts and funeral expenses, | 
give, devise, and bequeath as follows—that is to-say: 

1. I give and bequeath to my daughter, Susan W. Edwards, my 
sewing-machine, work-stand, silver-plated coffee urn, marked U.S., 
two union chairs, three oil paintings (by my niece, Virginia Wash- 
ington), my walnut tea-tray and what-not, and my miniature like- 
ness of General Washington—all the said articles except the said 
miniature absolutely and as her separate property, free from the 
debts, power, and control of her present or any future husband, and 
from and after her death I give the said miniature to my nephew, 
Chapman Maupin. 

2. Item. I give and bequeath to my granddaughter, Mary M. 
Tyler, my feather bed, bolster, and two pillows and my watch and 
‘chain as her separate property, free from the debts, power, and 
control of her present or any future husband. ! 

3. Item. I give and bequeath to my granddaughter, Nannie 
Rawleigh, my gold thimble and the portrait of my deceased brother, 
Peter G. Washington, as her separate property, free from the debts, 
power, and control of her present or any future husband. 

4. Item. I give and bequeath to my sister, Sally W. Maupin, my 
silk quilt, which I have had in use and which is bound around with 
pink riband. 

9. Item. I give and bequeath to my great-granddaughter, Alice 

Tyler, all my pictures of every description which are not 
before named and disposed of; also my photograph album 

and all my books, my new silk quilt and all my silk pieces; 
also ali my clothes, except such articles as in the judgment of my 
daughter Susan are not suitable for her and are proper to be given 
to the poor; and such gift to the poor I wish made by the hands 
and according to the uncontrolled discretion of my said daughter, 
Susan; and I also give to the said Alice Tyler all my silver, con- 
sisting of five tablespoons, six teaspoons, and a cream ladle, all 
marked “M,;” also five small teaspoons, marked L. W.; also give to 
the said Alice T'vler my set of bed-rootn furniture, consisting of a 
walnut bedstead, a dressing bureau, a washstand, four chairs, and a 
towel rack; also all my small articles not herein named, such as 
vases, jewelry, and other articles. 
6. Item. | give, devise, and bequeath unto my nephews, Chap- 
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man Maupin and Robert W. Maupin, of the State of Virginia, in 
fee simple, my lot, with the house and other improvements situated 
thereon, on F street, between Fifth and Sixth streets, number five 
hundred and eleven,in the city of Washington and District of 
Columbia, to be held by them and the survivor of tiem, and by 
such person or persons as may be appointed to execute the trusts 
declared by this my will, by the last will and testament of such 
survivor, or by other instrument or writing executed for that pur- 
pose by such survivor; but in trust, nevertheless, to manage and 
control the same and to take the rents, profits, and income thence 
arising, and to pay the one-half of the net amount received from 
such rents, profits, and income monthly, quarterly, half-yearly, or 
yearly, according to the discretion of my said trustees, to my daughter, 
Susan W. Edwards, wife of John S. Edwards, for and during her 
natural life, to her own sole and separate use, free from the control 
of her present or any future husband and from responsibility for his 
debts or engagements, it being my design that the income thus pro- 

vided for my said daughter shall not be assigned, disposed of, 
+) or pledged in advance or by way of anticipation, but shall be 

emploved to supply her current wants. 

7. Item. From and immediately after the death of my said 
daughter Susan I desire that my said trustees shall hold the said 
property in trust to pay the said moiety of such net rents, profits, 
and income, month!yv, quarterly, half-vearly, or yearly, as in the 
discretion and judgment of my said trustees shall seem best, to the 
sole and separate use of my granddaughter, Susan W. Edwards, 
free from the control of any husband whom she may take and from 
responsibility for any of his debts or engagements; the said one- 
half of the net income, rents, and profits of the said real estate here- 
inbefore devised to my said crustees to be invested and accumulated 
under the direction and control of my said trustees, according to 
their best judgment, for the benefit of my said granddaughter, 
Susan W. Edwards, during the period of her minority or nonage, 
and, as soon as she shall attain the age of twenty-one vears, as well 
the net Income arising from the said aecumulations as the one-half 
aforesaid of the said income, rents, and profits of the said real estate 
is to be paid to my said granddaughter, Susan W. Edwards, herself, 
either monthly, quarterly, half-vearly, or yearly,asin the judgment 
and discretion of my said trustees may seem best, for and during 
the natural life of my said granddaughter; and | direct that from 
and after the death of my said granddaughter, Susan W. Edwards, 
my said trustees shall forthwith distribute the whole of the said 
moiety of the said real estate and-of the accumulations aforesaid 
amongst her children and the descendants of any children who may 
survive her, per stirpes;*but in case she should die without children 
or descendants living at her death, then and in that case the same 
to my great-granddauglhiter, Alice Tyler, subject to the terms and 
conditions annexed to the provision hereinafter made for the said 
Alice. | 

8. Item. As to the remaining moiety of the net rents, 
6 profits, and income arising from the said real estate herein- 


| 
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before devised to my said trustees, I direct that they shall 
collect and receive the same, and that they shall pay the same 
monthly, quarterly, half-yearly, or yearly, in their judgment and 
discretion, to the sole and separate use of my great-granddaughter, 
Alice Tyler, for and during her natural life, free from the debts, en- 
gagements, or control of any husband she may take, and I expressly 
declare my will to be that the same shall under no circumstances 
be subject to the debts, engagements, control, or disposal of her 
father, Henry B. Tyler; and [ direct that during the minority of 
the said Alice the said moiety of the net income, rents, and profits 
of the real estate aforesaid shall be invested and accumulated, 
according to the best judgment of my said trustees, for the benefit 
of the said Alice; but my said trustees may, in their discretion, out 
of such net income, instead of investing and accumulating it, defray 
all or a part of the expenses of educating the said Alice, provided they 
shall approve of the school or teacher, and provided, also, that in 
no case shall the teacher be a member of the Roman Catholie Church, 
so called, nor the school be conducted under the direction, auspices, 
or control of members of that church; and as soon as the said 
Alice shall attain the age of twenty-one years my said trustees shall 
pay as well the net income arising from the accumulation aforesaid 
for her benefit during her infaney as the said one-half of the net in- 
come, rents,and profits of the said real estate to the said Alice herself, 
either nonthly, quarterly, half-vearly, or vearly, according to the dis- 
cretion of my said trustees, but always, as aforesaid, free from the debts, 
engagements, or control of any husband she may take during t 
natural life of the said Alice; and I do hereby authorize and 
empower the said Alice, by a writing in the nature of a last will, 
executed as a will of lands is required by the laws of Mary- 
land to be executed, to appoint the said moiety of the real estate afore- 
suld and the accumulations aforesaid to and amongst her children 

and the descendants of her children who may survive 
7 her in such proportions and shares as she may think fit; and 

in case the said Alice should make no such appointment | 
direct that immediately upon her decease my said trustees shall 
distribute the said moiety of the real estate aforesaid and the aecu- 
mulations aforesaid amonest the said Alice’s children and descend- 
ants of any children who shall survive her, to take per stirpes and 
In fee simple; but in ease she shall die without children or deseend- 
ants living at her death, then the same to go to her mother, my 
granddaughter, Mary M. Tyler, and my said trustees are directed 
to receive the net income, rents, and profits ef the said moiety of 
the real estate aforesaid and of the accumulations aforesaid, herein- 
before given to the said Alice, and to pay the same monthly, quar- 
terly, half-vearly, or yearly, as my said trustees shall in their discre- 
tion deem best, into the hands of the said Mary Ml. Tyler, for and 
during her natural life, free from the debts, engagements, or con- 
trol of her present or any future husband, it being my design in 
this case, as in the ease of my daughter, Susan W. Edwards, that 
the income thus provided for the said Mary M. Tyler sheuld not be 
disposed of, assigned, or pledged in advance or by wav of anticipa- 
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tion, but should be employed to supply her current wants; and in 
case the said Alice, my yreat-granddaughter, should die without 
children or descendants living at her death, having survived her 
said mother, or if her mother should survive her, upon her said 
mother’s death the said moiety of the real estate aforesaid and the 
said accumulations, the income whereof has hereinbefore been given 
to the said Alice, shall by my said trustees be distributed to and 
amongst the next of kin of the said Alice other than and excepting 
her father, the said Henry b. Tyler. 

9. Item. I give, devise, and bequeath all my other property whereof 
I may die seized, possessed, or entitled, of whatsoever kind, real, per- 

sonal or mixed, and especially that which I may derive from 
8 the estate of my brother, the late Peter G. Washington, unto 
the said Chapman Maupin and Robert W. Maupin and the 

survivor of them, and such person or persons as may be appointed 
to execute the trusts of this my will, by the last will and testament 
of such survivor or by other instrument of writing executed for 
that purpose by such survivor, in trust, to hold the same for the pur- 
poses and upon the trusts hereinbefore declared in the sixth,seventh, 
and eighth clauses of this my will in respect to the real estate and 
the accumulations therein named; and [ do hereby confer upon my 
suid trustees full power and authority, at bis or their discretion, from 
time to time to sell by public or private sale and to convey to the 
purchaser or purchasers all or any part of the trust property in this 
will devised and bequeathed to my said trustees, and to receive, grant 
acquittunce for, and reinvest the proceeds of such sales, and I do 
expressly relieve purchasers of such property from the obligation to 
see to the application of the purchase-money 

10. Item. | constitute and appoint my said nephews, Chapman 
Maupin and Robert W. Maupin, to be the executor of this my last 
will and testament, and I make it my request that they shall not 
be required to give security, either as executors or as trustees of this 
my will, and I do hereby revoke and annul all wills by me hereto- 
fore made. 

In witness whereof I have hereunto set my hand and seal this 
third day of June, in the year eighteen hundred and seventy-two, 
at the city of Baltimore. 


MARY Ek. MACPHERSON. [seat] 


Signed, sealed, published, and declared as and for her last will 
and testament by Mary E. Macpherson, the above-named testatrix, 
in the presence of us, who, at her request, in her presence, and in 
the presence of each other, have hereunto subscribed our names as 
witnesses thereto. 

SENT. FB. BROWN. 
IZ, ABETH BROWN. 
. L. QUINAN 


9 JALTIMORE Cry, s 


On the 18th day of September, 1875, came Benjamin F. Brown, 
Elizabeth Brown, and E. L. Quinan, the three subscribing witnesses 
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to the aforegoing last will and testament of Mary FE. Maeplierson, 
late of said city, deceased, and made oath on the Holy Evangely of 
Almighty God that they did see the testatrix sign and seal this will; 
that they heard her publish, pronounce, and declare the same to be 
her last will and testament; that at the time of her so doing she 
was, to the best of their apprehension, of sound and disposing mind, 
memory, and understanding, and that they subscribed their names 
as witnesses to this will in her presence, at her request, and in the 
presence of each other. 

Sworn to in open court. 

‘Test : J. HARMON BROWN, 

Register of Wills for Baltinwre City. 

This is a codicil to my last will: 

I give tomy daughter, Susan W. Edwards, my miniature likeness 
of Gen. Washington, to hold during her lifetime, and at her death I 
wish it to be given to my great-granddaughter, Alice Tyler. 1 
wish my nephew, Chapman Maupin, to take possession of the min- 
iature at the death of my daughter Susan, and hold it in trust for 
Alice Tyler during her minority. It is also my wish that her father, 
Henry b. Tyler, Junior, and her mother, Mary M. Tyler, have noth- 
ing to do with that or anything else that | leave to Alice Tyler. I 
do not wish it sold out of the family under any circumstances. 
If Alice Tyler dies without issue, | wish the miniature to go to my 
granddaughter, Nannie Raleigh, and at her death to Joseph Mae- 
pherson Edwards, my grandson ; at his death to Susan W. Edwards, 
my granddaughter, and at her death to my grandson, Maupin Ed- 

wards, children of my daughter, Susan W. Edwards. We 
10 have witnessed this codicil in the presence of the testator and 
at her request, September 9th, 1873. 
MARY k. MACPHERSON. 
SALLY W. MAUPIN. 
SUSAN G. MAUPIN. 
JANE N. MAUPIN. 
BALTIMORE CITY, 8s : 

On the 18th day of September, 1873, came Chapman Maupin and 
made oath on the Holy Evangely of Almighty God that he doth not 
know of any will or codicil of Mary I. Macpherson, late of said city, 
deceased, other than the above instrument of writing, except of an- 
terior date, and that he received the same from the testatrix at the 
time of their execution and has had possession of them since; that 
the testatrix departed this life on the 12th day of September, 1873. 

Sworn to before the subscriber. 

J. HARMAN BROWN, 
Leegister of Wills for Baltimore City. 


>ALTIMORE CITY, 88: 


On the 20th day of September, 1878, came Sally W. Maupin, Susan 
G. Maupin, and Jane N. Maupin, the three subscribing witnesses to 
the aforegoing last will and testament of Mary I. Macpherson, late 
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° . 
of said city, Ceceased, and made oath on the Holy Evangely of Al 
mighty God hat they did see the testatrix sign and seal this codi- 
cil; that they heard her publish, prenounce, and declare tiie same 
to bea codicil to her last will and testament; that at the time of her 
so doing she was, to the best of their apprehension, of sound and 
disposing mind, memory, and understanding, and that they sub- 
scribed their names as witnesses to this codicil in her presence, at 
her request, and in the presence of each other. 
Sworn to before the subscriber. 
J. HARMAN BROWN, 
Register of Wills for Baltimore City. 


11 [In Baltimore City Orphans’ Court. 


The court, after having carefully examined the above last will and 
testament of Mary kL. Macpherson, late of Baltimore city, deceased, 
together with the codicil thereunto attached, and also the evidence 
adduced as to its validity, orders and decrees, this twentieth day of 
September, 1875, that the same be admitted in this court as the true 
and genuine last will and testament and codicil of the said Mary E. 
Macpherson, deceased. 

BOLIVAR D. DANELS. 
GEO. W. BISHOP. 
G. W. LINDSAY. 


In testimony that the aforegoing is a true copy taken from Wills’ 
Liber I. H. B. No. 39, folio 440, &e., being one of the records 
in the office of the register of wills for Baltimore city, | hereunto 
subscribe my name and affix the seal of my office this 31st day of 
October, 1881. 

Test : 7 
[SEAL. | ROBERT T. BANKS, 

Register of Wills for Baltimore City. 


MARYLAND, se! : 

I, Neilson Poe, presiding judge of the orphans’ court for Baltimore 
city, in the State aforesaid, do certify that the aforegoing attestation 
of Robert T. Banks, register of wiils for said city, is in due form and 
by the proper officer. | 

Given from under my hand, at the city of Baltimore, this thirty- 
first day of October, in the year of our Lord one thousand eight hun- 
dred and eighty-one. 


NEILSON POE. 


12 STATE OF MARYLAND, | 


Baltimore City, j ; 


I hereby certify that the Honorable Neilson Poe, by whom the 
above certificate was given and who hath thereto subscribed his 
name, Was at the time of so doing chief judge of the orphans’ court 
for baltimore city, duly elected, commissioned, and qualified. 

In testimony whereof I hereunto subscribe my name and affix 
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the seal of the said court this thirty-first day of October, in the year 
of our Lord one thousand eight hundred and eighty-one. 
Test: 
[SEAL. | ROBERT T. BANKS, 


Register of Wills for Baltimore City. 


Answer of Defendant. Filed Nov. 2,1881. 
In the Supreme Court of the District of Columbia. In Equity. 
(Filed November 2, 1881. R. J. Meigs, clerk.) 
Susan W. Epwarps et al. ) 


vs. 
CHAPMAN Maupin, Trustee. rf 
Answer of defendant, Chapman Maupin. 


To the honorable the judge of the supreme court of the District of 

Columbia, holding the equity court: 

The answer of Chapman Maupin, trustee, to the bill of complaint 
of Susan W. Edwards and Alice ‘Tyler, by her next friend, Susan 
W. Edwards, in this court exhibited, answering, says that vour 
respondent is willing and ready to account to your honorable court, 
on or before a day fixed by your decree, for all property and money 
coming into his hands or those of his co trustee, or both, wherein 

the complainants may have any interest under the last will 
13 and testament of Mary Ic. Macpherson, deceased, in pursuance 

of the trust vested in him or them thereby ; and your re- 
spondent admits the averments of the said bill of complaint touch- 
ing the infancy of the said Alice Tyler and her interest in common 
with the said Susan W. Edwards in and to certain real estate in 
Washington city by virtue of the said last will and testament; 
and he further admits that Robert W. Maupin, one of the trustees 
named in the said will, died as alleged, and that he, the surviving 
trustee, desires and intends to resign his trust, with the leave of 
your honorable court, and he therefore consents to the passage of a 
decree as prayed in the said bill of complaint. 

C. G. LEE, 
Atty for Chapman Maupin. 


14 De positions of Jas. Bb. Green and Chapman Mau an Behalf Com- 
I . : i. 
plainants. Filed Nov. 10, 1881. 


In the Supreme Court of the District of Columbia. 
Susan W. Epwarps ef al. 
Us. Equity, 7907, Doe. 21. 
CHAPMAN MAUPIN. 
Be it remembered that at an examination of witnesses begun and 


held on the 2d day of November, A. D. 1851, and, by adjournment, 
2— 1256 
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on the Sth day of November, A. D. 1881, personally appeared before 
me, an examiner in chancery of this court, the within-named depo- 
nents, James B. Green and Chapman Maupin, who, being produced 
as witnesses for and — behalf of the complainants in the above-en- 
titled cause and being cautioned and sworn to tell the truth, the 
whole truth, and nothing but the truth, depose and say as follows: 


In the Supreme Court of the District of Columbia. 


Susan W. EpwarRps e al. | 
Us. Equity, No. 7907, Doe. 21. 
CHAPMAN MAUPIN. 


Met pursuant to agreement. 
Present: Counsel for respective parties. 


15 JaMEs B. GREEN, produced as a witness on behalf of com- 
plainant-, of lawful age, and duly sworn, deposes and says: 


My name is James B. Green; occupation, attorney-at-law ; resi- 
dence, city of Baltimore, Maryland. I know the parties to this suit 
and that Susan W. Edwards and Alice Tyler are the parties desig- 
nated by the will of Mary E. Macpherson, late of Baltimore, de- 
ceased, to take certain real estate in the city of Washington, in 
equal parts, subject to certain limitations and qualifications men- 
tioned in the will. I know the property referred to in the bill of 
complaint constitutes the real estate referred to by the will. Itisa 
dwelling-louse and lot known as No. 511 F street northwest. [am 
acquainted with the trustee, Chapman Maupin, and have been as- 
sured by him of his readiness to account in the court of equity for 
the management of the trust and of his wish to withdraw from the 
same after his accounts shall be properly scrutinized. 

Alice Tyler, one of the complainants, is about nineteen years of 
age, and she, with her co-complainant, desires the appointment of a 
new trustee upon the withdrawal of Maupin, and they have ex- 

pressed a wish that I should succeed him in the trust. 
15 The property, in my judgment, is worth about from four 
thousand to forty-five hundred dollars. The improvements 
are a frame dwelling-house, and the lot is the most valuable part of 
the property. 

[ know Susan W. Edwards to be a widow, her husband having 

died some three or four years before the filing of the bill. 


JAMES BL. GREEN, 
Subscribed and sworn to before me this 2nd day of November, 


1881. 
A LBERT HA R PER, 
Examiner in Chancery. 


Adjourned until Saturday, November Sth, 1881, at twelve o’clock m, 
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SATURDAY, November oth, 1881—12 -c’k m. 
Met pursuant to adjournment. 
Present: Counsel for respective parties. 


CHarMAN Maupin, produced as a witness on behalf of com- 
plainant-, of lawful age, and duly sworn, deposes and says: 


My name is Chapman Maupin; residence, fifty-one West Monu- 
ment street, Baltimore city, Maryland; occupation, teacher. 
17 I am the defendant in this suit. i know the complainants 
in this suit. Their names are Mrs. Susan W. Edwards and 
Alice Tyler. Thev are the beneficiaries under the trust created by 
the will of Mary E. Macpherson, deceased, of Baltimore, Maryland. 
I have had charge, as trustee, of the property mentioned in the 
will. The property is situated in the city of Washington, D. C., in 
square numbered four hundred and eighty-seven (487), I think, lot 
numbered two(2), known as 511 F street northwest. It isimproved 
by a frame dwelling-house, which contains about eight rooms, I 
think, with a smailer house attached. It rents now for twenty-seven 
dollars and a half per month. It is valued at about five thousand 
dollars; I think the ground and house could be sold for that. That 
is all the property situated in this city thatis in my hands as trustee. 
The parties above mentioned as beneficiaries under the trust are 
the parties to this suit, and one of them, Alice Tyler, is a miror, I 

think, about nineteen or twenty years of age. 
Mrs. Susan W. Edwards, the other party, is a widow and 

18 has been for about three years, I think. 

CHAPMAN MAUPIN. 


Subscribed and sworn to before me this 5th day of November, 
1881. 
ALBERT HARPER, 


Examiner in Chancery. 


Whole testimony in this case is here closed. 
ALBERT HARPER, 


Evaminer in Chancery. 


I certify that the foregoing depositions (containing six manu- 
script pages) were written down by me from the statements as ut- 
tered by the deponents thereof, and that each deposition was after- 
ward read over and subscribed and sworn to by the respective depo- 
nent In my presence. 

I further certify that my fee of ten dollars has been paid by the 
complainants. 

I further certify that I am not of counsel nor in anywise interested 
in this suit. 

ALBERT HARPER, 


Eraminer in Chaneery. 
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19 Order of Reference to Auditor. Filed Nov. 23, 1881. 
In the Supreme Court of the District of Columbia. 


Susan W. Epwarps ef ms 
vs. > Doe. 21, No. 7907. 
CHAPMAN MAUPIN. 


This cause coming on to be heard, and it appearing to the court 
that the defendant, Chapman Maupin, has filed his account as 
trustee, as ordered by this court, it is, this 23d day of November, 
1881, ordered that this cause be, and it is hereby, referred to the 
auditor to state the account of said trustee. 


By the court: A. WYLIE. 


20 Order Allowing Exceptions to Auditor's Report. Filed Feb. 14, 
1882. 


In the Supreme Court of the District of Columbia. 


Susan W. Epwarps é/ al. 
vs. In Equity. No. 7907, Docket 21. 
JHAPMAN MAUPIN. 


Upon the hearing of the exceptions in the above-entitled cause to 
the ratification and confirmation of the auditor’s account therein 
stated it is ordered, this 14th day of February, eighteen hundred 
and eighty-two, that the account be remanded to the auditor with 
instructions to restate the same in the manner following: First, he 
shall charge against the principal of the trust estate the perma- 
nent and substantial improvements madein and about the dwell- 
ing number five hundred and eleven (No. 511) F street, to wit, special 
Improvement (axes, amount expended in constructing sewer, amount 
expended in rebuilding wall, new fencing, painting, and so forth ; 
second, he shall eliminate from the account all amounts charged 
against Susan W. Edwards and Alice Tyler in excess of their resvect- 
ive shares of the income derived from the property ; third, he shall 

allow the trustee a commission of ten per cent. on his collec- 
21 tions; fourth, interest shall be charged against the trustee on 

sums collected from the executors of Peter G. Washington 
from the date of said collection, deducting from the principal, how- 
ever, before computing interest the amounts expended for perma- 
nent improvements, and, fifth, the accounts of the trustee are to be 
audited to date. | 

A. Bb. HAGNER, 


Asso. Justice. 
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22 Second Report of Auditor, «c. Filed Mar. 24, 1882. 
In the Supreme Court of the District of Columbia. 


Susan W. Epwarps el al. ) 
US. - No. 7907, Equity Docket 21. 
CHAPMAN MAUPIN. \ 


2nd report of auditor. 


This cause is remanded to the auditor with instructions to restate 
the account in the manner prescribed by the order of the 14th of 
February, 1582. 

The execution of this reference will be found in the schedules at- 
tached to this report. 

In Schedule C I have restated the account of the said trustee, 
charging him with the receipt of rents and other collections in the 
form of revenue or income from the trust property, including the 
amount charged as interest upon a principal trust fund received 
from the executors of Peter G. Washington, an account of which is 
stated in Schedule E. 

The trustee exhibited to the auditor in this reference an exem- 
plified copy of the account of the said executors as settled in the 
orphans’ court of Baltimore, Md., showing that the said executors 

was therein charged with interest upon the said principal 
23 fund in his hand to the 12th of October, 1881, amounting to 

$249.58. Against this I have allowed a rebate of interest upon 
the expenditures made by the trustee and which, under the order of 
reference, are now charged against the principal of the trust estate, 
as shown in the said Schedule E. The balance of the said interest 
is, in Schedule C, charged to the said trustee as revenue of the said 
trust fund. 

I have credited in this account, in Schedule C, the expenditures 
made by said trustee for taxes, insurance, water rent, and other cur- 
rent expenses and such repairs as do not come under the head of 
permanent or substantial improvements, as specified in the order of 
re-reference. I have also allowed the trustee commissions upon the 
whole of his collections and receipts of revenue, as directed in the 
order of re-reference. 

The balance, as shown by this account, is carried to Sehedule D 
and divided into two shares, under the directions of the will of the 
sald Mary E. MacPherson. 

The trustee has filed with the auditor receipts of the distributees 
showing the payment to them severally of the amount to which they 

are entitled under this distribution. It is proper for me to 
24 say here that the said trustee has filed receipts for other and 

additional payments to these distributees, for which I have 
given him no credit. 

In Schedule E I have stated an account of the amount received 
by the trustee.from the executors of Peter G. Washington, charging 
the trustee with the said amount and crediting him with the expend - 
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itures made for permanent and substantial improvements, assess- 
ments for special improvements, construction of fences, painting, 
&c., as directed by the order of re-reference. I have in this schedule 
calculated interest on these expenditures to the 12th of October, 
1881, the date to which interest is calculated on the principal fund 
received from the executors of Peter G. Washington, and carried it 


to Schedu!e C, as before stated. 
JAS. G. PAYNE, Auditor. 
March 38, 1882. 


25 SCHEDULE C. 


Account of Chapman Maupin, Trustee, Restated by Direction of the Court. 


Dr. 
1874. 
Nov. 1. To rents collected to this date...--...--....-. 487 91 
1875. : 
Nov. 1]. “ V4 ” ” OF laa 485 88 
From sale of curbing......-.-.--..-- 6 60 
492 48 
1876. 
Nov. 1. To rents collected to this date..-.....-.--..-.. 442 80 
1877. 
Nov. 1. “ do. ES eee empire ree Ce Se °66 40 
1878. 
Nov. 1. “ do. a | y  -ieeeee 37 50 
1879 
Nov. 1. “ do. i "dee 269 60 
1880. 
Nov. 1. “ do. EE ero ener 304 56 
“ dividend from Mutual Fire Insur- 
IE A cincinnati 14 56 
349 12 
1881 
Nov. 1. “ rents collected to this date......._--__-._- 276 84 
1882. 
a 2. * do. i ie ee 74 25 
26 Schedule C—( Continued). 
To amount received from executors of 
Peter G. Washington as interest to 
aia eT 249 58 - 
Less interest on expenditures. as per 
RE nes Epc es 154 13 


1874. 


1875. 


1876. 


1878. 


28 
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7 Cr. 
By repairs to gates and fence included in 
y re} £ 
woe, 2 Op BO eco eee com ccuean 
DO WB cccitiintainis* meen 
wee ee, | Diikse cen 
tepairs, " Baennnatacennns noun 
Taxes, 7 Biase cinema 
re Bien 
eee Oe, DD itn 
Amounts carried forward_._--~-- 
Schedule C—( Continued). 
Debits brought forward es 
Credits A 


Cr. 


By taxes (without penalty), vou. 


Insurance, © «nan 
Water rent, wae 
Taxes (without penalty), — 
Repairs, ~ Peo 
sé sé 1? 
‘6 és 3 
. Insurance, - Been 
Taxes (without penalty), " @ wns 
Water rent, ~ Dewan 
Repairs, ” 3S ene 
os ‘é 18 a 
Taxes (witl Ity oe 
axes (without penalty), P ewes 
Repairs, ni 
“ce ‘ yA 
és ‘és ”) 
sé éé 93 te 
rT —- = 
“ ‘é 95 
Taxes (without penalty), — oe 
Insurance, ” wea 
Repairs, - we 
sé iT) 2g oe 


Schedule C—( Continued). 


Referee’s fees, you. 30 .... 
W. W. Cox’s bill, - id 
Costs, a 

sé se 33 iiaiiedl 
Solicitor’s fees, ” wees 


132 16 
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1879. Taxes (without penalty), vou. 35.... 5 22 
Repairs, . Pei. ae 
Insurance, ~ ee os 3 84 
W. W. Cox’s bill, *. Dini oe 
Repairs, — a. 

. O MB ail 4 00 
gs SE ai 5 50 
" » Sei 3 50 

1880. ” ° iw oe 
Insurance, ee 3 84 
Costs, Coie 5 O00 

1881. Taxes (without penalty), ° Gum Ba 

“cc “ ft) “cc 17 POREAEN: 5D 99 
Insurance, ™ di 2 88 
Trustee’s commissions ...--.---- -.---- 92 55 
Auditor’s fee, first account....-...---- > ae 
Balance for distribution-_._...------- _ 1,763 37 
STITT scien tecainiieniiehesidneeininisiinienrtniae insides $2,792 35 


29 SCHEDULE D. 
Balance of rents and collections from Sched- 
| RE eer gee eee AER NOSE PUAN RNR 1,763 37 
Add rent collected to March 1, 1882  ~_.---- 26 18 
i RRR CN Re DS siti lh a $1,789 50 
To Susan W. Edwards, one half...-..--- ~~. 894 75 
ee Be ORS DE incense coma 894 75 
ITT hcvsnisvsivitenineniteipiealiatnaideaisidtiaiidaaiasinaails $1,789 50 $1,789 50 


JAS. G. PAYNE, Auditor. 


30) SCHEDULE E. 
Account of Chapman Maupin, Trustee, of the Principal Fund. 
Dr. 


To amount received from the executors of Peter G. Wash- 
mien an et Gat. BF, BOGS cons ainiementnneions $818 45 


Cr. 
1873. 
Nov. 5. By expenditure for painting house, vou.a. 25 00 
Int. to Oct. 12, 1881, 11.90. 
1875. 
June 9. Special assessment, vou. b_..-.---. 46 18 
Int. to Oct. 12, 1881, 17.55. 
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1876. 
June 30. Sewer, closet, and sink, vou. ¢..---- 154 50 
Int. to Oct. 12, 1881, 48.98. 
1877. 
May 4. FeMINg, COB. Ceiccancoos some seal 27 00 
Int. to Oct. 12, 1881, 7.20. 
‘6 7. Fence and gate, vou. e.....--.--.. 15 00 
Int. to Oct. 12, 1881, 3.99. 
- 2 Fence and duor, vou: f.......----- 20 00 
| Int. to Oct. 12, 1881, 5.30. 
July 26. Underpinning porch and fence, vou.g. 73 39 
Int. to Oct. 12, 1881, 18.56. 
31 Schedule E—( Continued ). 
July 25. Special assessment, vou. h---.-----.- 86 18 
Int. to Oct. 12, 1881, 21.82. 
Oct. 4. Po enn 45 00 
Int. to Oct. 12, 1851, 10.86. 
ee. a od 15 
Int. to Oct. 12, 1881, 7.97. 
1881. 
Oct. 21. Special assessinent, vou. / -..-..---- 20 61 
ZOORs CUPS cc cccwseunenina 045 97 
Interest carried to Schedule C. 
Balance in hands of trustee... ---- 272 
Int. from Oct. 12, 1881, to March 1, 1882_- 6 22 
278 70 
Less auditor’s fee, this account- ......------ 15 00 
Balance (forward)..............---- $263 70 
o2 Schedule E—{ Continued ). 
Amount brought forward_-.-------- $2635 70 
Additional sum received from the executors 
of Peter G. Washington ~---~- waceememiaianitinels 267 00 
» een Te $530 70 
JAS. G. PAYNE, Auditor. 
Oo Saturpay, Feb. 18, 1882. 


Hearing pursuant to notice. 

Present: Mr. C.G. Lee, for the defendant, Mr. Maupin. 

Chapman Maupin sworn and examined by Mr. Lee. 

Chapman Maupin, trustee, exhibits to the auditor the account of 
Chapman Maupin, surviving executor of the last will and testament 
of Mary E. McPherson, deceased, or an exemplified copy of the said 

d—1236 
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account, showing that the said executor is therein charged with in- 
terest at 6 per cent. per annum on balance remaining in his hands 
from time to time, said interest amounting to $249.58. The said 
account appears to be settled to the 12th day of October, 1531. 

The said trustee claims that under the order of re-reference he is 
entitled to interest upon the expenditures made by him for perma- 
nent or substantial improvements and for special assessments, the 
same being directed to be taken from the said principal fund re- 
ceived by the said trustee from the executor before he shall be 
charged with interest on said principal fund, and the said expend)- 
tures having been actually made by advancements from the said 
principal fund. 

The trustee further states that advancements or overpayments to 
the distributees were made from time to time with the knowledge 
on the part of the distributees that they were overpayments. 


od Agreement and Order Ratifying Auditor's Report, Mar. 29, 1882. 
In the Supreme Court of the District of Columbia. 


Susan W. Epwarps e¢ al. 
MS 


8. » No. 7907, Docket 21. 
CHAPMAM MAUPIN. 


The auditor’s account in theabove-entitled cause having been re- 
stated under the Girections of the court and duly returned, it is 
hereby agreed that immediate ratification thereof shall be had and 
an order to that end passed by the court. 

JAMES B. GREEN, 
Solicitor for Complainants. 
C. G. LEE, 
Sol. for Defendant. 


In the Supreme Court of the District of Columbia. 


Susan W. Epwarps et al. 
v's. No. 7907, Docket 21. 
CHAPMAN MAUPIN. 


The agreement of counsel in this cause being considered by the 
court, it is thereupon, this 29th day of March, eighteen hundred and 
eighty-two, ordered that the auditor’s account restated therein be, 
and the same is hereby, ratified and confirmed. 

By order of the court: D. K. CARTTER, Ch’f Just. 


Agreement to Submit Cause. Filed Mar. 29, 1882. 


© 
ar 


In the Supreme Court of the District of Columbia. 


Susan W. Epwarps et al. ) 
vs. 
CHAPMAN Mauptn, Trustee. | 


It is hereby agreed, this 29th day of March, eighteen hundred and 
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eighty-two, that the above-entitled cause be submitted for a de- 
cree. 
JAMES B. GREEN, 
Solicitor for Complainants. 
©. G. LEE, 
Sol. for Defendant. 


36 Decree Substituting Trustee. Filed Mar. 29, 1882. 
In the Supreme Court of the District of Columbia. 
(Filed March 29, 1882. R. J. Meigs, clerk.) 


Susan W. Epwarps ef al.) 
US. In Equity. No. 7907, Docket 21. 
CHAPMAN MAUPIN. ( 


Decree substituting trustee. 


The above cause standing ready for hearing, and being sabmit- 
ted, the bill, answer, and all the other proceedings were by the 
court read and considered. It is thereupon, this 29th day of March, 
eighteen hundred and eighty-two, by the supreme court of the 
District of Columbia, sitting as a court of equity, adjudged, or- 
dered, and decreed that the fee-simple estate in lands loeated in 
the city of Washington, District of Columbia, devised by the last 

will and testament of Mary KE. Maepherson, deceased, to 
37 Chapman Maupin and Robert W. Maupin, upon certain 

trusts declared in said will, be, and the same is hereby, taken 
out of the said Chapman Maupin, the survivor of the said co-trus- 
tees, and vested in James Bb. Green, of the city of Baltimore, to- 
gether with all the rights, powers, duties, and obligations incident 
thereto under the said last will and testament; and it Is further ad- 
judged, ordered, and decreed that all the trusts vested by the said 
will in the said co-trustees and surviving tothesaid Chapman Mau- 
pin be, and they are hereby, abrogated and repealed as to him and 
conferred upon the seid James Bb. Green, subject to the terms of 
the said last will and testament, and that the retiring trustee pay 
over and deliver to his suecessor hereby appointed all money, books, 
papers, and other property belonging or relating to the said trust 
estate. 

And it is further adjudged, ordered, and decreed that the said 
James B. Green, trustee, as‘herein provided, shall file with this court 
before any sale of the said real estate under the powers contained 
in the said will a bond in the sum of eight thousand dollars, with 
a surety or sureties, to be approved by this court, for the faithful 
performance of his duty in connection with the said sale, and that 
he shall at all times be subject to the control and order of this court 
in matters touching the trust, and that the costs of this proceeding 
are pavable out of the principal of the trust estate. 
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And it is further ordered that the defendant, Chapman Maupin, 
have leave to withdraw his vouchers from the files of this court. 
By order or the court : | D. K. CARTTER, 
Chief Justice. 


38 Trustee’s Report of Saleand Order Confirming Same. Filed Mar. 
7, 1888. 


In the Supreme Court of the District of Columbia. In Equity. 
(Filed March 7, 1888. R. J. Meigs, clerk.) 


Susan W. Epwarps et al. 
Us. 
CHAPMAN MAUPIN. 


Trustees’ report of sale and order conferring same. 


To the honorable the judge of the supreme court of the District of 

Columbia, holding the equity court: | 

The report of James B. Green, trustee of Mary C. Maepherson’s 
estate, appointed in the above cause, respectfully shows that on the 
thirty-first of January, eighteen hundred and eighty-eight, through 
the agency of J. H. Gray & Co., he sold to A. M. Kennedy for eleven 
thousand dollars in cash, to be paid upon the ratification of the sale, 
a certain lot and improvements on F street, in the city of Wash- 
ington, between Fifth and Sixth streets, fronting twenty-eight feet on 
F street with an even depth of one hundred and one feet and nine 
inches, more fully described in said proceedings. Your trustee, 
while believing that his» powers under the last will and testament 
of Mary E. Macpherson, deceased, are sufficient to enable him to 
execute a valid deed to the purchaser, is not willing to take such 
action without the approval of the honorable court. He believes 
the sale to be highly advantageous to all parties concerned in the 
trust, and prays the court to ratify the sale. 

JAMES B. GREEN, Trustee. 


W ASHINGTON, To wit - 
District of Columbia, 


I hereby certify that on this — day of March, eighteen 
ov hundred and eighty-cigit, before me, the subscriber, a notary 


public in and for the city and District aforesaid, personally 
appeared James b. Green, the trustee making the foregoing report, 
and made oath in due form of law that the sale therein referred to 
was fairly made; that the price paid was the full value of the prop- — 
erty, and that all matters and things therein stated are true to the 
best of his knowledge and belief. | 
[SEAL. ] J. D. COUGHLAN, 
Notary Public. 
M’ch 7, ’SS. 
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Order Confirming Sale. Filed Mar. 7, 1888. 


In the Supreme Court of the District of Columbia. In Equity. 


Susan W. Epwarps ef al. ) 


Us. 
CHAPMAN MAUPIN. j 


Upon the petition and affidavit of James B. Green, trustee of the 
estate of Mary C. Macpherson, deceased, it is ordered this 7th day 
of March, eighteen hundred and eighty-eight, that the sale of real 
estate described in his report therewith submitted be, and the same 
is hereby, ratified and confirmed by this court. 

W.S. COX, J. 


Eexnipit “A.” 
(Filed March 17,1888. R. J. Meigs, clerk.) 
No. 42 Lexinaron Sr., Batto., Nov. 9th, 1883. 

My Dear Mrs. Epwarps: A Washington property agent, 
through whom I do business there, makes me an offer of $5,500 for 
the F-street house and lot. This is what I asked for it after 
40 Maupin was removed, and I would like to have your opinion 
on the advisability of selling. At the present rental, $36 per 
month, it yields $452 per year, and at least $100 every year must 
be expended for taxes and repairs, whereas the proceeds could be 
made to vield you $350 a year per annum net. IT will be out of 
town most of next week, and if you find it convenient stop at the 

office to-morrow morning. 


Yours respectfully, JAMES B. GREEN. 
| JASPER M. BERRY, Jr., 
[SEAL. ] Notary Public. 


Exurpir “Bb.” 
BALTIMORE, April }2, ISS4. 
My Dear Mrs. Epwarps: | note the contents of your favor, received 
this morning, with some surprise. I think LI could convince your 
other male adviser that $6,500 is a capital offer for the property. 
The value lies in the lot, and such a house as stands on it would 
not bring $20 a month here. We are getting all that it is worth in 
the shape of rent,and if you want me to raise to $40 a month it will 
be tantamount to raising the tenant off the premises. The longer 
you keep itthe more inroads on the income will be made by repairs. 
My reluctance to be placed ina position ot trust, where the trust 
property yields nothing, will compel me in a few years to give place 
to some one else, and | advise you to reconsider and reconfer with 
friends on the offer now under discussion. 
Yours respectfully, JAMES LB. GREEN. 
[seaL.] JASPER M. BERRY, Jr., 
Notary Public. 
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41 Exuipit “C.” 


BaLtIMoRE, April 16th, 1884. 


My Dear Mrs. Epwarps: My course is plain now to write to the 
agent through whom the offer came in Washington, declining it. 
The increase of yourincome and making it more certain have been 
mv only objects, and you are the best judge whether they are desir- 
able or not. Instead of being depressed, the real estate market in 
parts of Washington,and among them the locality, is quite active and 
buoyant. Property agents say that the Pension Office in the square 
has stimulated prices, and while I trust your hopes for the future 
may be realized, neither you nor Alice must complain of me if they 
are not. Would you object to saying how much you think the 
property is worth? The will gives the trustee a discretion, and the 
interests of people to come after you are as well to be considered as 
yours, you and Alice having life estates, and if we should by good 
fortune have $7,000 bid for it I would feel it my duty to accept that 
sum or to ask the court to relieve me of the trust. 


Yours respectfully, JAMES B. GREEN. 
JASPER M. BERRY, Jr., 
[ SEAL. | Notary Public. 


Exaipir “DD.” 


. Loutsa C. H., Va., April 8th, 1885. 


My Dear Mrs. Epwarps: Clark’s bill for repairs is thirty- 
($31.82) one dollars and eighty-two cents, and having ($50.00) thirty 
dollars of this amount I deduct the difference from the present 

month’s remittance. This, together with one ($1.00) dollar 
42 for collection and ten dollars ($10.00) on tax bill for ’85, puts 
up ($12.82) twelve — eighty-two cents and leaves the inclosed 
balance ($2°.18) twenty-three dollars and eighteen cents. Please 
sign and return receipt as usual. You made no reply tothe offer of 
six thousand dollars and, reversing the ordinary rule of interpreta- 
tion, I take that silence for dissent, and will so advise the party. 
Yours respectfully, JAMES B. GREEN. 
[SEAL. | JASPER M. BERRY, Jr., 
Notary Public. 


Eexupit “ kb.” 


Louisa C. H., Va., January 18th, 1886. 


Dear Mrs. Epwakps: I certainly have the receipted bill for the 
roofing at 511 F street as I have for every dollar expended on that 
property to date. The tenant does not usually have repairs made 
or pay for them out of the rent, but the case was so urgent, and I 
told Mrs. Evans if she waited till the beginning of the year it should 
be done. I got an estimate of the costs beforehand, and there is no 
cause for complaint. It will be time enough to consider the ques- 
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tion of renting offices when the house becomes vacant. Standing 
back from the street as it does signs cannot be readily seen,and it Is 
a little inaceessible. If it is put into Waggaman’s hands he will 
charge five per cent. for collections and not make up the taxes by 
installments of $5.00 per month. I will say frankly, however, that 
my trusteeship was not undertaken with a view to profit, nor las it 
been profitable, and should you and Alice desire a change in that 
regard I will put no obstacle in the way toward it. 
Yours respectfully, JAMES B. GREEN. 


[SEAL. ] JASPER M. BERRY, Jr., 
Notary Public. 


43 Exner “ F.” 


Los ANGELES, CAL., Oct. 1st, 1886. 


My Dear Mrs. Epwarps: I have had no response to my last, 
relative to repairs needed to the interior of 511 F street, but I sup- 
pose they absorb the September rent. Mr. Waggaman has not re- 
ported on that point. This morning’s mail brings me a letter from 
a real-estate firm in Washington saying they have an offer for the 
property of eighty-five hundred dollars, which would net us, after 
court expenses and commissions are paid, nearly eight thousand 
dollars. Will you take it? Ifan increase of income be any object 
to you my advice is not to let the opportunity slip. The older the 
house gets the less rent it will bring and the more repairs will be 
needed. We may return to the East during the winter or spring, 
but I can arrange the transaction as well from this point as on the 
spot. Answer without delay, and oblige, 

Yours respectfully, JAMES b. GREEN. 


[SEAL. ] JASPER M. BERRY, Jr., 
Notary Public. 
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Exuipitr “ G. 


240 S. Fort Srreet, 
Los ANGELES, CAtL., Oct. 22nd, 1886. 

Dear Mrs. Epwarps: I am in receipt of a telegram saying that 
the I-street property has been sold for eight thousand five hundred 
dollars cash, subject to ratification by the court. Before sending in 
my report of sale to the court I want to overcome your objections to 
parting with the property at that price. Real-estate men and dis- 
interested parties In Washington say that the transaction is a splen- 
did sale, and if you apply your reason to the question you 

4} must agree with them. You and Alice would have a steady 
income of twenty dollars a month each from eight thousand 
dollars invested at six per cent., while now you hardly average four- 
teen. I think most of the money could be loaned on good Wash- 
ington property, secured by deeds of trust, at seven per cent. [| 
have a thoroughly reliable friend there to manage the investments. 
If we hold on the income is bound to diminish from natural depre- 
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ciation of the house. I have full power to consummate the sale by 
the will and the decree appointing me trustree without your con- 
currence, but it would be far more pleasant to proceed with the con- 
sent of yourself and Alice, if you have confidence in my judgment 
and integrity and want me to continue the management of your 
affairs. Do not let any false hopes or foolish talk about higher 
prices bv others deter you from giving me an immediate and favor- 
able reply. 
Yours respectfully, JAMES B. GREEN. 


[SEAL.] JASPER M. BERRY, Jr., 
Notary Public. 


Exuipit “ H.” 


240 S. Fort STREET, 
Los ANGELES, CAL., Oct. 23d, 1886. 


My Dear Mrs. Epwarps: Yours of the 16th is before me, and, 
replying, let me say that my only object in desiring to sell is to 
make your income larger and more certain and prevent the con- 
stant complaints of unnecessary expenses. ‘These considerations do 
no not seem to weigh much against a possible future advance in the 
property with you, and J will refrain from reporting sale to the 
courts in deference to your wishes. As I said before, my powers 
are ample, but I do not care to exercise them at the expense of 

unpleasant relations with you. Mr. Waggaman does his 
45 best under the circumstances. Mrs. Green and I| join in re- 
ciprocating your kind regards. 
Yours respectfully. JAMES B. GREEN. 


[SEAL. | JASPER M. BERRY, Jr., 
Notary Public. 


Exuipit “ I.” 


240 S. Fort STREET, 
Los ANGELES, CaL., November 4th, 1886. 


My Dear Mrs. Epwarps: My last has set your mind at rest, I 
hope, on the question of immediate sale. 1 telegraphed the parties 
that under the circumstances | would not ask the court to confirm 
the transactions. Nobody but me has authority to sell, and if Mr. 
Waggaman had it on his list at two and a half a foot it was merely 
as a test of the market. You let the remarks of outside parties give 
you too much uneasiness. There are about twenty-eight hundred 
square feet in the lot, which would make it worth seven thousand 
dollars at two and a half a foot, while the offer I have just rejected is 
at the rate of three. ‘There is a limit to the advance of property every- 
where, and | think twelve thousand dollars would be a tabulous 
price. 1 sincerely hope, however, you may live to reap the benefit 
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of higher figures than the last offer and not to regret stopping the 
sale. With kindest regards to the family, 
I am, yours respectfully, JAMES b. GREEN. 


[SEAL. ] JASPER M. BERRY, 
Notary Public. 


46 Exuipitr “ k.” 


240 S. Fort Sr., 
Los ANGELES, Car., November 6th, LSS6. 
W.H. H. Raleigh, Esq. 

Dear Sir: In response to yours of Oct. 28 I have to say that I 
wrote to Mrs. Edwards, a day or two alter announcing the sale at 
eighty-five hundred dollars, that I would not report the sale for 
ratification in view of her opposition, and this promise I will keep, 
though against my judgment and likely to involve me ina legal 
contest with the real estate broker and the purchaser. The latter 
offers to pay the former’s commissions (two hundred and fifty dol- 
lirs) in addition to the eighty-five hundred, and Mrs. Edwards 
Wrote me more than two years ago that she would not consent toa 
sale for less than the offer made her mother which you allude to 
(eight thousand dollars), which, if it meant anything, meant that 
she would agree to part with it on those or better terms. ‘The life 
tenants, she and Alice, are not getting much of an income out of 
the rent, and to improve this and make it more certain was my 
only purpose in wishing to sell, but I will let them stand in their 
own light if they desire. As to the trusteeship it has never been 
the source of any profit to me, but the property in my hands has 
been kept up and has increased handsomely in value, and, to be 
frank with you, I would rather remain truswe until the closing up 
of the estate, when I will become entitled to commissions as a com- 
pensation for my services. As a business man you will readily 
grasp this proposition. | rather expect to be East next spring, and 
until I return Mr. Waggaman can be trusted to colleet and disburse 
the rent. I have a request to make of all of you, in conclusion, viz., 
if any person approaches you for information as to the recent sale 
have nothing to say on that subject, for | am competent to resist 
the claimants, and remarks or letters to them might complicate the 
situation. 

Yours respectfully, JAMES b. GREEN. 


47 P.S.—I want you to understand that last request clearly, 
so add that the responsibility for stopping the sale is to be 
always assumed by Mrs. Edwards and Alice, and I do not ask them 
to deny that responsibility. Mere loose talk about the property be- 
ing worth more would not bea suflicient reason for objecting to the 
sale in court, and this is what | want to have avoided. 
Yours, ae 


[SEAL. | JASPER M. BERRY, Jr, 
Nota ry Public. 
4— 1256 
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Exuipir “ L.” 


240 Sourn Fort Sr., 
Los ANGELEs, Cat., December 2nd, 1888. 
My Dear Mrs. Epwarps: You will please take this in reply to 
your favor of November 23rd. If ever a trustee did his whole duty 
as to the subject-matter of the trust and the people interested therein 
I am he, but, as your mind seems to favor my withdrawal, | state 
frankly and calmly the terms on which I will retire. If the prop- 
erty be worth what you and your friends value it at (twelve thou- 
sund dollars) my commissions, at five per cent., on its sale will be 
six hundred dollars, but estimating on the sale I recently made at 
eighty-five hundred dollars as the true basis four hundred and 
twenty-five dollars will be my compensation. Nearly two thousand 
in rent and collection from Chapman Maupin have passed through 
my hands since I took charge, and the commissiuns, at five per 
cent., on this amount would be a hundred dollars, and this to the 
four hundred and twenty-five dollars add you have the amount I 
am called upon to relinquish. If you send me a draft on 
48 New York for five hundred and twenty-five dollars I will 
petition the court let me resign, release my securities, and 
appoint Mr. H. H. Raleigh in my stead. I will then turn over to 
him my papers end preperty belonging to the estate. If this is not 
agreeable let me report the sale, as the parties are urging me to do, 
or remain trustee until the sale is closed without any unreasonable 
demands for more income and complaints. 


Yours respectfully, JAMES B. GREEN. 
[SEAL. | JASPER M. BERRY, Jr., 


Notary Public. 


P. S.—Please remember Mr. Maupin demanded and received ten 
per cent. commission on his collections as executor and trustee. 


Exurpir “ M.” 


240 S. Fort STREET, 

Los ANGELES, CAL., December 19th, 1886. 

Dear Mrs. Epwarps: Replying to yours of the 13th, I have to 4 
say that I have refrained from selling the property without your 
consent repeatedly, and refused to confirm this last sale because you 
objected. ‘The court allowed Maupin cen per cent. for collecting 
rent, and the dollars you spoke of as having been retained is not 
more than one-seventh of that. Your insisting on my retiring with- 
out cause makes me demand full compensation. If the commissions 
were my motive for selling I should have the sale ratified by tele- 
graph. ‘The parties are still insisting on their rights, and you are 

very unkind and ungrateful to put the sale on that ground. What 

do you mean by abiding by the decision of the court? Do you 

want me to apply for my own removal and the appointment of Mr. 
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Raleigh and submit my claims? I would rather report the 
49 sale and turn the proceeds over to him as the new trustee, 
less my commissions. A patient waiting for the settlement 
of the estate would be the least expensive and least troublesome 


course for all parties. 
Respectfully, JAMES B. GREEN. 


[SEAL. | JASPER M. BERRY, Jr, 
Notary Public. 


Exurpit “ N.” 


Mempnis, Tenn., May 19th, 1887. 
DeAR Mrs. Epwarps: Please sign and return the written receipt, 


and with kind regards from wife and self, let me remain, 
Yours repect., JAMES B. GREEN. 


[ SEAL. ] JASPER M. BERRY, 
Notary Public. 


Exurrir “0.” 


Louisa C. H., Va., Aug. 11th, 1887. 


My Dear Mrs. Epwarps: The tenant of No. 511 F street informs 
me that owing to the illness of her husband she will not be able to 
pay the rent till later inthe month. When she pays I will re- 
mit. Mr. Waggaman said he felt embarrassed by certain instrue- 
tions ree’d from you as to accounting to your attorney. I relieved 
him by revoking his agency, and I pronounce your conduct toward 


me too bad. 
Yours respectfully, JAMES B. GREEN. 


[SEAL.] JASPER M. BERRY, Jr., 
Notary Public. 


49} Exuisit “ P.” 


VALENTINE House, Ricumonp, Va., Mar. 3d, 1888. 


Mr. W. H. H. Raleigh. 

Dean Sin: I think it my duty to inform you that I have ae- 
cepted an offer of eleven thousand dollars for the I-street property 
in Washington, and you will please acquaint the ladies with the 
facts. The condition of the house and the inadequacy of its income- 
producing capacity make it a breach of trust for me to hold it in 
the face of such an offer. Astime goes on it is bound to get worse. | 
will reinvest the proceeds of sale in six per cent. deeds of trust on 
real estate, and I say frankly to you that I invite the most minute 
criticism of my motives and administration, and I am not to be 
deterred from my purpose by threats or litigation. I do not covet 
unpleasant relations with any one interested in the property, and I 
should dislike exceedingly to see it impaired by lawsuits. [ ad- 
dress this to you because you took part in prevailing on me to 
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cancel the previous sale and because as a business man you will 

take a calmer and more reasonable view of my position than the 

ladies. 


Yours respectfully, 
[ SEAL. | JAMES B. GREEN. 


P.S.—M’ech 7th, 1888. Postmark, Washington, D. C. I withheld 
this to iet you know results. 
Sale confirmed to-day and money paid; will see you to-morrow 
or next day. 
J. B. G. 


[SEAL.] JASPER M. BERRY, Jr., 
Notary Public. 


00 Petition of Susan W. Edwards and Alice Tyler. 


In the Supreme Court of the District of Columbia, Holding a Spe- 
cial Term in Equity. 


Susan W. Epwarps et al. 
vs. No. 7907. 
CHAPMAN Maupin, Trustee. 


To the honorable the justice holding the special term in equity : 

The petition of Susan W. Edwards and Alice Tyler respectfully 
represents— 

That heretofore they filed their bill in this cause, above entitled, 
towit,on November 2d, A. D.1881, for the object and purpose of substi- 
tuting a trustee in the place and stead of the defendant, Chapman 
Maupin; that after due proceedings James Bb. Green, then residing 
in the city of Baltimore, Maryland, was by decree of this court sub- 
stituted in the place and stead of the said Maupin as trustee under 
the will of Mary Fk. Macpherson, as will more fully appear by refer- 
ence to the records of this cause, to which reference is hereby made, 
and they are prayed to be considered and taken as a part of this peti- 
tion; that the said Green duly qualified as trustee, giving bond in 
the sum of eight thousand dollars, and entered upon his duties as 
trustee, taking charge of the real estate mentioned in said will; that 
at the time of his appointment or substitution the said Green was 
in good standing and possessed of considerable financial means; } 
that subsequently to lis appointment the said Green became and is 
now utterly insolvent, and removed his residence from the city of 
Baltimore to the State of California; that subsequently to his said 
removal to California, to wit, in A. D. 158586, these petitioners 
learned that the said Green was attempting to sell the said real 
estate in this city, of wiich he was substituted-trustee, with- 

out their knowledge and at a grossly inadequate price: 
51 that they thereupon interfered and sueceeded in_ stop- 
ping said proposed sale; that in consequence of said secret 
attempt to sell by said Green, his insolvency, and his being incapa- 
ble physically and on account of his residence to properly manage 
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the real estate in this city, these petitioners, both personally and by 
their agent and representative, informed the said Green that they 
were unwilling to have him continue to be trustee and desired him 
to resign or they would institute proceedings to have him removed, and 
again informed him, as they had repeatedly done before, that they 
were unwilling to have said real estate estate sold: that in reply the 
said Green stated repeatedly to them and their representatives that 
he would resign the trust as soon as he could come East, which 
would be in less than a year, and that he would follow the wishes of 
your petitioners and make no sale, nor attempt to make one; and 
vour petitioners herewith file copies of the letters of the said 
Green to them and to their representative, marked I:xhibits A, b, 
C, D, E, F, G, H, 1, K, u, M, N,O, and which are prayed to be taken 
as « part of this petition. 

That your petitioners, trusting to the promises and representa- 
tions of said Green, waited for him to come to this District or Balti- 
more to fulfill his promises and resign his trust, and had no know!l- 
edge or information that he was taking any steps looking to a sale 
of said real estate until Mareh Sth, A. D. 1588, when their repre- 
sentative, William HI. H. Raleigh, the son-in-law of your petitioner, 
Edwards, received by mailin Baltimore city, a letter from the said 
Green, a copy of which is hereto annexéd, marked Exhibit P, and 
prayed to be taken as a part hereof. 

That the said Raleigh, as the representative of your petitioners, 
immediately came to the city of Washington and then, for the first 
time, learned of the petition or report filed in this cause by the trus- 
tee on Mareh 7th, A. D. 1888S, and the order of the court thereon on 

the same date: and, further, that the said Green had obtained 
o2 the purchase-money in a bank cashiers check on New York 

city and had left this city; that the said Raleigh traced the 
said Green to Baltimore city and there had an interview with him, 
in which the said Green stated that he had the money and did not 
propose to be bound by the wishes of the parties benefited by the 
trust, and refused positively to resign the trusteeship ; that the said 
Green left Baltimore city next morning for Richmond, Virginia, 
where your petitioners are Infortined he now is; that the amount re- 
ceived bv said Green from said sale was, as these petitioners are in- 
formed,.310,644.50; that lis bond in this cause is for onty 35.000; 
that he 1s utterly insolvent; that the said real estate was sold by 
him for cash and ata price much below its true value, and these 
petitioners believe and allege the said sale was made purposely, with- 
out the knowledge of these petitioners, and for the object and pur- 
pose of defrauding them. : 

Your petitioners therefore-pray that the order passed by this court 
on March 7th, A. D.ISSS. on ther port of said Grreen, confirming his re- 
ported sale, bye Sef aside Hs Improvidently made: that the said James 
b. Green be removed from lis trusteestiip in this cause and some 
responsible Person be substituted as trustee uncer said will: that 
vour petitioners may have such other and further relief as to this 
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honorable court may appear proper to their cause, the premises 


being considered. 
SUSAN W. EDWARDS. 
ALICE TYLER. 
Witnesses : 
G. W.S. MUSGRAVE, 
JASPER M. BERRY, Jr. 


HENRY WISE GARNETT, 
LEIGH ROBINSON, 
Sol’rs for Pet’ers. 


O38 We do solemnly swear that we have read the petition by 
us subscribed and know the contents thereof,and that the 

facts therein stated upon our own. personal knowledge are true, and 

those stated upon information and belief we believe to be true. 


SUSAN W. EDWARDS. 
ALICE TYLER. 


STATE OF MARYLAND, ee 
Baltimore City, me 


Subscribed and sworn to before the undersigned, a notary public 
of said city and State, this sixteenth day of March, 1888. 
[SEAL. | JASPER M. BERRY, 
Notary Public. 


STATE OF MARYLAND, 
° “y* sel . 
Baltimore City, 


I hereby certify that Jasper M. Berry, Jr., Esquire, before whom 
the annexed affidavit was made and who has thereto subscribed his 
name, was at the time of so doing a notary public of the State of 
Maryland, in and for the city of Baltimore, duly commissioned and 
sworn,and that to all acts done by him in that capacity full faith 


and credit are due and onght to be given,and that I am well ac-. 


quainted with his handwriting and believe that his signature thereto 
is genuine. 

In testimony whereof I hereto set my hand and affix the seal of 
the supreme court of Baltimore city this 16 day of Mareh, A. D. 


1888. 
JAS. BOND, 


[SEAL. ] Clerk of the Superior Court of Baltimore City. 


— 


; 
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Rule fo Show ( ase. liled Mar. ive LSSS. 
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In the Supreme Court of the District of Columbia. 
(Filed March 17, 1888. R. J. Meigs, clerk.) 


Susan W. Epwarps ef «/. 
vs. - Equity, No. 7907. 
CHAPMAN Matriy, Trustee. ) 


Rule to show cause returnable in five days. 


This cause coming on to be heard on the petition of Susan W. 
Edwards and Alice Tyler, filed herein March 17th, 1888, it is by the 
court this 17th day of Mareb, 1888, adjudged, ordered, and decreed 
that James B. Green, the trustee appointed by the decree filed in this 
cause March 29th, A. D. 1882, and A. M. Kenadavy, the purchaser 
named in the report of said James b. Green, trustee, filed herein on 
March 7th, A. D. 1888, show cause within five davs from the date of 
this order why the order of this court passed on the 7th day of 
March, 1888, ratifying and confirming the sale reported by said 
James LB. Green, trustee, should not be vacated and set aside as hav- 
ing been improvidently passed, the sale so ratified vacated and set 
aside, and why the said James B. Green should not be removed from 
his office of trustee and some other appointed in his stead. 

WALTER 8S. COX, J. 


[tule and Affidavit of Service on James B. Green. Filed Mar. 25, 1888. 


In the Supreme Court of the District of Columbia. 
(Filed March 23,1888. RK. J. Meigs, clerk.) 


Susan W. Epwarps et al. 
vs. - Equity, No. 7907. 
CHAPMAN Mavptn, Trustee. j 


Rule and affidavit of service of same on James b. Green. 


This cause coming on to be heard on the petition of Susan 
DO W. Edwards and Alice Tyler, filed herein March 17th, 1558, 
it Is by the court this 17th day of March, 1S5s, adjudged, 
ordered, and decreed that James B. Green, the trustee appointed by 
the decree filed in this cause March ZUth, A. D. 15582, and A. M. 
Kenaday, the purchaser named in the report of said James b. Green, 
trustee, filed herein on Mareh 7th, A. D. 1555, show cause within 
five days from the date of this order why the order of this court 
passed on the 7th day of March, 1555, ratifying and confirming the 
sale reported by said ‘James B. Green, trustee, should not be vac cated 
and set aside as having been improv idently passed, the sale so rat- 
ified vacated and set “aside, and why the said James B. Green 
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should not be removed from his office of trustee and some other ap- 


pointed in his stead. 
[SEAL. ] WALTER S. COX, J. 


A true copy. 
Test: R. J. MEIGS, Clerk, 
By M. A. CLANCY, Ass’t Clerk. 


Unitrep States OF AMERICA, | »-p _. 
, . a a . . P lo wi 
Eastern District of Virginia, § 


This day personally appeared before me Jno. IL. Overbry, special 
deputy U.S. marshal, and made oath that he had served a copy of 
the within on the said James B. Green, trustee, at Richmond, on the 
19th day of March, 158s. 

Given under my hand and seal, at Richmond, in said district, 
this 19th day of March, 1888. 

[SEAL. ] M. F. PLEASANTS, 
U.S. Com’r, Ea. Dist. Va. 


56 Affidavitof A. M. Kenady. Liled Mar. 23, 1888. 
Supreme Court of District of Columbia. 


SuUsAN W. EpWARDs \ 
v8. No. 7907. 
CHAPMAN MAUPIN, Trustee. | 


[, Alexander M. Kenaday, of Washington, D. C., on oath depose 
and say that I bought the premises No. 511 IF street N. W., Wash- 
ington, D. C., being the west part of lot No. 2, in square 487, of 
James Lb. Green, trustee, through his agents, J. H. Gray & Co., pay- 
ing therefor the sum of $11,000.00. This sale was consummated on 
the 7th day of March, 1855, and the sum paid was $1,000.00 above 
my offer, and more, [ think, than any other person would have given 
for the same at that time. I was induced to pay that sum because 
I was the owner of the adjoining part on the east side of said lot, 
and desired to increase my frontage with a view to improving the 
whole lot. [agreed with Mr. Green’s agents to purchase the prop- 
erty on the Sist day of January, paying down $500 on that day. | 
never saw Mr. J. B. Green, the trustee, until the day I paid to him the 
money. A yearor moreago [made an overture by letter to Mr. Green, 

then residing in California, offering to exchange a piece of im- 
57 proved property on H street orth west, belonging to me, for his 

premises on IF street, which hedeclined, and | gave no further 
attention to the subject until his agents, Messrs. J. H. Gray & Co., 
called on me and offered the property for sale. IL have owned the 
east part of said lot—3v feet front on F street-—since 1576, with two 
small brick buildings, and have not improved it because of its in- 
convenient size for building purposes. I offered to sell my portion 
of the lot to Mr. Norris about two years agu for about $7,500 ; but, 
finding a technical informality in the abstract of title (which | have 
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since had rectified), he declined to purchase. I have since refused to 
entertain proposals for this lot, desiring to use it for my own pur- 
poses. | invested my money in this purchase on the presumption 
that it was a fair and honest transaction, approved by the court In 
due form, and after having paid for and received an abstract and 
certificate of title to said property as vesting in James b. Green, 
trustee, with power in him to sell the sume, US appears in said ab- 
stract and opinion of the Columbia Title Insurance Company. 
ALEXANDER M. KENADAY. 


District oF CoLuMBIA, | 
City of Washington. j 


Subscribed and sworn to before me this 22nd day of Mareh, A. D. 
1888. 
[ SEAL. ] JOUN N. WALKER, 


Notary Public. 


a | 
GO 


Affidavit of Harriet V. Evans. Filed Mar. 25d, 1888. 
Supreme Court of the District of Columbia. 


Susan W. EpwWaArps ) 
US. No. 7907. 
CHAPMAN Mauptn, Tr. if 


I, Harriet V. Evans, wife of Charles P. Evans, of Washington, D. 
C., on oath do depose and say: Iam of lawful age. I have resided 
for five vearsat No. 511 IF street N. W., on the premises managed by 
Mr. James b. Green, trustee. The house is of wood : has ho cellar: 
is destitute of so-called modern improvements; is In parts badly 
out of repair, and is generally in very poor condition. IT paid 333 
per month when I first came. Afterwards it was raised to $56, and 
again to $38, which I have always considered a high rent, there be- 
ing so many objections to the house. In the high rent he required 
and the restrictions he has always kept the expense for repairs under 
Mr. Green has thoroughly satisfied me that he was very careful of 
the interests of the owners. The value of the premises is in the lot, 
and of the lot, in its location, I asked Mr. Green about two vears ago 
if he would take $7,000 for the property. Ie replied he would not. 
Not far from that time Mr. Thos. kb. Waggaman offered it for sale 
at auction. I saw the auction golng on. | cannot now make sure 
What the highest bid was, but I think about $7,000. [t was bid in; 
not sold. Iam not interested in this controversy. 


- 


HARRIET V. EVANS. 


Sworn and subscribed before me this 22nd of March, A. D. 1888. 
[SEAL. ] JOHN EVANS, 
Notary Public. 


o—1256 


ET AL. AND 


EDWARDS 


A. Vs. S. W. 


M. KENADAY 


og Exuipir G. 
Affidavit of 7. W. Tyrer. Filed Maur. 29, 1888. 
Supreme Court of the District of Columbia. 


Susan W. EpWARDs 
Us. Eq., No. 7907. 
“HHAPMAN MAUPIN ef al. 


I, Theodore W. Tyrer, of Washington, D. C., on oath depose and 
say that Iam of lawful age. J am well acquainted with the prem- 
ises No. 511 F street N. W., the lot in controversy in this suit. [ 
have been engaged in the real-estate business, and I had an office 
directly opposite this property on I street. I regard the sum of 
eleven thousand dollars, or nearly four dollars a foot, as the full 
value of said property, and that the owner was exceptionally for- 
tunate to find a purchaser to give that amount for it. 

T. W. TYRER. 

Subscribed and sworn to before me this 26th day of March A. D. 
1885. 

THOMAS W. SORAN, 
{ SEAL. | Notary Public. 


60 Exuipir A. 
Affidavit of Madison A. Ballinger. Filed Mar. 29, 1888. 


Supreme Court of the District of Columbia. 


Susan W. EpwarRps 
v. Eq., No. 7907. 
CHAPMAN MavpIn, Tr. 


I, Madison A. Ballinger, of 1839 15th street N. W., Washington, 
D. C., of lawful age, on oath depose and say I was from November 
1, 1585, to March 1, 1588, a member of the firm of J. H. Gray & 
Company, at No. 622 I street, Washington, real-estate dealers. 

I was and am well acquainted with the premises No. 511 F street, 
in this suit, which was sold by said firm while I was a member 
thereof. Said firm was also agents for thirty feet of ground imme- 


diately to the east of said premises, from Noy. 1, 1885, for about one- 


year thereafter, and advertised said:latter lot continuously for nearly 
one year for sale at the price of $10,000, and never received an offer 
therefor in excess of $8,000 until after 511 F street was sold, in Oc- 
tober, 1886, to Charles R. Connor, as hereinafter stated. We made 
the sale of No. 511 F street for James Lb. Green, trustee, to one A. 

M. Kenady, at eleven thousand dollars (811,00-), about Jan. 
G1 31,1858. We had made diligent and earnest etlorts to get a 

higher and better price for said property, but were unable to 
do so and in my opinion we could not then have obtained that 


a 


é 


é 
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price of $11,000 for the property from any one we knew except said 
Kenady, and not from him except that he owned the ground the 
thirty feet on the east thereof, and he believed that by putting the 
two properties together they would be made more valuabie. 

After we had sold the property, 511 F street, to Chas. A Connor, 
as hereinafter stated, Mr. Connor was desirous also of uniting the 
two properties above mentioned. He first made us an offer for the 
thirty feet owned by Kenady of nine thousand dollars (80,000), later 
ninety-five hundred, and finally ten thousand dollars ($10,000). We 
could not get him to offer any more than that, and as the price of 
said thirty feet had been advanced about that time to $10,500 we 
were unable to sell to him. 

I feel that I am well acquainted with the value of the real estate 
in controversy. It is twenty-eight feet front by a depth of 1019} 
feet, and the price at which it was sold is its full value—very nearly 
four dollars a foot. The property has no alley in the rear and no 

means of reaching the lot at all except from its front. This 
62 property was first placed in our hands for sale in the early 

part of the vear 1886 by Mr. Green, at the price of $9,300, 
We made considerable effort to sell at that price, but failed to do so, 
and eventually sold it about October, 1556, to one Charles R. Con- 
nor at $8,750. Mr. Green thereafter wrote to us that the heirs 
seemed unwilling to dispose of the property at that price, and he 
refused to report the same to the court, although we urged him to 
do so, we being threatened with a suit by Mr. Connor on account of 
the expenses he had incurred in making an abstract of title and rais- 
ing the money to comply with the terms of sale. 

After this transaction we had nothing more to do with the prop- 
erty till December, 1887, when it was again put in our hands to sell 
ata minimum price of $11,000, with the understanding that we 
were to get more if we could. Wesold at $11,000 because we found 
it impossible to get more. Mr. Green seemed anxious to get every 
dollar out of the property that he could and always loyal to the best 
interests of the beneficiaries. 

He showed the feeling of responsibility for the heirs to an un- 
usual degree, and he took the extraordinary precaution to call to 

his assistance a friend of his to count his money and examine 
63 the papers he was cailed upon to execute that had been pre- 

pared for him by the president of the Columbia Tithe Com- 
pany and the firm of Gray & Company. Ile had never met us; our 
business was conducted wholly by correspondence, and I was ex- 
ceedingly gratified to witness the caution taken by him in his sight- 
less condition. Ile would not take money, nor would he receive a 
check made payable to James B. Green simply, but insisted upon a 
check of one of the banks in Washington upon New York for the 
amount due him, except a small balance for expenses, | presume, 
and this draft he insisted should be endorsed to him as trustee, 
being made payable to Mr. Kenady, the purchaser. 

| might add in this connection that when the property was last 
placed in our hands, in December last, Judge Gray & Mr. Johnson, 
the two senior members of the firm, expressed the opinion that we 
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ought not to encourage Mr. Green to believe that the property could 
be sold at $11,000 in the then dul-ness of the real-estate market, and 
that it was unwise for us to spend money or time in any effort to 
sell at that figure. Had-it not been for the fact that Mr. Kenady 

owned the adjoining property, and bought to widen his front, 
64 it is my opinion it would not have been sold and could not 

have been sold at that price. I have no interest whatever in 


this suit. 
M. A. BALLINGER. 


Subscribed and sworn to before me this 26th day of March, A. D. 


1888. 
THOMAS W. SORAN, 
[SEAL. | Notary Public. 


Exuiesit C. 


Affidavit of L. L. Johnson. Filed Mar. 29, 1888. 


I have read the affidavit of M. A. Ballinger above and I concur 
in the statements of facts as to the sale made by J. H. Gray & Co., 
of which firm I was at the time of said sale and now a member. 
Said statements are, to the best of my knowledge and belief, true. 


L. L. JOHNSON. 


Subscribed and sworn to before me on this 28th day of March, A. 


D. 1888. 
JOHN M. LAWTON, 
[SEAL. ] Notary Public. 
65 Affidavit of J. 1. Gray. Filed Mar. 29, 1888. 


In the Supreme Court of the District of Columbia. In Equity. 


vs. 


Susan W, Epwarps et = 
CHAPMAN Maupin et al. 


District oF CoLtumsta, 7d wit: 


I hereby certify that on this 2lst day of March, 1888, before me, 
the subscriber, a notary public in and for the District aforesaid, 
personally appeared Madison A. Ballinger and made oath in due 
form of law that the sale of premises known as five hundred & 
eleven F St. N. W., Washington, D. C., mentioned in the above pro- 
ceedings, was made by Jas. B. Green, trustee, through the ageney 
of J. H. Gray & Co., real-estate brokers, of which firm the affiant 
was a member, on or about the 3lst of January, 1888, to A. M. 
Kenaday, for eleven thousand dollars cash—five hundred dollars 
paid at that time, and the balance to be paid as soon as a good title 
thereto was made to said Kenaday. 

And, further, that the price obtained for said property was its full 


\ 


\ 
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value, in his opinion, and that the said sale was fairly made, so far 

as he has any knowledge thereof. 
66 That in the negotiations preceeding said sale the trustee 

appeared to be anxious and solicitous to guard the interests 
of the beneficiaries in the trust; and, further, that diligent effort 
was made by said Gray & Co. to obtain a price for said property in 
excess of eleven thousand dollars, without suecess; that on a former 
occusion, to wit, in Oct., 1586, the said property was in the hands of 
sald |. H. Gray & Co. for sale, and a sale was made by them to one 
C. Kk Connor for the sum of eighty-seven hundred and fifty dollars, 
which was reported to the trustee, who was then at Los Angeles, 
Cal., and that the said trustee, after much consideration & corre- 
spondence, refused to report said sale to court or consummate the 
same, on the ground that objection had been made by parties in 
interest, & that his remoteness from Washington made it impracti- 
cable for him to get personal information of the then value of the 
property ; and, further, this affliant believes that but for the fact that 
said Kenaday owned a lot adjoining said property and desired to 
build on the two lots together it could not have been sold to him at 
eleven thousand dollars. 

GRAHAM L. GORDON, 
[SEAL. ] Notary Public. 


M’ch 21, 1888. 


67 I hereby certify that Jonathan H. Gray and L. L. Johnson 

personally appeared before me and, being duly sworn, stated 
that they had both heard the affidavit hereinbefore written of M. A. 
Ballinger, and that the statements therein contained are true in 
their opinion, and that they are now members of the firm of J. H. 
Gray & Co. 

[SEAL. | GRAHAM L. GORDON, 
Notary Public. 
M’ch 21, 1888. 


3% 9) 


68 Exnipitr “F. 
Affidavit of T. FE. Waggaman. Filed Mar. 29, 1888. 
Supreme Court of the District of Columbia. 
Susan W. Epwarps 
vs. - Equity, No. 7907. 
CHAPMAN Maupin et al. J 
Affidavit of Thos, k. Waggaman. 


I, Thon as KE. Waggaman, on oath depose and say I am of lawful 
age and in the real-estate business at No. 917 F street, Washington, 
D.C. and I am well acquainted with the value of real estate in 
Washington. I knew the premises No. 511 F street N. W., being 
28 feet front, part of lot 2, sq. 487, and I had charge of the same at 
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one time in my business. I am informed it was sold in January 
for $11,000 cash. I regard this as a fair price. 


THOS. E. WAGGAMAN. 


Subscribed and sworn to before me this 20th day of March, 1888 


CHARLES S. DRURY, 
[SEAL. | Notary Public, D. C. 


69 Affidavit of R. A. Fish. Filed Mar. 29, 1888. 
Supreme Court of the District of Columbia. 


Susan W. EpWARDs 
v. Eq., No. 7907. 
CHAPMAN MAUPIN. 


I, Roswell A. Fish, on oath depose and say I am assessor of taxes 
of the District of Columbia. The books of my office show that 
Marvy E. Macpherson is assessed for “of lot 2, square 487, for value 
of lot, $2,851, and value of improvement, $1,400,” as per copy of tax 
bili hereto attached. Said assessment was made in the year 1886 and 
is the last assessment. 


Assessor, D. U. 


Signed and sworn to in my presence on this the 29th of March, 


1888. 
CHARLES LANMAN, 
[SEAL. | Notary Public. 


ROS. A. FISH, d 
} 


Copy of Tax Bill. Filed Mar. 29, 1888. 


Folio 278. 
WASHINGTON City. 
Mary E. McPherson to the District of Columbia, Dr., for tax on real 
estate for the year ending June 30, 1888. 


Tax $1.50 per $100 assessed valuation. 


ms rae | Valueof im- Total assessec 
Square. Lot. | Value of lot. | : ” 
| | pr’ments. value. 
| 


1A SMR Cg as aR Of2|} $2,851 | $1,400 | $4,251 
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Address collector of taxes, D. C., District building, Washington, 


D.C. 
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70 Order of Court on Above Motion. Tiled Mar. 23, 1588S. 


In the Supreme Court of the District of Columbia, Holding a Special 
Term in Equity. 


(Filed March 23,1888. R. J. Meigs, clerk.) 


Susan W. Epwarps ef al. 
vs. No. 7907. 
CHAPMAN MaupI!n, Trustee. 


Order of court on above motion. 


This cause coming on to be heard on the rule to show cause is- 
sued against James B. Green, trustee, and A. M. Kenaday, it is, this 
23rd day of March, A. D. 1888, ordered that the trustee, James B. 
Green, pay into the registry of this court all the fund now in his 
hands as trustee in this cause,of every and all description, on or be- 
fore the 28th day of March, A. D. 1888. 

And on motion of his solicitor it is this day further ordered that 
the said James B. Green file his answer within one week from this 


day. 
W. S. COX, J. 
Report of Jas. B. Green, Trustee, to Order of 23d March, 1888. Filed 
Mar. 29, 1888. 
The Supreme Court of the District of Columbia. 


(Filed March 29,1888. R. J. Meigs, clerk.) 


Susan W. Epwarps e/ al.) 
vs. ' S$ No. 7907. 
CuarMAN Mavpty. J 


Report of Jus. B. Green, trustee, to order of 25d March, |SSS. 


And now comes the respondent, James b. Green, trustee, this 29th 
day of March, A. D. 1888, and respectfully reports to the court that 
he has been unable to comply with the order of the court, 
71 passed on the 23d instant, to pay the fund into court on or before 
the 28th instant, for the reason that he has been confined to 
his bed by sickness and under charge of his physician and unfit to 
attend to business, and that to make the arrangement to send the 
fund to Washington requires his personal attendance, and he is ready 
and desirous of complying with said order just as soon as he is phys- 
ically able to do so; and he files herewith affidavits of the facts, 
and prays the court to extend the time of said order in such man- 
ner as shall in view of his condition seem meet to the court. 


By his attorney, FRANK W. HACKETT. 


————— 
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Answer of James B. Green to Petition, &c. Filed Mar. 29, 1888. 


In the Supreme Court of the District of Columbia. 
(Filed March 29, 1888. R. J. Meigs, clerk.) 


Susan W. Epwarps ef al. 
vs. In Equity. No. 7907. 
CHAPMAN MAUPIN. | 


To the honorable the judge of the supreme court of the District of 

Columbia holding the equity court: 

The answer of James Bb. Green, trustee, to the petition of Susan 
W. Edwards and Alice Tyler in the above cause exhibited, praying 
the rescinding of an order confirming a sale of real estate by him 
reported and his removal from his trusteeship and the appoint- 
ment of some other person in his place in said cause and the order 
passed thereon, respectfully shows that your respondent admits hav- 
ing been appointed trustee of the estate of Mary C. Macpherson, 
deceased, in the place and with the consent of Chapman Maupin, 
the surviving trustee named in the will of Mary ©. Macpherson, 
by a decree passed in the above cause; and, further, your respond- 

ent shows that the said Chapman Maupin was empowered to 
72 appoint his successor by said will of Mary C. Macpherson, 

which said will is filed as an exhibit in said cause and prayed 
to be read as a part of this answer; and that the said Maupin did, 
on the twenty-seventh day of February, eighteen hundred and 
eighty-eight, execute to your respondent a deed to that end, which 
sald deed was recorded on March the third, eighteen hundred and 
eighty-eight, among the land records of the District of Columbia, 
and the same is prayed to be read as a part of this answer; and 
that, in pursuance of the powers vested in him by the decree of this 
court and the said deed, your respondent sold the real estate men- 
tioned in ils report filed in the above cause, which is prayed to be 
read as a part of this answer. Your respondent denies that the 
order ratifying said sale was improvidently made, or that the price 
paid for the property was inadequate. On the contrary, hé avers 
that the valuation of both lot and improvements by the tax depart- 
ment of the District of Columbia is forty-two hundred and fifty-one 
dollars, and that eleven thousand dollars was its full value; and he 
also denies that there was In the transaction a single element con- 
trary to good faith and fair dealing. As to value of the property 
and fairness of the sale, your respondent files herewith the atlidavits 
of M. A. Ballenger, J. H. Gi ray, Thomas Johnson, A. M. Kennedy, 
Mrs. L. P. Crans, and Thoinas C. Waggaman, marked, respec tively, 
Respondent's Exhibits A, B, C, D, E, and F, and prayed to be iaken 
as a part of this answer. Your respondent further shows that the 
improvements on said lot were fast falling to decay and becoming 
untenable; that the same, after allowing ‘for taxes and repairs, was 
far less than the revenue to be derived from the secure investment 
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of eleven thousand dollars, less cost of sale; and, further, that the 
petitioner, Susan W. Edwards, is under the infirmities of advanced 
age, and that both she and Alice Tyler are timid and without much 
business knowledge, and that their fears and imaginations are 
easily worked upon, as your respondent believes they have been in 

this instance. Their so-called representative, William H. 
79 H. Raleigh, was informed of the sale and of your respondent’s 

intention of coming to Baltimore to see him. He did not 
have to trace your respondent there. On the Sth of March, 1888, 
the day following the completion of the sale, your respondent visited 
the office of said Raleigh, in Baltimore, and not finding him there 
aulled on the petitioners, at No. 1480 McCollough street, in that city, 
and informed them fully and frankly of the sale and of the ad- 
vantages he hoped to realize for them from the investment of the 
proceeds. The said Raleigh and his wife were present at the latter 
part of this interview, and the fornfer insisted offensively that your 
respondent should give up this trust to him, which your respondent, 
with some warmth, declined to do. Your respondent left that in- 
terview with the impression that the main element of discontent 
sprung from the said Raleigh and desire to have charge of the trust 
fund. 

Your respondent further shows that he gave the bond of eight 
thousand dollars required by the decree; that while he is notin 
as prosperous circumstances as formerly his reverses were not of 
recent date, and he has never been obliged to take the benefit of any 
insolyent or bankrupt law. He endeavors to make a living by the 
practice of his profession. His physical condition was the same as 
to his want of sight when the trust was placed in his hands as now. 
Your respondent further shows that the trust has always been a care 
rather a source of profit or pleasure to him; but having assumed it 
at the request of the petitioners he did not regard it as a toy to be 
dropped or held according to the whimsical bidding of the life 
tenants, the petitioners, or given up on the desire of some one else 
to have it, and: he will cheerfully lay down the burden now upon 
just compensation for his services. 

Your respondent therefore prays that the petition may be dis- 
missed, and that he may have such relief as to the court seems meet. 

JAMES. Lb. GREEN. 

FRANK W. HACKETT, Solicitor. 


74 STATE OF VIRGINIA, | _ 
City of Richmond, {°° 


This day before me, the undersigned, a notary public in and for 
said city, in said State, personally appeared James b. Green, whose 
name is signed to the foregoing answer, and made oath that the mat- 
ters and things therein stated are true. 

Given under my hand this 27th day of March, 1888. 

F. H. McGUIRE, 
Notary Public. 
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STATE OF VIRGINIA, | 
City of Richmond, § 


J, William P. Lawton, clerk of the hustings court of the city of 
Richmond, in said State (said court being a court of record), do 
hereby certify that F. H. McGuire, whose name is signed to the fore- 
going and accompanying certificate, is now and was at the time of 
signing the same a notary public in and for the said city,duly quali- 
fied and authorized under the laws of said State to administer oaths 
for general purposes and to takeacknowledgments to de eds and other 
papers; that his said signature is genuine, and that all of his official 
acts are entitled to full faith and credit, and that the said attestation 
is In due form of law. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of the said court this 27th day of March, 1888. 

W. P. LAWTON, Clerk. 


To wit: 


70 Deed, . C. Received for Record M’ch 3, 1888. 


This deed, made this 27th day of February, eighteen hundred and 
eighty- eight, between Chapman Maupin, of Howard county, State 
of Maryland, surviving trustee, as hereinafter mentioned, of the 
first part, and James b. Green, of the city of Richmond, State of 
Virginia, trustee, of the second part. 

Whereas by a aecree of the supreme court of — District of Co- 
lumbia, in equity, passed in a friendly and consent suit, entitled 
Susan W. Edwards ef a/. vs. Chapman Maupin, No. 707, equity 
docket 21, the party of the second part was appointed trustee in- 
stead of and in substitution for the party of the first part; and 
whereas it has been suggested that in order to carry out fully the 
intent of said decree a conveyance of the property mentioned in 

said proceeding, with all the powers of the retiring trustee, should 
ies ave been executed by him to his successor, how, this deed witnesses 
that, for and in consideration of the premises and sum of one dol- 
lar, receipt whereof is hereby acknowledged, the party of the first 
part doth grant and assign to the party of the second part and his 

successors all his right, title, and estate in and to all the prop- 

76 erty, real, personal, and mixed, devised and bequeathed to the 

said party of the first part by the last will and testament of 

Mary E. McPherson, deceased, in trust for the uses and purposes 

set out in said will and coupled with all the powers thereby con- 

ferred on the trustees therein named. 

Witness my hand and seal on the day and year above written. 

CHAPMAN MAUPIN, Trustee. [sEat.] 

Witness : 

MURRAY HANSO 


STaTE OF MARYLAND, | 

City of Baltimore, j 

[, Murray Hanson, a notary public, of the State of Maryland, in 
and for the city of Baltimore and State aforesaid, duly commis- 


) 
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sioned and qualified, residing in the city of Baltimore aforesaid, do 
hereby certify that Chapman Maupin, party to a certain deed bea r- 
ing date the 27th day of February, 1888, and hereto annexed, per- 
sonally appeared before me, in the city aforesaid, he being person- 
ally well known to me as the person who executed the said deed, 

and acknowledged the same the same to be his act and deed. 
77 In witness whereof I have hereunto set my hand and 
(seat. ] notarial seal, at Baltimore, this twenty-seventh day of Feb- 

+ ruary, A. D. 1888. 

MURRAY HANSON, 
Notary Publie. 


STATE OF MARYLAND, | 


. 9° a set : 
Baltimore City, ) 


I hereby certify that Murray Hanson, Esquire, before whom the 
annexed acknowledgement was made and who has hereto subseribed 
his name, was at the time of so doing a notary public, of the State 
of Maryland,in and for the city of Ballimore, duly commissioned 
and sworn, and that to all acts done by him in that capacity full 
faith and eredit are due and ought to be given, and that [am well 
acquainted with his handwriting and believe that his signature 
thereto is genuine. 

in testimony whereof I hereto set my hand and affix 
[sEAL.] the seal of the superior court of Baltimore city this 28th 
day of February, A. D. 1888S. 
JAMES BOND, 
Clerk of the Superior Court, Baltimore City 


7 Ajjidavit of A. C. Gibbs. Filed Mar. 31, 18SS. 


In the Supreme Court of the District of Columbia, Holding a Speeial 
Term in Equity. 


Susan W. Epwarps et al. 
vs. No. 7907. 
Crap an MAUPIN. ( 


I, Archibald C. Gibbs, being of lawful age, on my oath do depose 
and sav that I ama resident of the city of Baltimore, within the 
State of Maryland, but am engaged in the insurance business at No. 
100] I" St. N. . in the city of Washington, District of Columbia, 
and said insurance business, together with my having the manage- 
ment of certain real estate within said city of Washington, makes 
me conversant with the value of real estate situated in the said city. 

That I am familiar with a certain house and lot on F St. N. W, 
numbered 511 and lying between Sth and 6th Sts., and from the 
location of said property, together with my knowledge of the con- 
tinual inerease in value of property in that vicinity, makes me re- 
gard said property as being very valuable, both as to present and 
prospective values. 


OO AMM A rect tte. Avett EO eee 
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That were I the owner of said property or held said property 

79 in trust for others I would not sell said property for such an 
amount as said property was sold for on to 

which amount is, in my estimation, far below its value, and more 
especially as the prospective value is so great that it would make the 
retention of all title, rights, and ownership to said property by me 
gs owner or agent most desirable, in consideration of the improving 
location in which it is situated as aforesaid, which would enable me 
as owner or agent to lease the same ata far more profitable figure 
than could the said money received for said property be invested 


at interest. 
A. C. GIBBS 


Sworn and subscribed to before me, Joseph T. Dyer, a notary pub- 
lic, this 26th day of March, A. D. 1888. 
[SEAL. | J. T. DYER, 
Notary Public. 


80 Affidavit of Thos. J. Sta’ey. Filed Mar. 31,1888 
In the Supreme Court of the District of Columbia, Holding a Special 
Term in Equity. 


Susan W. Epwagpns ef , 
U8. No. 7907 


CHAPMAN MAUPIN. 


I, Thomas J. Staley, being of lawful age, on my oath do depose 
and say that I am a resident of the city of Washington, District of 
Columbia, and am a member of the firm of Staley & Hill, real-estate 
brokers, doing business in the said city. 

That I am conversant with the value of property in and about 
suid city. 

That property in the vicinity of F St. between 5th and 6th Sts. is 
considered very valuable, being right in the line of wenetivenlacrating 

That the pr roperty in question—z! D11 F St. N. W.—I consider, at 
this dull season in our business, worth from $5.00 to $6.00 per 
square foot, and that $6.00 per foot would not be a very reasonable 
price, considering its value in the future, which will undoubtedly be 
a large amount. 


THOMAS J. STALEY. 


Sworn and subscribed to before me this 26th day of March, 1888. 


[SEAL. | J. T. DYER, 
Notary Public. 
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81 Affidavit of Allen E. [lill. Filed Mar. 31, 1888. 


In the Supreme Court of the District of Columbia, Holding a Special 
Term in Equity. 


Susan W. Epwarps ef al. ) 
vs. No. 7907. 
CHAPMAN MAUPIN. ( 


I, Allen K, Hill, being of lawful age, do on my oath depose and 
say that I am a resident of Washington city, and am a real-estate 
ag’t; that I know of the property No. 511 F street northwest, being 
the west 28th feet of original lot 2, square No. 487, having been on 
same, and regard it worth fully five dollars a foot at this time, with 
a prospect of an increase in value, being in the line of improvements 
on I street. 

ALLEN E. HILL. 


Subscribed and sworn to before me this 27th day of March, 1888, 


[SEAL. | THOMAS J. STALEY, 
Notary Public. 


2 Affidavit of Wm. P. Young. Filed Mar. 31, 1888. 


In the Supreme Court of the District of Columbia, Holding a Special 
Term in Equity. 


Susan W. Epwarops ef al. 
vs. No. 7907. 
CHAPMAN MAUPIN. rf 


I, William P. Young, being of lawful age, do on my oath depose 
and say that I am a resident of Washington city and have been for 
a long time; am a real-estate ag’t, and am conversant with the 
values of properties in this city; that I well know the property No. 
511 F street northwest, being the west 28 feet of original lot 2, 
square No. 487, and I regard the same worth at this time not less 
than five dollars per square foot, with a good prospective chance in 
the increase of value. 


WM. P. YOUNG. 
Subseribed and sworn to before me this twenty-seventh day of 
March, A. D. 1888. 


[SEAL | A. 8S. TAYLOR, 
Notary Public. 
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83 Affidavit of J. Tarbell Dyer. Filed Mar. 31, 1888. 
In the Supreme Court of the District of Columbia, Holding a 
Special Term in Equity. 


Susan W. Epwarps ef al.) 
vs. » No. 7907. 
CHAPMAN MAUPHIN. 


I, J. Tarbell Dyer, being of lawful age, on my oath do depose and 
say that I am a resident of and doing business as a real-estate 
broker within the city of Washington, District of Columbia, and 
being engaged in said real-estate business I am thoroughly ac- 
quainted with the value of real estate within the said city of 
Washington. 

That I am conversant with certain property on F St. between 
5th and 6th Sts., numbered 511, and know that said property, situ- 
ated as it is in a neighborhood rapidly i increasing in value, is worth 
at least $5.00 per square foot, and had I control ‘of said property I 
believe | could make it bring more than that amount at this time; 
and, furthermore, ! believe, having had said — appraised by other 
real-estate brokers, that it would bring $5.00 per foot at forced sale. 


J. T. DYER. 


Subscribed and sworn to before me this 26th day of March, 1888. 
[SEAL. ] THOMAS J. STALEY, 
d Notary Public. 


84 Affidavit of Susan W. Edwards. Filed Apr. 7, 1888. 


In the Supreme Court of the District of Columbia. 


Susan W. Epwarps et al. \ 
v8. No. 7907. 
CHAPMAN MAUPIN. 


STATE OF MARYLAND, | 
City of Balto., j 


OU « 


Before me, Jasper M. Berry, Jr., a notary public, duly appointed, 
in and for the city and State aforesaid, personally appeared Susan W. 
I: <dwards, who, being by me first duly sworn, on her oath says that 
she is one the heirs under the will of “Mary E. McPherson, deceased, 
and interested in the ses. qui trust. whereof Jas. B. Green is trustee ; 
that on or about the first of November, 1886, learning of the sale of 
the property, 511 I street N. W., Washington, D. C., she adopted 
every means possible to stop the confirmation of same, and to this 
end wrote to Mr. Jas. B. Green and to Mr. Thos. E. Waggaman, and 
from the latter learned that the sale had been made through Messrs. 
J. H. Gray and Co., real-estate ag’ts, of Washington, to whom she 
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immediately wrote, stating that she never knew that the property 

had again been offered for sale, as Mr. Green had repeatedly 
85 promised he would not sell it; and she further stated she 

would oppose the sale, and that the heirs did not want the 
property sold then or at any future time, as it was intended by her 
mother to be a permanent investment for herself, her children, and 
all the heirs; that her letters were positive and sufficient to put them 
on their guard as to that or any other efforts to dispose of said 
property. In addition to writing to said J. H. Gray & Co. she had 
her daughter, Nannie Raleigh, to go to Washington to see Mess. 
Gray & Co. to stop the sale, &c.; also had Alice Tyler to. see 
them for same purpose, and after this had Mr. W. H. H. Raleigh 
to go to Washington to see Mr. C. G. Lee, an att’y, whom she learned 
was acting for Mr. Green, which efforts resulted in an abandonment 
of the sale by said Green and Gray & Co. 

S. W. EDWARDS. 


Subscribed and sworn to before me this 28th day of March, 1888. 
[ SEAL. ] JASPER M. BERRY, Jr., 
Notary Public. 


Affidavit of Alice Tyler. Filed Apr. 7, 1588. 


At the same time personally appeared Alice Tyler, who, being by 
me first duly sworn, on her oath says that she is one of the 
86 heirs in the ses. que trust. whereof Jas. B. Green is trustee, and 
that during the month of November, 1886, learning of the 
sale of the property 511 F street northwest, Washington, D. C., she, 
In company with Mrs. W. H. HL. Raleigh, went to see Mess. J. H. 
Gray & Co. with intention to stop the sale, and that they were re- 
ferred to Mr. Ballinger, one of the firm of said J. H. Gray & Co., 
whom they saw, and that, learning the sale had not been confirmed, 
she appealed to him to desist from further efforts in that direction and 
positively stated to said Ballinger that she nor her grandmother had 
any idea of selling said property and would not consent to that or 
any future sale; that a few days thereafter said Ballinger accosted 
her on the street in Washington and tried to prevail upon her to con- 
sent to said sale, which she positively declined to do, and again tried 
to impress him with the fact that she would never consent to any 
sale of said property; that subsequently she learned the sale was 
rescinded. 


ALICE TYLER. 
Subscribed and sworn to before me this 28th day of March, 18388. 
JASPER M. BERRY, Jr., 
[ SEAL. ] Notary Public. 
ST Affidavit of Nannie Raleigh. Filed Apr. 7, 1888. 


At the same time personally appeared Mrs. Nannie Raleigh, who, 
by me being first duly sworn, on her oatb says that during the 
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month of November, 1886, she, at the instance of her mother, Mrs. 
Susan W. Edwards, went to Washington, D. C., to try to stop the 
sale of the property 511 T° street N. W., Washington, D. C., and in 
company with Alice Tyler and Mrs. Gibbs went to see Mess. J. H. 
Gray and Co., real-estate ag’ts, through whom said property was 
reported to have been sold, Mr. Jas. b. Green, the trustee, then being 
in California, and was referred to Mr. Ballinger, of said firm, whom 
she saw and tried to get him to rescind the sale, stating most posi- 
tively to him that the heirs did not want the property sold then or 
at any future time, as it was intended by her grandmother that it 
should be a permanent trust; that she had refused ten thousand 
dollars for it and wanted the heirs to be benefitéed in the future; 
that she told said Ballinger that the heirs would oppose by all means 
possible said sale or any future efforts to sell said property ; that one 
of said firm stated that they were sorry they had anything to do 
with it, and if they had understood it as she had stated they would 
not have had anything to do with it, but did not see how 
88 they could then get out of it; thatshe further siated that Mr. 
Green had promised not to sell said property without full 
consent of the heirs; that subsequently the sale was rescinded. 


NANNIE RALEIGH. 


Subscribed and sworn to before me this 28th day of March, 1888. 
[ SEAL. | JASPER M. BERRY, Jr, 
Notary Public. 
STATE OF MARYLAND, | 
. . scl : 
Baltimore City, f 
I hereby certify that Jasper M. Berry, Jr., Esquire, before whom 
the annexed affidavits were made and who has thereto subscribed 
his name, was at the time of so doing a notary public of the State 
of Maryland, in and for the city of Baltimore, duly commissioned 
and sworn, and that to all acts done by him in that capacity full 
faith and credit are due and ought to be given, and that I am well 
acquainted with his handwriting and believe that his signature 
thereto is genuine. 
In testimony whereof I hereto set my hand and affix 
[sEAL] the seal of the superior court of Baltimore city this 31st 
day of March, A. D. 188s. 
JAS. BOND, 


Clerk of the Superior Court of Baltimore City. 


89 Affidavit of A. T. Britton. Filed Apr. 17, 1888. 
Supreme Court of the District of Columbia. 
Susan W. Epwarps 
vs. Equity, No. 7907. 
CHAPMAN MAUPIN. ( 
District OF CoLuMBrA, |... 
City of Washington, | 
I, A. T. Britton, being duly sworn, depose and say that I am of 
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lawful age; that I am a counsellor-at-law, of the firm of Britton & 
Gray, No. 622 F street, Washington; that I am interested in build- 
ing the new office building, to be called the “Atlantic,” on F street 
above 9th; that I also am one of the owners of the Pacifie building, 
for offices, at 622 F street, and that I know something of the value 
of land on F street for this purpose; that I know this lot of land at 
511 If street, owned by J. B. Green, trustee; that I regard its value, 
from its situation, as chiefly that for an office building. The lot 
itself is, however, too small to be used alone for that purpose. A 
building should have good width and depth, with an elevator. That 
I think nearly four dollars a foot is a handsome price for that lot 
and all it is worth; that I have twice declined to purchase said lot 
when offered to me at a less price. 
90 | A. T. BRITTON. 
Subscribed and sworn to before me this twelfth day of April, 


1888. 
ROBINSON WHITE, 
Notary Public. 


91 Order Overruling Prayer of Petition. Filed May 2, 1888. 
In the Supreme Court of the District of Columbia. 
(Filed May 2, 1888. R. J. Meigs, clerk.) 


Susan W. Epwarops et al. 
vs. Equity, 7908. 
CHAPMAN MAUPIN. 


Order overruling prayer of petition. 


This cause coming on to be heard on the petition of Susan W. 
Kdwards and Alice Tyler for the vacation of the order of March 
7th, 18588, ratifving and confirming the sale by the trustee, James 
5. Green, and for the removal of said trustee, and on the answer of 
sald James B. Green, trustee, and having been fully argued, it is 
this 2d day of May, 1888, adjudged, ordered, and decreed that the 
prayers of said petition be, and the same hereby are, denied ; from 
which order of the court the petitioners, Susan W. Edwards and 
Alice Tyler, pray and appeal to the court in general term, which is 
allowed, conditioned upon the filing in this court by the said peti- 


tioners of a bond in the sum of fifty dollars. 
W. 5S. COX, J. 


92 Petition for Order on Trustee, ee. Filed Jul- 5, 1888. 


In the Supreme Court of the District of Columbia. 
Susan W. Epwarps et al. 
vs. Equity, 7907. 
CHAPMAN MAUPIN. j 


Your petitioners, Susan W. Edwards and Alice Tyler, respectfully 
7—1236 
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show that notwithstanding the decree of this court of March 25d, 
1888, directing James B. Green, trustee, to pay into the registry of 
the court all money, bonds, and securities in his hands as trustee 
for your petitioners, and notwithstanding the further order of this 
court of May 25d, 1888, directing the interest upon bond No. 67 
of the city of Richmond, Virginia (in which bond a portion of the 
trust fund was invested), to be paid to the said Susan W. Edwards 
and Alice Tyler or to their duly authorized attorney and not, to 
said James b. Green, trustee; and notwithstanding a copy of said 
last-mentioned decree was duly lodged with the auditor of the city 
of Richmond, Virginia, and that Wyndham Meredith, Esq. (and 
no other), was duly constituted the attorney of your petitioners for 
said purpose, yet that it appears from the letter of their said attor- 

ney, which is filed herewith, marked Exhibit , and prayed 
95 to be taken as a part hereof, that the said James Lb. Green 

has anticipated and appropriated the whole of said interest 
to himself, and in defiance of the rights of your petitioners, and in 
contempt of the orders of this court has paid over the same to a 
broker of the city of Richmond. 

Wherefore your petitioners pray that the said James Bb. Green be 
ordered to forthwith pay the whole of said interest, to wit, $150.00, 
into the registry of this court. 
HENRY W. GARNETT, 
LEIGH ROBINSON, 

Solicitors for Petitioners. 


Exuipit A. Filed Jul- 5, 1888. 


Wyndham R. Meredith, attorney-at-law, cor. 10th and Bank streets, 
Ricumonp, Va., July Srd, 1888. 


Leigh Robinson, Esq., Washington, D. C. 

Dear Mr. Ropinson: I called for the interest this morning and 
found it coilected by Warren and Quarles, brokers, of this city, on 
ace’t of James B. Green, Jr. I called on them, and Mr. Quarles in- 

formed me that he had let Mr. Green have the money some 
O4 time in June and had taken his order, which he cashed on 

yesterday. You wrote me that you wished the money col- 
lected as early as possible. I supposed that this meant that your 
clients were poor and wished the money to be paid at once. If I 
had had any idea that there was another claimant I should have 
been on hand promptly. ° As it was, some clients of mine have just 
bought a railroad, and I am and have been as busy as I could be in 
relation to their affairs. 

At the time Quarles.collected the check on Green’s order the de- 
cree and the power of attorney had been deposited by me with the 
city auditor, and [ had asked that they would have everything 
ready for me when [ called, on which they promised to do. i give 
you these facts in case you may try to hold the auditor or city 
liable. 

Mr. Green’s address is 


Next page. 
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95 Order to Clerk to Pay out Money in the Registry of the Court. 


Filed Jul- 23, 1888. 
In the Supreme Court of the District of Columbia. 


Susan W. Epwarps e/ al. 
vs. Equity, 7907. 
CHAPMAN MAUPIN. ( 


On motion of the solicitors for complainants the clerk is hereby 
ordered to pay out the sum of $4,921.92, now in the registry of this 
court, in the above-entitled cause for investment in secured notes 
for $4,918 and 3} months’ interest thereon, to wit, 2 notes for $2,459 
“ach, bearing date April 5th, 1888, and payable, respectively, one 
and two years after date, and secured by deed of trust on north 16 
feet 8 inches of ornginal lot 19, square 200, the notes to be held by 
the clerk subject to future order. 

Kk. F. BINGHAM, 
Chief Justice. 
July 21st, 1888. 


U6 Proceedings in General Term, Oct. 29, 1888. 


In the Supreme Court of the District of Columbia, Sitting in Gen- 
eral ‘Term. 


(Filed Oct. 29, 1888. It. J. Meigs, clerk.) 


SusAN W. Epwakvps ¢f al. 
Us. » Equity, 7907. 
CHAPMAN MAUPIN. 


Your petitioners, Susan W. Edwards and Alice Tyler, respectfully 
show— 

That, as appears from the record filed herein, James b. Green, the 
trustee appointed by this court for your petitioners on the dd day of 
March, 1888, undertook to sell and on Mareh 7th, 1SSS8, obtained 
the confirmation of a sale of the real estate in the city of Washing- 
ton, D. C., held by him in trust under said appointment for the 
price of $11,000.00; that, as appears further from the same record, 
the said James Lb. Green, trustee, in order to obtain the confirmation 
aforesaid, mnade oath that the sale referred to was fairly made, not- 
withstanding the fact, which also appears, that said sale was in viv- 
lation of the wishes and instructions of his cestuis que trustent, the 
true owners of the property, and effected by the concealment from 
them of a negotiation which, if known to them, they would have 

interfered to prevent. 
U7 Your petitioners further show that on the 25d day of March, 
1858, the court in special term “ ordered that the trustee, 
James b. Green, pay into the registry of this court all the fund now 
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or before the 28th day «of March, A. D. 1888;” that this order was 
gratified in part for the first time on the 7th day of April, 1888, by 
the deposit in the registry of this court of a bond in the city of 
Richmond, Va., of the par value of $5,000.00, and again, on the 21st 
day of the same month and year, by the payment into the registry 
of this court of the sum of $4,921.92, In all, $9,921.92, since which 
last-mentioned date no further payment has been made, and there- 
fore of the sum of $11,000.00, the price of said real estate so sold as 
aforesaid, $1,075.08 remains. unaccounted for and unpaid into the 
registry of this court, as required by said order of March 25d, 1888. 

Your complainants further show that, in assurance and confirma- 
tion of the order of March 23d, 1888, aforesaid, an order was made 
on the 25d day of May, 1858, providing for the collection of interest 
on the city of Richmond bond by the duly constituted attorney of 
the complainants and prohibiting the collection thereof by the said 
James b. Green; that thereafter, as shown by the petition filed in 
this cause July 5th, 18858, notwithstanding the fact that a copy of 
said decree of May 23d, 1888, was duly lodged with the auditor of 
the city of Richmond, together with a power of attorney to Wynd- 
ham R. Meredith, Esq., from your petitioners to draw the interest 
on said bonds prior to July 2d, [SSS, when the same was payable, 
nevertheless, on July 3d, when the said Meredith ealled, as appears 
from his letter filed with said petition, it appeared that he had been 
anticipated by said Jeines Lb. Green, who had appropriated the 
whole of said interest to himscif and paid the same over in settle- 
ment of his own indebtedness previously incurred to two brokers of 

the city of Richmond, and that upon the hearing of this pe- 
98 tition it was, upon the 5th day of July, 1888, “ adjudged, or- 

dered, and decreed that the said James B. Green, trustee as 
aforesaid, forthwith pay into the registry of this court the whole of 
the interest upon said bond No. 67, accrued and payable on July 
2d, 1888. 

Your petitioners further show that this order of July 5th has 
never been complied with, and that the only recognition thereof is 
a motion of the said James b. Green, filed in this cause on August 
24th, 1888, for the vacation of said order, for the reason that the 
same and all the other orders passed in this cause are in deroga- 
tion of the rights of said Green and beyond the jurisdiction of this 
court, Which motion of said (rreen has never been called to the at- 
tention of the court In anv way whatever, and was discovered and 
made known to the counsel of your petitioners for the first time 
when they prepared the record in this cause for submission to your 
honorable court, so that it would appear that the said Green has 
considered the mere filing of this motion a sufficient compliance 
with the order of court of July. 5th, 1838. 

Your petitioners further state that the sale of their property so 
made without their authority as aforesaid was confirmed on March 
7th, 1888; that with the exception of the $9,921 paid by compulsion 
into the registry of this court as aforesaid they have had no ac- 
count from the said Green whatsoever; that a balance of $1,078.08 
on the alleged price of said property remains to be accounted for 
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by him, as well as $125, five per cent. interest for six months on 
said bond of the city of Richmond, Virginia, so collected and _ re- 
tgined by said Green, as stated herein, and that sinee said date of 
March 7th, 1888, your petitioners have not nor has either of them 
received one cent from said Green, and they are both in pressing 
need of the money to which they are entitled, but more especially 
your petitioner, Susan W. Edwards, whose condition has been ren- 

dered necessitous for want of the moderate sum to which they 
99 have been accustomed from this source; nor has said Green 

accounted for three hundred and eighty-three dollars ($383), 
on which $11 interest was pavable in May last, but which said in- 
terest has not been paid by said Green to your petitioners, said 
sum of $383.00 being invested in the Savings Bank of Baltimore 
or some other institution of a like kind in the city of Baltimore, 
Maryland; nor has said Green accounted for the rent of the prop- 
erty sold as aforesaid, which was in has hands at the time of said 
sale, but has never been paid to your petitioners. 

Wherefore, for the reasons mentioned in this petition and the affi- 
davits filed in support hereof, in addition to the reasons heretofore 
submitted to the court in special term, your petitioners pray that 
the said James B. Green be removed from his trusteeship in this 
cause and some responsible and competent person be substituted in 
his stead. 

That, in case it shall seem to the court inexpedient for any rea- 
son to set aside the sale confirmed by the order of the special term 
as aforesaid of Muareh 7th, 1SSS, at least commissions on said sale 
be denied the said James B. Green because of his flagrant violation 
of the wishes of his cestuis que trustent, suppression of facts, and 
breach of duty and trust in making said sale and gross misconduct 
since, and that, in such event, a decree be made for the payment 
by the said James B. Green of the sum of $1,078.08, with interest, 
at the rate of 6 per cent., from the 7th day of Mareh, 1SSS8, and the 
payment of $125.00, with interest thereon, at the rate of 6 per cent., 
from the 2d day of July, 1588, and for the payment of said sum 
of $585.00, with interest thereon, and for said rent on the property 
sold soin his hands as aforesaid, and, in any event, for the pay- 
ment of such sums as shall seem to this court reasonable and right 
tu retmburse your petitioners for the fees of counsel and other ex- 
penses of litigation incurred by reason of the default, disobedience, 
and unfaithfulness of said James b. Green. 

That your petitioners may have such other and further relief as 
to this honorable court may appear proper to their cause, the 
premises being considered. 


SUSAN W. EDWARDS. 
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100 = Affidavit of Wyndham R. Meredith. Proceeding in General Term, 
_ Oct. 29, 1888. 


In the Supreme Court of the District of Columbia, Sitting in Gen 
eral Term. 


(Filed October 29, 1888. R. J. Meigs, clerk.) 


Susan W. Epwarps ef al. 
vs. Equity, 7907. 
CHAPMAN MAUPIN. 


I, Wyndham R. Meredith, of the city of Richmond, Va., being 
first duly sworn, make oath and say that on July 3rd, 1888, I called 
at the office of the auditor of the said city of Richmond to collect 
the interest on bond No. 67 thereof, when I was informed that said 
interest had been collected the day before or at an earlier hour on the 
same day by Warren and Quarles, brokers, of the city of Richmond, 
Va., on the order of James B. Green, trustee. At the time of the 
payment on tie order of said Green and for some time previous a 
copy of the decree of the supreme court of the District of Columbia, 
direcing the payment of said interest exclusively io the duly con- 
stituted attorney of Susan W. Edwards and Alice Tyler, together 
with a paper-writing duly constituting this affiant such attorney, had 
been deposited by me with the auditor, who stated that before I 
called Mr. Quarles, of the firm of Warren & Quarles, had presented 
an order from the said Green which antedated, if not the decree, at 
least the deposit of the decree with him, and that in addition, at the 
moment of payment, the deposit of court with him had escaped 
his memory. I also saw Mr. Quarles, of the firm of Warren &«& 
Quarles, who stated to me that the said Green had applied to him 
some time before to advance the money, and that he had let said 
Green have the money, taking at the time said Green’s order on the 
auditor, which he, the said Quarles, had cashed. I believe that the 
said Quarles had let the said Green have the money some time be- 
fore the decree of the supreme court of the District of Columbia had 
been sent on to me. 


WYNDHAM R. MEREDITH. 


101 Affidavit of W. FR. Quarles. Filed Oct. 29, 1888. 


In the Supreme Court of the District of Columbia, Sitting in Gen- 
eral Term. 
(l'iled October 29, 1888. R. J. Meigs, clerk.) 


Susan W. Epwarps ée al. > 
US. » Equity, 7907. 
CHAPMAN MAUPIN. 


Attidavit of W. R. Quarles. 
I, W. R. Quarles, of the firm of Warren & Quarles, of the eity of 
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Richmond, Virginia, being first duly sworn, make oath and say 
that the order of James B. Green, trustee, on the auditor of said 
city of Richmond, Virginia, for the payment of interest on bond 
No. 67 of said city, cashed by me on the 2d day of July, ISSS, was 
given to me in payment of the indebtedness of said James b. Green, 
the same having been incurred by reason of the advancement of 
money by me to said Green some time in the preceding month of 
June. Affiant further states that said order was cashed by his firm 
on the 15th day of June, 1S8-, and a check for $125 was given by 
him to the said Green on said 15th day of June. 
Given under my hand this 19th day of October, 1888. 
W. KR. QUARLES. 


Order. Filed May 23, 1888. 
In the Supreme Court of the District of Columbia. 
(Filed May 23,1888. R. J. Meigs, clerk.) 


Susan W. Epwarps and Anice Tyier, Com- 
lainants —— — 
P i > Fquity, No. 7907. 
CHAPMAN Maupin, Defendant. 


[t appearing to the court that James b. Green, trustee, has, in 
pursuance of the order of this court, deposited in its registry one 
five-thousand-dollar ($5,000.00) bond of the city of Richmond, 

Virginia, numbered 67, and standing in the name of said 
102. James B. Green, trustee, and also the sum of $4,921.92 in 

sash, it is, this 25rd day of May, A. D. 1588, on the motion 
of complainants, by their counsel, hereby ordered that the said 
sum of $4,921.92 in cash be invested forthwith by the clerk of this 
court in notes secured upon real estate in this District, and that the 
interest accruing upon said bond No. 67 of the city of Richmond, 
Virginia, until the further order of this court be paid the said Susan 
W. Edwards and Alice Tyler, complainants herein, or to their duly 
authorized attorney, and not to the said James b. Green. 


W. S. COX, J. 
Order. Filed July 5, 1888. 
In the Supreme Court of the District of Columbia. 
(Filed July 5,1888. R. J. Meigs, clerk.) 
Susan W. Epwarps et al. 
vs. Equity, 7907. 
CHAPMAN MAUPIN. 


It appearing to the court from the petition of Susan W. Edwards 
and Alice Tyler, this day filed, that, notwithstanding the order of 
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this court of March 23d, 1885, directing James b. Green, trustee, to 
pay into the registry of this court all money, bonds, and securities 
in his hands belonging to the trust then held by bim for petition- 
ers under the decree of this court in this cause, and in disregard 
of the further order of this court of May 23d, 1858, directing the 
interest upon bond No. 67 of the city of Richmond, Virginia (com- 
prising a part of the said trust fund), to be paid to the said Susan 
W. Edwards and Alice Tyler or to their duly authorized attorney, 
and not to said James B. Green, a copy of which order of May 26d, 
1888, together with a power of attorney to Wyndham Meredith, 
Esq., to collect the said interest upon bond No. 67 (and te him only), 
was duly lodged with the auditor of the city of Richmond, Vir- 
ginia, the said James B. Green has himself collected the 
103 interest upon said bond and paid the same over not to the 
said Susan W. Edwards and Alice Tyler, but to brokers of 
the city of Richmond, Va., from whom he had previously borrowed 
the amount thereof, upon consideration thereof it is, this 5th day 
' of July, 1888, adjudged, ordered, and decreed that the said James 
B. Green, trustee as aforesaid, forthwith pay into the registry of 
this court the whole of the interest upon said bond No. 67 accrued 
and payable on July 2d, 1888. 
W. S. COX, J. 


Motion of J. B. Green to Rescind, &c. 
In the Supreme Court of the District of Columbia. 


Susan W. Epwarps et al. 
vs. Equity, No. 7907. 
CHAPMAN MAUPIN. 


And now comes the respondent, James B. Green, trustee, and 
moves the court to rescind the order passed in this cause on the 5th 
day of July, 1888, directing the said James B. Green, trustee, to pay 
into the registry of the court the interest on bond No. 67 of the city 
of Richmond, Virginia, for that the said order was improvidently 
granted, without due notice to the respondent and upon the false 
ard erroneous representations of the petitioners, as more fully and at 
large will appear by the affidavit, which is filed herewith and 
marked Exhibit “ A” and prayed be taken as part hereof. 

LINDEN KENT, 
Attorney for James B. Green, Trustee, Respondent. 


Exurpir “ A.” 


Affidavit of James B. Green, Trustee. 


Susan W. Epwarps ¢ al. 
vs. Equity, No. 7907. 
CHAPMAN MAUPIN. 


James B. Green, being first duly sworn, says that the re- 
104 —citals in the decretal order entered in this cause July 5, 1888, 
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are erroneous; that he had not seen and did not know of the 
order of 23d May, 1888, directing him to pay the interest on bond 
67 of the city of Richmond to Susan W. Edwards and Alice Tyler 
or their duly authorized attorney prior to his coilection of the in- 
terest on said bond; that said order was in derogation of all the 
rights of him, the said James b. Green, and was beyond the juris- 
diction of the supreme court of the District of Columbia; that ae 
interest on the said bond of the city of Richmond, No. 67, wa 
drawn by this afiant and deposited in a bank of the city of Rich. 
mond, Va., for the purpose of answering costs that might accrue in 
this cause for the pending proceeding. The petitioners are life 
tenants, and it does not occur to the affiant that the corpus of the 
trust estate should be charged with the costs of this suit; and, fur- 
ther, this affiant, in absence of notice of the said order of May 23, 
1888, was the only person whom the authorities of Richmond, Va., 
could recognize as entitled to draw the interest on said bond No. 67; 
and, further, that this afliant intended and has always intended to 
benefit the estate in his hands, and that his conduct could not by 
any possibility be construed into a defiance of the order of this 
honorable court. 

And, further, this affiant says that the suggestion that the draw- 
ing of said interest on said bond was for the payment of his per- 
sonal obligations is erroneous and false, and he further says that the 
order of March 23d, 1888, to bring into court the estate of every kind 
and description pertaining to the trast was consented to by his then 
attorney without any authority and against the specifie instructions 
of this affiant, and, having been passed, this affiant thought it best 
to comply therewith. 

Given under my hand this 50th day of July, 1888. 

JAMES B. GRE EEN, Trustee, &e. 


City oF WASHINGTON, 70 wit: 

Personally appeared before _ a notary public of the said city, 
in the District of Columbia, James B. Green, and made oath that 
the above affidavit is true. 

Given under my hand aid notarial seal this 30th day of July, 
1888. 

JOHN E. BEALL, 
Notary Public. 


105 Petition of A. M. Kenaday for Dismissal of Appeal, Xe. Filed 
Nov. Od, 1SSS. 


In the Supreme Court-of the District of Columbia, in General Term. 
Oetober Terfn, 1888. 


Susan W. Epwarops ef a. 
vs. - Equity, No. 7907. Cal’r No. —. 
CHAPMAN MAUPIN. 


The petition of Alexander M. Kenaday humbly shows unto your 


honors— 
§— 1256 
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That he is the purchaser of the part of lot 2, in square 487, in 
these proceedings mentioned, having purchased the same for the 
sum of eleven thousand dollars cash from James Lb. Green, the 
trustee appointed in this cause by the decree of this honorable court, 
passed on the 20th day of March, 1882. 

That your petitioner dealt in entire good faith with the 

106 said trustee, who had filed the original bill in this cause, and 

was the solicitor of record for the complainants, and that he 

had no knowledge, notice, or intimation that the said trustee or his 

conduct was in any way objectionable to the complainants, and 

your petitioner paid to the said trustee the sum of eleven thousand 

dollars in cash for the property aforesaid, and the sale to your peti- 

tioner was finally ratified and confirmed by the decree of this honor- 
able court, at special term, passed on the 7th day of March, 1858. 

Thereafter, on the 17th day of March, 1588, your petitioner was 
served with a rule, issued on the petition of complainants, to show 
cause why the order ratifying and confirming said sale to your 
petitioner should not be vacated and set aside as having been im- 
providently passed,and the sale so ratified vacated and set aside, 
and why the trustee should not be removed. 

Your petitioner attended to the said proceeding sufficiently to 
learn that the prayers of the petition were denied by this honorable 
court, at special term, on the 17th day of May, 1588, and that the 

ratification of the sale remained in full force and vigor, and, 
107 as matter of faci, your petitioner was under the impression 
that all question- affecting him or his rights was at an end, 
and he did not know, as matter of fact, that the validity of the 
ale to your petitioner would be in anywise questioned in this hon- 
orable court in general term, but believed, as matter of fact, that 
complainants were wholly concerned in the removal of the trustee 
and the control of the $11,000 paid by your petitioner in good faith 
to said trustee, and it was not until the decision of this case on Mon- 
day last, the 19th of November, that your petitioner learned that 
the validity of the sale to him was supposed to be in question. 
Your petitioner thereupon, being greatly alarmed at the possible 
legal consequences of his misapprehension of the scope and nature 
of complainants’ contentions on appeal, forthwith consulted counsel, 
and he is now advised that the order of the court at special term, 
ratifying and confirming the sale to him, passed on March 7th, 
1588, stands unreversed, that there has been no appeal from said 
order, and that the same remains in full force and vigor; that com- 
plainants’ appeal, as to that part taken from the refusal of the court 
below to reopen the order passed on March 7th, 1884, is wholly 
108 inoperative, the said refusal having been made in the discre- 
tion of the justice holding the special term, and not being a 
final decree or order from which an appeal can be taken, the Su- 
preme Court of the United States having more than once decided in 
District of Columbia cases that an appeal will not lie from the 
refusal of a court to reopen a former decree. 

Your petitioner further shows that the only appeal taken by com- 

plainants was that allowed in open court on the passing of the order 
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‘denying the pravers of the petition and contained in said order, and 
in the brief ef counsel for appellants before this honorable court it 
is stated, on page 8, that “the prayers of the petition were overruled 
by the court, and from the order overruling the same the petitioners 
appealed to this court.” 

Your petitioner fears that his own conduct may have left upon 
the minds of the court the impression that the setting aside of the 
sale was a matter of indifference to him, and that he might be will- 
ing to consent to such proceedings in special term as would undo 
what has been done: but such is not the case, your petitioner having 

erred through misapprehension and ignorance in not sooner 
109 making known his true position to the court: and, as your 

petitioner is now advised that his position in law with refer- 
ence to this sale is exactly what he believed it to be in fact, he can- 
not doubt that this honorable court will so frame any deeree to be 
entered in this cause as to protect the rights of your petitioner. 

Wherefore and by reason of the premises your petitioner prays 
your honorable court to provide in its decree herein for the dis- 
missal of the complainants’ appeal as to that part taken from the 
refusal of the court below to set aside and vacate the order of March 
7th, 1888, finally ratifying and confirming the sale to your peti- 
tioner, for want of jurisdiction, the said refusal having been made 
in the discretion of the court below and not being a final decree or 
order from which a decree ean be taken. 

And your petitioner will ever pray, &e., Ke. : 

ALEXANDER M. KENADAY. 

CALDERON CARLISLE, 


Solicitor for Petitioner NKenaday. 


[ have read the foregoing petition by me subscribed and know 
the contents thereof, and the matters therein stated of my 
110 own knowledge are true, and the matters stated on informa- 


tion and belief I believe to be true. 
ALEXANDER M. KENADAY. 


Subseribed and sworn to before me this 25d day of November, A. 
1. 1888. 
OSCAR LUCKETT, 
SEAL. | Notary Public. 


11] Notice of Filing of Petition of A. M. Kenaday, &e., and Service 
Accepted by Compl'ts’ Solicilor. Kkiled Nov. 26, 1888. 
In the Supreme Court of the District of Columbia. In General 
Term. 
Susan W. Epwarops ef a/. 
Ns. -In Equity. No. 7907. 
CHAPMAN MAUPIN. 
To Henry W. Garnett and Leigh Robinson, solicitors for complain- 
ants and appellants: 
Please take notiee that I have this day filed the petition of Alex- 


60 A. M. KENADAY VS. 8S. W. EDWARDS ET AL. AND 


ander M. Kenaday, a copy of which is herewith —, and that the 
same will be brought to the attention of the court on Monday next, 
the 26th dav of November, 1888, at ten o’clock a. m., or as soon 
thereafter as counsel can be heard, and before the entering of any 
decree herein. 
CALDERON CARLISLE, 
Solicitor for Petitioner Nenaday. 
Nov. 23d, 1888. 


Service of copy of above notice and petition mentioned in same 
acknowledged this 23d day of November, A. D. 1888. 
HENRY WISE GARNETT, 
Sol’r for Compl’ts and Appellants. 


112 Decree, Gen. Term. Passed Dec. 4, 1888. 


In the Supreme Court of the District of Columbia, Holding a Gen- 
eral Term. 


Susan W. Epwarps ef al. 
Us. In Equity. 7907. 
CHAPMAN Mauptn, Trustee 


This cause coming on to be heard on appeal from the special 
term and having been fully argued by counsel, it is, this 4th day of 
December, A. D. cighteen hundred and eighty-eight (1888), by the 
court adjudged, ordered, and decreed that the order of the equity 
eourt of May second, 2d, A. D. eighteen hundred and eighty-eight 
(1888), overruling the prayers of the petition be,and thesameis hereby, 
reversed ; that the order of said equity court of Mareh seventh, 7th, 
A. D. eighteen hundred and eighty-eight (1888), passed by said 
equity court, on the report of the trustee, James B. Green, confirm- 
ing the sale reported by him, be, and the same hereby is, set aside 
and for nothing held and the said sale vacated, and that the said 
James B. Green be, and he hereby is, removed from his office of 
trustee and demied commissions as trustee, and be decreed, and 
hereby is decreed, to pay the costs of this appeal, to be taxed by the 

clerk; and, further, that he pay into the registry of this court 
118. in full the sum received by him as the price of the property 
referred to in his report of March seventh, 7th, A. D. eighteen 
hundred and eighty-eight (1888S), the sale of which is hereby va- 
eated, and any and all other money, stock, certificates of deposit, and 
evidences of tndebtedness received or held by him as trustee under 
his appointment in this cause, and this cause is hereby remanded to 
the court in special term to ascertain the amount to be paid in by 
said Green and to appoint a trustee in his place; and it is further 
ordered that the petition for modification of the foregoing decree by 
Alexander M. Kkenaday be dismissed with costs. : 
kK. F. BINGHAM, 
Chief Justice. 


From so much of said decree as sets aside the sale and vaeates the 
order of March 7th, 18558, the purchaser, Alexander M. Kenaday, by 
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his counsel, Calderon Carlisle, prays in open court an appeal to the 
Supreme Court of the United States, which is accordingly allowed, to 
operate as a supersedeas, upon the filing of a bond with good and suf- 
ficient sureties, to be approved by the court, in the sum of $5,000, 
conditioned according to law. 

Kk. F. BINGHAM, 


Chief Justice. 


114. Order Granting Appeal to Sup. C't U.S. and Fixing Amount of 
Bond. Filed Jan. 18, 1889. 


In the Supreme Court of the District of Columbia. 


S. W. EpwaARps ef al. ) 
US. >In Equity. 7907. 
JHAPMAN MAUPIN. ( 


Now comes James 5. Green, trustee, by his attorney, C. G. Lee, 
and in open court prayers an appeal to the Supreme Court of the 
United States from the decree of this court entered December 4th, 
1888, which is accordingly allowed, to operate as a supersedeas, upon 
filing of a bond, with good and sufficient sureties, to be approved by 
the court, in the sum of five thousand dollars, conditioned according 
to law. 

i. F. BINGHAM, 
Chief Justice. 


115 Kiled Dee. 13, 1888S. 


In the Supreme Court of the District of Columbia, the 12th day of 
December, 15888. 


Susan W. Epwarps and ALIcE TYLER ) 
Us. »No. 7907, Equity. 
CHAPMAN MavupIn, Trustee. f 


Know all men by these presents that we, Alexander M. Kenaday, 
William H. Clagett, and Arthur St. C. Denver, all of the District of 
Columbia, are bound unto the above-named Susan W. Edwards and 
Alice Tyler in the sum of five thousand (5,000) dollars, to be paid to 
the suid Susan W. Edwards and Alice Tyler, their executors or ad- 
ministrators; to which payment, well and truly to be made, we bind 
ourselves and each of us, jointly and severally, and our and each of 
our heirs, executors, and administrators, firmly by these presents. 

Sealed with our seals and dated this 12th day of December, 188s. 

Whereas the above-tamed Alexander M. Kenaday has prosecuted 
an appeal to the Supreme Court of the United States to reverse so 
much of the decree rendered in the above suit by the said supreme 
court of the District of Columbia on December 4, 1588, as sets aside 
the sale and vacates the order of March 7, 1588: 

Now, therefore, the condition of this obligation is thatif the above- 
named Alexander M. Kenaday shall prosecute bis said appeal to 
effect and answer all damages and costs if he shall fail to make good 
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his plea, then this obligation shall be void ; otherwise the same shall 
be and remain in full force and virtue. 
ALEX. M. KENADAY. — 
WILLIAM H. CLAGETT. SEA i: 
ARTHUR ST. C. DENVER. [stav. 


Sea'ed and delivered in presence of 
MAMIE Du HAMEL CLAGETT, 
ADELE CLAGETT. = 


116 Filed Jan. 25, 1889. 


In the Supreme Court of the District of Columbia, the 18th day of 
January, 1889. 


Susan W. Epwarps ef a’. \ 
vs. No. 7907. In Error. , 
CHAPMAN Mauptn, Trustee. j 


Know all men by these presents that we, James Bb. Green and 
Mareen I». Humes, are bound unto the above-named Susan W. Ed- 
wards and Alice Tyler in the sum of five thousand dollars, to be 
paid to the said Susan W. Edwards and Alice Tyler, their executors 
or administrators; to which payment, well and truly to be made, 
we bind ourselyes and each of us, jointly and severally, and our « 
and each of our heirs, executors, and administrators, firmly by these 
presents. 

Sealed with our seals and dated this 18th day of January, 1889. 

Whereas the above-named James b. Green has prosecuted an ap- 
peal to the Supreme Court of the United States to reverse the decree 
rendered in the above suit by the said supreme court of the District 
of Columbia: 

Now, therefore, the condition of this obligation is that if the 
above-named James B. Green shall prosecute his said appeal to 
effect and answer all damages and costs if he shall fail to make 
good his plea, then this obligation shall be void; otherwise the same 
shall be and remain in full force and virtue. 

JAMES B. GREEN. oe 
MAREEN D. HUMES, [P44 


Sealed and delivered in presence of— 
. A. THURMAN, 
. H. McGUIRE, 
Witnesses as to Jus. B. Green. 
C. G. LEE, 
RUTLEDGE WILLSON, 
As to M. D. Humes. 
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Endorsed on cover: Dist. of Columbia supreme court. No. 1236. 
Alexander M. Kenaday, appellant, vs. Susan W. Edwards and Alice 
Tyler; and, No. 1237, James b. Green, trustee, appellant, vs. Susan 
W. Edwards and Alice Tyler. Filed September 23, 1889. 


Supreme Court of the United States. 


OCTOBER TERM, 1889. 


No. 1257. 


JAMES B. GREEN, Trustee, Apre.Lant, 
US, 


SUSAN W. EDWARDS anp ALICE TYLER, Appetriees. 


MOTION TO DISMISS AND TO AFPIRM. 


And now come the appellees and, by their solicitors, move 
the Court to dismiss the appeal in this cause for the reason 
that there is not involved in this cause the sum of five thou- 
sand dollars, or any amount of property necessary to give 
this Court jurisdiction. 

And also with said motion move the Court to affirm th. 
decree below. 

LeiGan Ropinson, 
Hénry Wise GARNETT, 
Solicitors for Appellees. 


FRIEF IN SUPPORT OF MOTIONS. 
The only interest of the appellant in this cause is to retain 


his position as trustee, and to receive as such the commissions 
on the saie of eleven thousand dollars’ worth of property. 


2 


On the 29th of March, 1882, the appellant was, by the 
decree of the supreme court of the District of Columbia, 
holding a special term in equity, in a proceeding instituted 
by the appellees, substituted as trustee under a will, in which 
trust the appellees were beneficiaries. 


On March 7, 1888, the trustee filed a report to the supreme 
court of the District of Columbia, holding a special term In 
equity, of the sale of the property; which court on the same 
day passed an order confirming said sale. 


On the 17th day of Merch, 1888, the beneficiaries under 
said will filed their petition in the said equity court, stating, 
among other things, that said trustee had no power to make 
said sale; that it had been made without their knowledge 
and against their wishes, and praying to have said sale set 
aside and said trustee romoved. 


On the same day (March 17,1SS8) the said equity court 
issued a rule on the appellant, Green, trustee, and Kenaday, 
the purchaser, to show cause why the order confirming the 
sale should not beset aside as improvidently passed and the 
said sale vacated and set aside, and also why said Green 
should not be removed from the office of trustee. 


On March 23, 1858, the said court passed an order requir- 
ing the trustee, Green, to pay into court all the fund received 
by him from the sale of the lot. 


Under this order Green, trustee, paid into court $4,921.92 
in cash anda Richmond, Va., city bond for $5,000.00, which 
bond being above par, the sum paid into court amounted to 
over $10,000.00. 


The rule was duly served on the appellant, Green, and said 
Kenaday. 


3 
On March 29, 1888, the appellant, Green, trustee, filed in 
said court an answer to said rule stating, among other things, 
that he had power to make said sale; that it was made in 
good faith, for full value, and was properly confirmed, and 
that he has faithfully performed his duties as trustee, but 
would retire from the trusteeship if paid for his services. 


On May 2, 1888, the equity court passed an order over- 
ruling the prayer of the petition of the beneficiaries under 
the will. From this order the beneficiaries, who are the ap- 
pellees in this cause, appealed to the supreme court of the 
District of Columbia, holding a general term. 


On December 4, 1888, the general term passed a decree 
which reversed the order of March 7, 1888, of the equity 
court, which set aside the sale made by Green, trustee, re- 
moved him from his office of trustee, and ordered him to pay 
into court the full amount received by him from the sale of 
the property. 

See Record, p, 60. 


From this decree the appellant,Green, trustee, appealed to 
this Court. 


[t is clear that the only interest he has is the commissions 
on the price of the purchase-money, whieh are not of sufli- 
cient amount to give jurisdiction to this Court. 

Leicgu Ropinson, 
Henry Wise GARNETT, 
Solicitors for Appellees. 


SUPREME COURT OF UNITED STATES. 


Sectober Term, 1SeS°S. 


No. 1236. 
ALEXANDER M. KENADAY, Appellant 
vs. 
SUSAN W. EDWARDS and ALICE TYLER, 
Appellees. 


Brief and Argument for Appellant. 


GEORGE F. APPLEBY, 
CALDERON CARLISLE, 


Counsel. 


R. O. Polkinhorn, Printer. 
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4 ° , Cy 
Supreme Eauit of the, United dtates. 


October Term, 15S8q. 


Appellants, 


os. 


ALEXANDER M. KENADAY. | 
| 
| No. 1236. 


SUSAN W. EDWARDS anp 
ALICE TYLER. 


Appellees. 


Appellant’s Brief. 


Statement. 


This appellant, A. M. Kenaday, was the innocent 
purchaser for full value, boxe fide paid, of certain 
property in the city of Washington of which the ven- 
dor was one James B. Green, trustee under the will 
of Mary E. Macpherson, deceased, of Baltimore, Md. 
On the petition of two certain ces/uis que trustent 
under the said will—filed to have vacated, not the 
sale but an order of Judge Cox, holding Special Term, 
approving the sale, and to have the trustee removed 
for exercising his power of sale under the said will 
without their directions, the Special Term passed an 


9 


oo 


order denying the prayers of the petition, whereupon 
they appealed from said order letting the order ap- 
proving the sale stand unappealed, and obtained from 
the General Term a decree purporting to vacate the 
sale without the purchaser having been cited to show 
‘ause before the court in General Term, and withont 
attempting in any wise to secure to the purchaser a 
repayment of the purchase-money. From this de- 
cree the purchaser brings this appeal. The petition 
of the said cestuis que trustent, who are the appel- 
lees here, does not: pray any process against this 
appellant and does nor even mention his name. 

It appears that the testratrix, Mary EK. Macpher- 
son, devised the property in dispute to trustees in fee 
simple upon certain trusts, among others to manage 
and contro: the same and to take the rents, profits and 
income thence arising, and to pay one-half of the net 
amount received from such rents, profits and income 
to her daughter, Susan W. Edwards, for and during 
her natural life, * * * * (Printed Rec., p. 4). 
(one of the appellees) and as to the remaining moiety 
of the net rents, profits and income arising from the 
said real estate devised to her trustees, to pay the same 
to the sole and separate use of her great-granddaugh- 
ter, Alice Tyler, for and during her natural life, * * * 
(Ree., p. 5) (the other of the appelles.) On looking 
at the will to ascertain who are the trustees indica- 
ted to hold the estate we find that it is to be held by 
Chapman Maupin and Robert W. Maupin, of the 
State of Virginia, and the survivor of them and by 
such person OY persons as may be appointed to exe- 
cute fhe trusts declared by this her will, by the last 
will and testament of such survivor, or by other in. 
strumeni of writing (the Printed Record, p. 4 says 


instrument or writing), executed for that purpose 
by such survivor. 

It is clear from this that any assignee of the sur. 
vivor of the two trustees named appointed to execute 
the trusts of the will, is a devisee under her will of 
the estate to execute the trusts of the will as by her 
declared, that is to say. is a trustee under her will to 
manage and control the property devised, to take the 
rents and has and ought to have all the powers inei- 
dent to the execution of the trust. 

On looking further at the will, we find in the 9th 
paragraph (Ree., p. 6) that the testatrix devises and 
bequeaths all her other property to Chapman Maupin 
and Robert W. Maupin, aad the survivor of them, 
and such person or persons as may be appointed to 
execute the trusts of this her will, by the last will 
and testament of such survivor or by other instrument 
of writing executed for that purpose by such svreévor, 
-—to all snch—in TRUST to hold the same for the pur 
poses and trusts declared in prior clauses of her will 
(as above stated,) and she, by her will, confers upon 
the said trustees of her will, 7. e., upon the persons 
to whom she has devised her property in trust, full 
power and authority to sell or, to use her own langu- 
age, which is stronger, ‘* | do hereby confer upon my 
‘said trustees full power and authority, at Ais or 
‘‘ their discretion, from time to time to sell by public 
‘‘or private sale, and to convey to the purchaser or 
‘*purehasers all or avy part of thelrus! property in 
“thiswill devised and bequeathed tomy said trustees, 
‘fand to receive, grant, acquittance for and reinvest 
‘*the proceeds of such sales; and I do expressly re. 
‘* lieve purchasers of such property from the obliga- 
“tion to see to the application of the purchase 
** money.”’ 
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Now, in this case, it appears that the testatrix, 
Mary E. Macpherson, died in 1873, and that her 
said will was admitted to probate in Baltimore, Md. 
(Printed Rec., p. 2): that Chapmen Maupin and 
Robert W. Maupin accepted the trusts (Printed Rec., 
p. 9): that Robert W. Maupin died in October, 1876, 
leaving the said Chapman Maupin sole surviving 
trustee ( Printed Ree., pp. 2 and 9; that by a deed 
dated February 27th, 1888, duly exeeuted and re- 
corded, Chapman Maupin granted and assigned, as 
surviving trustee, all his right title and estate in and 
to all the property, real and personal devised and 
bequeathed to him by the last will and testament of 
Mary E. Macpherson, deceased, to James Bb. Green, 
of Richmond, Virginia, in trust for the uses and pur- 
poses set out in said will, and coupled with all the 
powers. thereby conferred on the trustees ( Printed 
Rec., p. 42), and that James B. Green, as trustee, sold 
the real estate in Washington—-being part of lot 2, in 
square 487 (Printed Rec., p. 58)—to Alexander M. 
Kenaday,theappeiiant, for the price of eleven thousand 
dollars; that the said Green, trustee, received the 
same in cash in March, 1888, and although not re- 
quired by the will under which he was acting as 
trustee, nor by any decree of court, to report the sale 
so made to the court or to any cestuis que trust, re- 
ported the same to the court in equity, stating, in his 
report, that, while believing that his powers under the 
last will and testament of Mary E. Maepherson, de- 
ceased, are sufficient to enable him to execute a valid 
deed to the purchaser, he was not willing to take such 
action without the approval of the court (Printed Ree. 
p- 20), and he obtained the court's approval by its 
order onthe 7th dayof March, 1888, ratifying and econ- 
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firming the said sale ( See Printed Ree., p. 21). The 
record does not give the deed made to the purchaser, 
but as the trustee wanted the court’s approval in 
order to make the deed, and as a purchaser does not 
ordinarily pay his purchase money in full without 
obtaining a deed, and as the trustee being blind is 
shown to have called to his assistance a friend to 
count the money and toexamine the papers prepared 
by the Columbia Title Company for him, the trustee, 
to execute (Printed Ree., p. 35), and as the Columbia 
Title Company had given the purchaser an abstract 
and certificate of title, to the effect that the title was 
vested in James b. Green, trustee, and that the said 
Green had power tosell the same ( Printed Ree. p. 33), 
forwhichabstract the purchaser had paid, if is reason- 
able to assume, in absence of the fact appearing on 
the record, that upon the ratification of the sale by 
the court and the receipt in full of the purchase 
money, the trustee duly conveyed the property to 
the purchaser. Were it a sale under the decree of 
the court, as the general term erroneously supposed, 
no such deed from the trustee was necessary to vest 
the title in the purchaser, because, by the act of Con 
gress passed in 1867, and incorporated into the Re. 
vised Statutes relating to the District of Columbia, 
$ 793, the decree of the special term confirming the 
sale, vested the title in the purchaser without any 
conveyance by the trustee making the sale. 

It may be interesting to this court to know that the 
trustee, James B. Green, was substituted by Chapman 
Maupin in his place and stead, asa trustee under the 
will of Mary Ke. Maepherson, because the cesli/s jive 
trustent, the appellees here, desired the said Green 
to be trustee. They filed, more than six years before 
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thesaletothisappellant,a billofcomplaintinthecourt 
below to have Green so substituted as trustee (Ree. p. 
2). This ¢# personam suit in equity is called by Chap- 
man Maupin ‘‘a friendlyand consent suit” ( Printed 
Rec. p. 42), andadecree signed by Chief Justice Cartter 
was therein passed on March 29th, 1882, substituting 
the said Green as trustee; but this decree omitted to 
direct the retiring trustee to convey the real estate 
in dispute to the said James B. Green. In the ab- 
sence of any statute giving the court authority to 
decree a divestiture of title in an én personam suit, 
the said decree attempted to divest the fee simple 
estate from Chapman Maupin, and to vest it in the 
said Green. In respect thereof the said decree, or 
rather that part of the decree, being a nullity, the 
estate and title to the real estate still remained in 
Chapman Maupin until the execution of his deed to 
Green in February, 1888 (supra). Had the decree 
directed a conveyance from the retiring trustee to 
the substituted trustee, the decree itself would stand 
as a conveyance (Md. Act of 1785, Ch. LN XII, Sect. 
XIII), and in that event the retiring trustee might 
not have had in February, 1888, any title or estate 
to convey, any deed by the trustee, after such a di- 
rection in the decree to convey, being only in con- 
formity therewith and for the sake of form. 

It becomes important, however, to notice this de- 
cree of 1882, because (1) it recognizes the right of the 
substituted trustee to sell under the power given by 
the will by providing that the said Green shall file 
‘‘hefore any sale of the said real estate under the 
powers contained in the said will, a bond inthe sum 
of eight thousand dollars with a surety or sureties 
to be approved by this court, for the faithful per- 
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formance of his duty in connection with the said 
sale;’’ (2) it was satisfactory to the present appellees, 
who never appealed therefrom, who never asked its 
modification inany wise, and who haveintheir present 
petition (Printed Rec. p. 28) adopted it as having been 
duly made, and have requested that it be taken asa 
part of their petition; and (3) it is based on the con- 
sent of Chapman Maupin in his answer contained, 
and might from that fact derive some efficacy, that 
is to say, as Chapman Maupin, survivor of Robert, 
was willing to appoint in his place as trustee, any one 
desired by the cestuis que trustent, and as they desired 
Green (Rec. p. 10), and as he, Chapman, in his said 
answer, consented to the passage of a decree as 
prayed in the bill of complaint, the answer might be 
taken to be an instrument of writing made by Chap- 
man Maupin, surviving trustee, for the appointment 
of his suecessor as by the will of Mary E. Macpherson 
provided. Jnstrumenta, says Lord Coke, embrace 
‘‘writings without seale, as court rolles, accounts 
and the like.’’ Co. Litt, 288 a. This support 
of the decree, as signed, does not, however, give 
it any efficacy to pass the title or estate, although it 
does confirm, so far as all the parties to the suit, in- 
cluding, of course, the ces/vis gue trustent, by whom 
the suit was bronght—are concerned, the right of 
James B. Green as trustee to sell the real estate in 


dispute, under the power contained in the will if 


or when vested with the title and estate. When, at 
a subsequent date, Chapman Maupin, as surviving 
trustee, by an instrument of writing to execute the 
trusts of his testatrix’s will, under his hand and 
seal, conveyed the title and estate in the premises to 
James Bb. Green, although in aid of the decree, the 
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succeeding trustee, James B. Green, obtained the 
title and estate, not under the decree, but ‘ustanter 
as a devisee under the will (Games vs. Stiles, 14 Pet., 
326: LHunrick vs. Neeley, 10. Wall, 365. Bartons’ 
Maxims of Conveyancing, ‘p. 323, Chap Title), and 
having as such devisee in trust, the requisite title 
and estate, must execute the trusts under the pow- 
ers in the will contained, and this the said decree 
sanctions, only requiring that the trustee, Green, 
before exercising the power of sale under the will, 
should file a bond in the sum of 88,000, with surety or 
sureties approved by the court. The trustee, Green, 
filed such bond (Printed Ree., p. 28, Petition of 
Kdwards et al.) This exaction of security by the 
court as a condition precedent to a sale by Green, 
trustee, under the powers contained in the will, 
is not militant against any of the provisions of 
the will, but is protective thereof, inasmuch as the 
testatrix in 10 paragraph of her will, makes a 
request that the joint trustees and executors, 
Chapman Maupin and Robert E. Maupin, be not 
required to give security either as executors or 
trustees, necessarily excluding from her request any 
other of her trustees, such as the survivor of those 
two or any assign, of such survivor, because the 
Maryland law governing her domicile, required such 
a condition precedent ina sale of real estate by a 
trustee. The suit in which the decree was made, 
was brought for the said cestuis que trustent by 
the said Green (then residing in Baltimore, Printed 
Ree. p. 10), as their lawyer and solicitor of record. 

Thus far we have brought to this Court's attention 
only the decree of March, 1882, passed in that suit 
and adopted by the petitioners, as being made part 
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of their petition, but upon looking at their said pe- 
tition (printed Ree., p. 28) it will be seen that they 
incorporate therewith and make part thereof the 
whole record of the suit aforesaid, and upon an in- 
spection of the record as printed from page 1 to page 
21 partly inclusive, we find nothing therein which 
could put a purchaser on inguiry touching any clash- 
ing between the trustee and the appellees or any mis- 
understanding or disagreement. Nothing whatever 
manifesting any hostility to their chosen trustee by 
the cestuis que trustent, is shown by the record of that 
suit, although, after filing the billof complaint therein 
‘¢for the object and purpose of substituting a trus- 
tee in the place and stead of the defendant Chapman 
Maupin,’’ as they aver in their petition (printed Ree., 
p. 28), they knew as early as 1884, if not earlier, as 
appears by the letters of the trustee, filed as exhibits 
with their present petition and made part thereof, 
that their trustee so chosen by them and *‘ after due 
proceedings” ‘*substituted in the place and stead of 
said Maupin as ‘trustee under the will of the said 
Mary EK. Macpherson,” having ‘*duly qualified as 
trustee, giving bond in the sum of eight thousand 
dollars and entered upon his duties as trustee, taking 
charge of the real estate mentioned in said will,’ (as 
in their petition averred), was attempting to sell the 
real estate in the Distriet of Columbia, at private 
sale, under the power to sell given by the will and 
sanctioned by the decree, and that he felt it to be his 
duty to sell the property, whether they wished it sold 
or not, if he sheuld, by good fortune, get a certain 
price. 

[It would have been very easy for them, in order to 
show on the records their hostility to the trustee, his 
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alleged insolvency, their desire to have another trustee 
aj pointed in his stead to file a petition for the pur- 
pose of obtaining a larger bond than 88,000, or, as 
by their present petition, of havinga new trustee ap- 
pointed if their petition in that suit for that purpose 
be now proper. They could have filed a new suit for 
the appointment of another trustee, just as they had 
filed the aforesaid suit, a practice with which they 
were familiar. They took no step whatever to prevent 
a purchaser, innocent in the premises, from being 
lured into the making of a bid and the parting with 
money upon the acceptance of his bid. 

It was certainly crass negligence onthe part of the 
cestuis que trustent to take no such step if they 
thought after the receipt of the said letters from 
their trustee, that they had any voice in the matter 
of a sale under the will or that the trustee was obli- 
gated to follow their instructions. Their supineness 
in this matter, is inexplicable. if the so-called 
friendly suit against Manpin was considered by them 
as ended forall purposes, there was no impediment 
to the bringing of a new suit. They may have con- 
sidered it as so ended beeause there was a final de- 
eree and because it exacted of the substituted trustee 
no bond for the rents, the trustee for them being ae- 
countable to the Baltimore court’s jurisdiction; but 
this fact did not prevent the institution of a new suit 
for a new trustee, and if it were so ended then the 
trustee, Green, under the 49th Rule of practice in 
Equity of this court, (35 Rule below) having the pow- 
ers and trusts which the ces/vis gue frusten?t thought 
he hadand which he claimed to have by.virtue of 
the decree and the will, represented them in this 
real estate to the same extent as an executor or ad- 
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ministrator, in matters of personal estate, represent 
the persons beneficially interested, and it is not nee 
essary to make the persons beneticially interested, 
parties to any suit, concerning real estate—i. e. 
Green, trustee, could have brought suit against this 
appellant to enforce the full payment of the pur- 
chuse-money and it would be no defense to say that 
the cestuis ite frusten? were not parties to the suit, 
or that they objected to the sale, and, conversely, the 
said Green, if made defendant in a suit by the pur- 
chaser to convey the property to the purchaser, could 
not defend on the ground that the ces/uis que trust- 
ent were not parties, for he fully represented them. 
E contrario, if the said suit were not so ended, and 
if the trustee were obliged by the decree to report 
the sale to the court, as he did, he was the solicitor of 
record for these very appellees, and as such could 
exercise the right of a solicitor to consent in the first 
instance to a final decree of the ratification of a sale. 
2H. and G., 357. 

Viewed in either light the aforementioned supine- 
ness cannot be explained away, and if a wrong were 
done by the trustee in making the sale, we sub- 
mit that the purchaser should not suffer by reason 
of the dereliction of a ces/ui gue trust, intless the 
price paid were so indadequate as to amount toa 
collusion by the purchaser with the trustee in the 
perpetration of a frand on the estate. 

In their petition the ces/uis que frustent merely 
allege that the price paid by the appellant was ‘*much 
below its true value?’ and do not accompany their 
petition with any aflidavits, certificates or estimates 
of value. It is difficult to see how two women living 


in Baltimore could swear to a price being below the 
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true value of property in the District of Columbia, 
unless they had been made acquainted with its value 
by thereceipt of bonw fide offers above the price offered, 
and about the same time or unless they had heard 
of recent sales in the same block for a higher price. 
If their knowledge had been based on such facts, it is 
reasonable to assume that the petition would have 
set them out. If their knowledge of a hearsay kind 
be based on the affidavits of others, such affidavits 
ought to have been filed with their petition, and not 
afterwards except with the leave of the court for that 
purpose first had and obtained. With the trustee’s 
response or return to the rule to show cause, are ex- 
hibited certain affidavits. It appears that the as- 
sessment is $4,251, and that of this assessment 81,400 
is for improvements leaving 82,851 for the ground. 
That the improvements are fast falling into decay: 
that the house is of wood, has no cellar and no mod- 
ern improvements, and that the value of the property 
is in the lot and of the lot in its location (Printed 
Rec., p. 33); that there is no rear exit; that it was 
offered for sale by public anction by Thos. E. Wag- 
gamaii about two years before; that the highest bid 
was about $7,000 as recollected by the tenant, that 
it was not sold (Printed Ree., p. 33.) 

It must be remembered that any value which the 
lot may have received from the proximity of the new 
Pension Building had been acquired three years be- 
fore the sale to the appellant,—the said Pension 
Building having been completed nearly three years 
before. Tyler, a real estate broker, having an office 
directly opposite, regards the price paid, $11,000, as 
the full value of the property, and says, in his affi- 
davit, ‘that the owner was exceptionally fortunate 
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to find a purchaser to give that amount for it. 
(Printed Ree., p. 34.) Thomas E. Waggaman, also 
gives an affidavit that the price paid was fair. (Printed 
Rec., p. 38.) The tenant, and the members of the firm of 
H. Gray & Co., all swear to the same effect as to the 
value of the property, and the purchaser states, in 
his affidavit, that the price was about 81,000 more 
than any other person would have given for the prop- 
erty at the time, and after explaining why it was 
$1,000 more, he says: * [ invested my money in this 
property on the presumption that it was a fair and 
honest transaction, approved by the court in due 
form ; and after having paid forand received an ab- 
stract and certificate of title to said property as vest- 
ing in James B. Green, trustee, with power in him 
to sell the same, as appears in said abstract and opin- 
ion of the Columbia Title Insuranee Company.”’ 

All these affidavits accompany the return. After 
this return of the trustee, certain affidavits in the 
interest of the ces/iis que frustent were filed pell- 
mell, without leave of the court, as to the beliered 
value, and as to the prospective or, rather, prophetic 
value. These affidavits, thus irregularly filed, do not 
show that afliants have sold any property in the im- 
mediate vicinity or that they have known of such 
sales. One of theseafliantssays: ‘** Had I control of 
said property, I believe [ could make it bring more 
than that amount (85.00 per sq. foot) at this time, 
and, furthermore, I believe, having had said ——ap 
praised by other real estate brokers, that it would 
bring 85.00 per foot at forced sale.” (Printed Ree., 
p. 46.) This affiant wants control of the property to 
such an extent that he went about among other real 
estate men and had the property appraised, and 
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that from what he thus learned he believes this and 
that, and this affiant is a real estate broker himself. 

setter than all these irregularly filed affidavits, is 
that one of A. 'T. Britton (printed Ree., p. 49), a coun- 
sellor at law, at the Pacific Building, 622 F st., of 
which he is one of the owners, and who is also inter- 
ested in the new office building, the ‘* Atlantie,’’ on 
I’ street, above 9th, and who ought to Know some- 
thing of the value of land on F st., and who swears 
that he does know something of that valne for office 
purposes: that he knows the lot of land in dispute 
511k st.. and ‘that he regards its value from its situa- 
ation, as chiefly for that of an office building; that 
the lot itse'f is, however, too small to be used for that 
purpose: that he thinks nearly $4.00 a foot is a hand. 
some price for that lot, and all it is worth; that he 
twice declined to purchase that lot when offered to 
him at a less price. 

The affidavit of Ballinger shows that the other part 
of same lot, being 2 feet wider, was offered for sale 
from November Ist, 1885, for about a year continu 
ously, for the price of $10,000, (Printed Ree., p. 34.) 

The lot in controversy ‘*is twenty-eight feet front 
by a depth of 101.9% ft., and the price at which it was 
sold is its full value, very nearly four dollars a foot. 
The property has no alley in the rear and no means 
of reaching the lot at all except from its front.” 
(Printed Ree., p. 35.) 

As the assessed valuation of the lot itself, for 
the year 1888 (print. Ree.,'p. 38), is 82,851, the im- 
provements being virtually worthless, as there is no 
rear exit ; It seems that the price paid, being nearly 
four times greater than the assessment, must have 
been its full value as stated in the beginning, and 
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could not have been much below its true value as 
averred by the petitioner. 

This was the state of the record when Judge Cox, 
on the 2d day of May, 1888, signed the order (Pr. 
Rec., p. 49), which recites that upon the cause com- 
ing on to be heard on the petition of the cestuis 
que trustenf and on the answer of the trustee, and 
after full argument, the court denied the prayer of 
the petition to have the order confirming the sale 
set aside. This appellant did not make any response 
to the rule to show canse otherwise than to file 
his affidavit (cited supra), as will be shown by the 
record, and Judge Cox, by his order in the prem- 
ises, evidently did not deem any action on the part 
of the purchaser as necessary. The appellees, in 
a motion to dismiss, filed by their counsel in this 
court, represent this appellant as making a return 
by filing his own and other affidavits, but the re- 
cord shows that this is not the case. From this 
order of Judge Cox, the ces/uis gue lrustent, who had 
no right whatever to the property, and whose income 
would be much enhanced by the investment of the 
purchase money, took an appeat tothe general term, 
but gave no notice thereof to the purchaser, and 
pending this appeal, created the purchase money as 
theirs by getting If paid into court holding Pecial 
term, and invested and vetting orders of the court in 
special term to pay them the interest (Pr. Ree., pp. 
51-55). Certainly sueh conduet touching the pro- 
ceeds of sale, would ordinarily work a confirmation 
of the sale, and would estop any person claiming to 
own the property from asserting any title against a 
puichaser (4 Gill., 124). The same estopple ought 
to apply to a sale under a will whieh provides that 
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the purchaser should not see to the application 
of liis purchase money, and a fortiori in case of a 
judicial sale, as the general term deemed the sale 


in controversy, where the purchaser is never 


affected by the disposition of the purchase money, 
however unwise or illegal (Awolf ef al. vs. Slearus 
et al., 91 U. S. 8S. C., p. 641). The fact that the 
special term, at the instance of ces/uis gue frustent, 
dealt with the proceeds of sale as their own, seems to 
have been ignored by the General Term, for by its de- 
cree passed December 4th, 1888 (Pr. Ree., p. 60) the 
trustee is ordered to pay into the Registry of the 
eourt, in full, the sum received by him as the price 
of the property. This may have been on the ground 
that the record, on which they were to act in the ap- 
peal, excluded anything subsequent to the appeal, 
but the petition of cestuis que trustent to the General 
Term to have the trustee removed (filed Oct. 9th, 
I888, Rec... p. 51) gave notice to the General Term 
that some such orders had been passed, which resulted 
in a waiver of their appeal, sofaras the sale was con- 
eerned, and even the cesluis que Crustent in this peti- 
tion to the General Term, pray relief solely against 
the trustee, asking for his removal, and further, that 
he be denied commissions on the sale and that he 


pay certain moneys into court to reimburse the peti-— 


tioners if it be, as they seemed to fear it would be, 
inexpedient to set aside the sale. 

Notwithstanding all this, the General Term, with. 
out bearing the purchaser (and if instead of being 
the ease of a purchaser vested with the title, it had 
been the case of a bidder at a judicial sale with the 
bid accepted, the bidder would have had a right to 
be heard), without issuing a rule upon him to be 


heard, without any process whatsoever upon him by 
the cestuis que trustent, by its decree of Dec. 4th, 
1888, attempted to vacate the sale, by so decreeing 
on an appeal wholly inoperative as appellant claims, 
and toreverse the order of confirmation of March 7th, 
1888, although no appeal from that order was ever 
taken. This appellant hearing of the decision of 
General Term, filed his petition on November 26th, 
1888, before the decree as framed was signed, and 
gave notice thereof to counsel of the present appel- 
lees (pp. 57to 60.) By this petition the attention 
of the General Term was calied to the fact that no 
appeal had been taken from the order of Mareh 7th, 
1888, and that the appeal from the order of May 2d, 
as to that part refusing to reopen the order passed 
on March 7th, was wholly inoperative because the 
same was within the discretion of the court holding 
special term, thus showing to the court in general 
term that there was nothing before it regarding the 
sale or the order approving the same upon which a 
decree could be based by that court. The General 
Term, on the theory that the sale was a judicial sale, 
and that the purchaser was subject to its jurisdic- 
tion and had been served with rule in special term, 
refused to modify the proposed decree except to add 
that the petition of this appellant be dismissed with 
costs, and therenpon from so much of the decree as 
set aside the sale and vacated the order of Mareh 7th, 
1888, confirming the sale, the purchaser appealed to 
this court. 
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Reply to Motion to Dismiss. 


The appellees have filed a motion to dismiss the 
appeal of Kenaday on the single ground that the mat- 
ter in dispute is not of the value of 85,000 exclusive 
of interest and costs. But from the foregoing state- 
ment it is confidently submitted that the matter in 
dispute is the land purchased by appellant for which 
he has-paid eleven thousand collars, which the ap- 
pellees assert is much below the real value. Even 
if the decree below made provision for the repay- 
ment of this purchase money to the ay pellant it 
would be idle to argue that the court below could 
finally annul a sale of property worth eleven thou- 
sand dollars, and that this court could have no juris- 
diction to review said decree, because the validity of 
the sale and the rights of the purchaser thereunder 
are the very matters in dispute, and the value of the 
sale is fixed by its proceeds, while the value of the 
purchaser's rights to the property, for which he is 
seeking protection, is the value of this property itself 
admittedly more than twice the jurisdictional 
amount 


Assignment of Errors. 


The decree of ih+ court below was erroneous be- 


cause: 


ry’ ° ‘ . . e . 
(1.) The court in general term had no jurisdiction 
to set aside the sale made to appellant, Kenaday; 
(2.) The court in general term had no jurisdiction 
to vacate the order of the special term of March 7, 
Iss5, confirming this sale to appellant, Kenaday: 
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(3.) The court *n general term had no jurisdiction 
to reverse in /o/o the order of the special term passed 
on May, 2, 1888, even if it had jurisdiction to re- 
verse so much of said order as denied the prayer of 
appellees’ petition for the removal of the trustee; 

(4.) The court in special term not being the ven- 
dor of the property, the appellees, who were only 
cestuis que trustent of the rents, had no right—es- 
pecially by a summary proceeding, to have annulled 
a sale by their trustee to an innocent purchaser for 
full value bona fide paid. 


Points and Authorities. 


It will be seen by reference to the organic act of 
the court below, 3d March, 1863, and sections 770, 
772, and 800 of the Revised Statutes relating to the 
District of Columbia, that the general term can not 
exercise any jurisdiction in equity unless (1) a snit 
or proceeding or motion be ordered by the court 
holding the special term to be heard at a general 
term in the first instance, or (2) a motion be filed in 
a suit that by the rules of the general term, is desig- 
nated an enumerated motion, or (3) an appeal by 
a party aggrieved be taken from anorder, judgment, 
or decree made or pronounced at any special term, 
provided the said order, judgment, or decree involve 
the merits of the action or proceedings.  <As the 
enumerated motions designated by the general term, 
apply only to common law proceeding (Rule 99, 8. 
C.. D. C.; Mackey’s Practice and Procedure, Su- 
preme Court, Distriet of Columbia. pp. 234, 235; 
Doddrige vs. Gaines, 1 Maecad., pp, 348, 344), and as 
the petition of the present appellees was not or. 
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dered to be heard at a general term in the first in- 
stance, it is clear that the general term had no jur- 
isdiction in the premises, unless the same were 
appellate and the decree of the general term assailed 
here, purports to be in the exercise of such appellate 
jurisdiction. 

The organic act of the court below was drafted, it is 
said, by Senator Harris of New York—a lawyer and 
judge of that State (1 MacArthur, p. 343), where law 
and equity are blended, and derives its provisions 
from the New York Code (Vet. FR. R. Co. vs. Moore, 
121 U. S., p. 570); but the court in general term, by 
confining enumerated motions to common law cases, 
shows that so far as its rules were concerned, its prac- 
tice in equity should be governed, it being a United 
States Court where equity must be distinct from law 
(11 How., 674; Fenn vs. Holme, 21 How., 481) by the 
rules of practice in equity prescribed by this court. 

The Revised Statutes, D. C., § 800, provide that 
non-enumerated mu tions in all suits, and proceedings 
at law and én equity, shall first be heard and deter- 
mined at special terms. It has been held that what 
are noi designated as enumerated motions, are non- 
enumerated motions, and that enumerated motions 
are such as must involve the merits of the snit (1 
MacArthur, 344), and this court, in Jef. R. R. Co. 
vs. Moore, 121 U.S., p. 566, says: ‘Even in cases 
‘‘ of motions not involving the merits, such as non- 
‘¢enumerated motions, which, by § 800, it is said, 
‘* ‘shall first be heard and determined at special 
‘‘ terms; it is also provided by the same section that 
‘¢ the justice holding such special terms may, in his 
‘¢ discretion, order any such motions or suit to be 
‘* heard in the first instance at a general term.”’ 
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It follows from this that, as the general term con 
fined enumerated motions to common law cases, all 
motions inequity are non-enumerated, and cannot be 
said to involve the merits, although they may, to use 
the. language of the N. Y. Code as amended and in 
force in 1863, when the organic act was passed, ‘‘allect 
a substantial right,’’—such as motions for injune- 
tions, dissolutions of injunctions, receivers, and the 
like; but the special term has a discretion in such 
cases, either to hear and determine said motions, or 
order the same to be heard in the first instance at a 

general term. 

It is thus that the general term harmonizes the 
practice in equity under the organic act with the 
practice prescribed by this court under the Act of 
Congress of 1842, and that a motion to reopen a de- 
cree confirming a sale cannot be heard at general 
term after the same has been heard and determined 
by the special term. 


The court in general term, however, bottomed its 
decree on the so-called appeal from the refusal of the 
special term to disturb the order of confirmation of 
sale. We have seen that appeals are given in eqnity 
causes from orders or decrees involving the merits. 
This appellate jurisdiction is very much narrower 
than was that of the general term of New York in 
1863, for by the New York code then in force and 
as amended in 1849, 1851, 1852 and 1862—an appeal 
to general term from special term was given in five 
classes of orders, to-wit: 
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‘© 1. When the order grants or refuses, continues 
** or modifies a provisional remedy; 

‘2. When it grants or refuses, a new trial, or 
. 
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when it sustains or overrules a demurrer; 

‘*3. When it involves the merits of the action or 
some part thereof or affects a substantial right; 
‘“4. When the order in effect determines the 
action and prevents a judgment from which an 
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appeal may be taken; 
‘5. When the order is made upon a summary 
application in an action after judgment and 


+ 
La 


ow 
¢ 


affects a substantial right.” 

Our organic act gives no appeal from an order in 
an action after judgment (or, as we not having here 
a civil action making no distinction between law and 
equity, may add—in a suit after decree) upon a 
summary application when the order affects a sub- 
stantial right—and gives no appeal from an order 
affecting a substantial right, and no appeal from 
such orders having been since given by Congress 
after a lapse of nearly 27 years, it is fair to assume 
that no such appeal was intended to be given; that 
it way not a casus omissus as to any of the classes 
of orders mentioned in the New York code. 

This court, in Florey vs. Me Donald, 109 U.S., pp. 
156 and 157, says, in speaking of the equity appeals 
in Supreme Court District of Columbia, as follows: 

‘We do not perceive that there is anything 
‘* peenliar in these appeals from the special to the 
‘* general term to take them out of the operation of 
‘*the general principles and rules which govern 
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appeals from one court to another.” 
In the present case it cannot be said that the ap- 
pellees were deprived of any title to the land, be- 
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cause they never had it and never could have it by 
the will, the testatrix providing trustees for a sue- 
ceeding generation, nor were they deprived of any 
right whatever, for the will allowed the conversion 
oi realty into personalty, and certainly made it 
proper where a house was falling into decay, and 
the trustee had no funds wherewith to repair or build 
anew, and the fact that their income is increased, 
shows it was proper. 

[t is difficult to see how any substantial right 
of theirs was affected by the order, even if an 
appeal from an order affecting such rights had 
been given by Congress. The court below’ in- 
timated that it was the tendency of the cour/s of 
to-day to give the right of review by appellate tribu- 
nals wherever the substantial rights of the parties 
are involved. It might be the tendency of the /egis- 
latures of the States, but hardly of courts, and until 
Congress does give such revisory power to the gen- 
eral term as the State of New York gave it, we think 
the general term of the court below, in its tendency 
to usurp the jurisdiction, will be checked by this 
court. 


It may not be amiss to know what the New York 
courts had decided even under their code, tonching 
appeals to general term from like orders in similar 
cases prior to 1863, when Congress passed the organic 
act. 

See Ajngsland vs. Bartlet, 8 Abb. Pr. R., 42; 

lhid., 28 Barb., 480; 

Young vs. Bloomer, 22 Wow., P. R., 383; 

Buffalo Saciug § Bank vs. Newton, 23 N. } 
160. 
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In Atingsland vs. Bartlett, which was the case of 
2 judicial sale, the grounds of motion were inade- 
quacy of price, and the fact that a judgment creditor, 
who intended to bid upon the property to protect 
himself, was misled by the plaintiff as to sale, and 
thus prevented from attending; and the court held 
that the order denying the motion to open the sale 
was within the discretion of the court and not ap- 
pealable, and ‘* this disecretion”’ said the court, ‘‘is 
‘* regulated as in every case where the court is called 
‘* to exercise it, by this consideration, whether from 
‘* the collateral facts, the conduct of the parties and, 
‘* perhaps, the amount for which the property was 
‘sold, it would be expedient in justice to all con- 
‘cerned including the purchaser, to order a resale. 
‘*This excludes the idea of any right on the sub- 
‘ject. There can be no right where no legal mis- 
‘* take has been committed by those who have con- 
‘¢dneted the proceedings. There may be hardship, 
‘* but it is entire! y for the consideration of the judge 
‘* who heard the application.” 

The italies are the court’s, and itshows how careful 
it was of a purchaser’s rights which were entirely 
ignored by the court below in general term. In 9th 
Paige, 261, in a case properly before the court, it 
being a judicial sale where the purchase-money had 
not been paid and the master’s deed had not been 
given, and the parties were injured by the fact that 
the sale had been made of several houses in New 
York City as a whole for 821,000 instead of in par- 
cels, it appearing that if sold in parcels $10,000 more 
would have been given, Chancellor Walworth, said: 
‘*The parties injured thereby are entitled to relief, 
‘**by a resale or otherwise, so far as relief can be 
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‘* given without doing positive injustice to bona fide 
** purchasers of the premises at the sale.’’ 

In Young vs. Bloomer, supra, it was held, that an 
order denying a motion to set aside a sale on the 
ground of grossly inadequate price and not for any 
irregularity, is not appealable to the general term. 

These cases have been followed by others since 
1863. It was held in Schaller vs. Gardiner, 47 N. 
Y., 406, that an order denying a motion to set aside 
a judgment in a case where the court below had juris- 
diction is not appealable; the appellant has not an 
absolute legal right to set aside or vacate the judg- 
ment on motion. See, also, /vo/e vs. Lolhrop, 41 
N. Y., 358, and cases cited. 

These cases clearly show that in 18683 an order of 
special term opening or refusing to open a decree of 
sale, was not appealable to general term under a 
code of law which gave appeals to parties aggrieved 
by orders affecting substantial rights, as well as or- 
ders involving merits. A /or/iori, would not such an 
appeal lie from special term to general term under 
an act of Congress giving the general term jurisdic- 
tion in only one of the classes of orders applicable in 
New York. 

The present petition is not based on inadequacy of 
price, or gross inadequacy of price, but on fraud al- 
leged of trustee with which the purchaser, if it were 
true, was not implicated. It does not ask for a vaca- 
tion of the sale but of the order contirming the sale— 
so that, if the present appellees desired the sale to 
stand, the purchaser was to be held. Their petition 
was not apt to convince the special term of their 
frankness, because they wished it to appear to the 
court that the trustee was an abseconder with the 
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money, and had to be traced to Baltimore, when his 
return shows that he called on them in Baltimore and 
told them of the sale, and wrote a letter to one 
Raleigh, son-in-law of one of the appellees, who 
wanted the trusteeship, informing him of the con- 
firmation of the sale and the payment of the money; 
which letter was duly mailed and received and con- 
tents made known to these appellees on March 8th, 
188s. It seems that Raleigh had produced the dis- 
content (printed Rec., p. 41). Whatever the differ- 
ences between the trustee and his ces/uis que trustent, 
it is apparent that the purchaser was perfectly inno- 
cent in the premises, and that the petition did not 
venture on any allegation fracing fraud to him. The 
allegation of fraud in the petition—if pertinent— 
ras to the relief asked against the trustee, his re- 
moval from the trust, and not to the relief asked for 
the setting aside of the order of March 7th, 1888. 
Hence, so far as the purchaser is concerned, the 
petition must be considered as a request to the court 
to set aside the sale, because they did not know that 
the trustee was offering the property for sale and be- 
cause the price obtained was much below its true 
value. I[f asimilar request in acaseof judicial sale 
be to the favor of the court and be within the dis- 
cretion of the court to grant or deny, as held in the 
New York cases cited supra, it is certainly not a 
matter of right to have set aside a sale, made under 
a power in a wiil, sanctioned by a decree, and rati- 
fied by the court when title has been vested in an 
innocent purchaser. Ina judicial sale the trustee 
conveys only the interests of the parties to the suit, 
and they have a voice in the disposal of those inter. 
ests where the court is vendor, but no legal right to 
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have the sale set aside on a motion or petition to re- 
open the biddings. Ina sale by the trustee in the 
premises under the will, the title of the testatrix 
was conveyed and the court was not the vendor. 
The decisions of the General Term itself were in 
accord with the above cases in New York. Boucher 
vs. Boucher, 3 MacdA., 455; Phillips vs. Negley, 2d 
Mackey, 236, which case though overruled by this 
court (see in/ra.), was overruled on other grounds. 
We are not obliged, however, to look to New York 
to know what motions in equity are within the dis- 
cretion of that court to grant or deny. This court 
tells us in District of Columbia cases that the denial 
of a motion or petition to re-open a decree is not 
appealable. 
Brockett et als. vs. Brockett, 2 How. 240; 
Wylie vs. Cox 14 How., 2. 


And in Brockett vs. Brocket!, before any appeal was 
taken from the decree sought to be re-opened, and 
rendered, on May 10th, 1843, a petition was filed as 
in this case, to open the decree and the court below 
took cognizance of the petition and referred the mat- 
ter to a master to report on the matter stated in the 
petition. His report was filed on the %th of June 
following, and the court then refused to open the 
decree, and from this refusal as well as from the de- 
cree of May 10th, the defendants took an appeal, and 
gave bond with sufficient security to operate as a 
supersedeas. This bond was given within ten days 
of the refusal of the motion but was more than a 
month after the original decree. And this court 
Judge Srory delivering its opinion, held, to use the 
language of Ch. Justice Tanry, in Wylie vs. Cor, 
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‘that the appeal was well taken, not because an ap- 
‘‘peal will lie from the refusal of a motion to open the 
‘decree and grant a reopening, but because the court A 
“regarded the original decree as suspended by the ac- 
‘tion of the court on the motion, and that it was not 
‘effectual and final until the motion was overruled.”’ 
This decision shows that the cesfuis que trustent 
who knew of the decreesonght to be opened the day 
after its rendition, and who had twenty days, exclu- 
sive of Sundays, within which to appeal therefrom 
(rule of court below) chose to file, within ten days 
and during the same term, a petition to open the de- 
cree, and whenthe prayers of this petition were denied 
on May 2d following, they still, had according to the 
above decisions, the twenty days to appeal from the 
decree of confirmation, but did not do so, appealing 
only from the refusal. That they should have done 
so is evident from these cases, and this court in Sage 
vs. Railroad Co., 96 U.S.. p. 714, says: “In relief 
against the sale, :esort can alone be had to an appeal 
from the decree of confirmation,’’ meaning, of course, 
relief against the sale in an appellate tribunal. 
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The cestuis que trustent not having taken an ap- 
peal from the order of confirmation and the so-called 
appeal from the order refusing to set aside the order 
of confirmation, not being operative, it is clear that 
the General Term had no appellate jurisdiction in 
the premises, and its decree against the sale to this 
appellant is Coram won judice, and this court has the 
authority to set aside the said decree. 


Phillips vs. Negley \N7 U.S., p. 671. 
Blossom vs. ??. R. Co., 1 Wall., 655. 
Hiovey vs. McDonald, 109 U. 8., 155. 
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The said decree was very harsh as to this purchaser: 
not only utterly ignoring his rights, as aforesaid, but 
visiting upon him punishment; taking away his prop- 
erty which he had purchased, and making no provi- 
sion for the repayment of the purchase money, with 
interest and expenses. 

The character of the sale herein, and the relation 
of the court to that sale, have been already pointed 
out in the statement. It is confidently submitted 
that there isin this case no judicial sale. It has 
been further shown that, whatever the character of 
the court’s order of confirmation or approval of the 
trustee’s action on March 7th, 1888, no appeal was 
taken from that order, and it is earnestly insisted 
that from the refusal of the court in special term to 
set aside that order no appeal lay to the general 
term. 

But even if these contentions, which would con- 
clude the matter, are not correct, the decree of the 
general term setting aside the sale to the appellant, 
is undoubtedly a final decree as to him, and the juris- 
diction of this court in such a case has been main- 
tained in the case of Blossom vs. The Railroad, 1 
Wall., 655, affirmed in and distinguished from the 
case of Butterfield vs. Usher, 91 U. 3S., 248, which 
this court refused to entertain on appeal from an 
order passed therein, where the court below had juris- 
diction, where the sale set aside was a judicial sale, 
and where the decree appealed from directed a re- 
sale and the return of the purchase money with in- 
terest to the original purchaser. 
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We have in the statement treated the title as be- 
ing in Chapman Maupin until his deed of February, 
1888. It may be said that Chapman Maupin wished 
to resign the trust only with leave of the court, and 
that the will permitted him to appoint his successor 
without such leave; but the bill of complaint to have 
a new trustee substituted averred that he had not 
rendered an account, and, naturally, an honest trus- 
tee wishes his accounts to be passed before retiring 
from histrusteeship. Chapman Maupin tendered him- 
self willing and ready to account to the court below 
in the very answer in which he consented to a decree 
for a trustee to succeed him, and such decree was 
passed by the court after the accounting was made, 
and allowed him to withdraw his vouchers. 

That the appointment of a new trustee is not com- 
plete until the property is vested in him, see Perry 
on Trusts, Vol. 1, § 284. There being no decree to 
convey, the title remained in Maupin until his con- 
veyance. (Miller vs. Sherry, 2 Wall., pp. 248 and 
249, and cases cited im arguendo, p. 241.) 


In Glenn vs. Busey, MacArthur and Mackey, p. 
454, a case not involving title to real estate in the 
District of Columbia, it was held that a trustee ap- 
pointed by a Virginia court to succeed a trustee who 
had not conveyed to him, could sue here as to per- 
sonalty, but this right was given to that trustee by 
the Virginia statute law (Ibid., p. 462), thus bring- 
ing it within the exception noticed by Mr. Justice 
Swayne in JWiller vs. Sher7y, supra, p. 249. 


The purchaser’s conduct, as disclosed by this rec- 
ord, seems to entitle him to the most favorable con- 
sideration of this court. 


31 


Ass we have seen there was nothing in the record 
of the suit at the time of his purchase to put him on 
enquiry as tothe relations of the trustee, Green, with 
his cestuis que trustent. At the outset he was forti- 
fied by an abstract of title furnished by the Colum- 
bia Title Company, one of the two leading authori- 
ties on titles in this District. When the trustee 
sought from the Chancellor, in a suit where he had 
filed his bond, an approval of his action, although 
he believed his authority ample under the will, that 
approval was given by Justice Cox, one of the most 
learned and able equity lawyers this District has 
ever known, and when on the petition of the appel- 
lees, Justice Cox was asked to revoke his approval, 
he declined after full consideration to disturb the 
order. 


We submit that the decree of the general term + 
should be reversed. | 
GEORGE F. APPLEBY, 
CALDERON CARLISLE, 

For Appellant. 
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THE FACTS OF THE CASE, 


Mary E. McPherson by her last will and testa- 
ment devised the property in controversy to Chap- 
man Maupin and Robert W. Maupin, and the sur. 
vivors of them, with power in them or the survivor 
of them to substitute a trustee in place of them or 
him, with the same rights and duties upon the trusts 
therebefore declared, with full power and authority 
at his or their discretion, from time to time to sell 
by public or private sale, and to convey to the pur- 
chaser all or any part of the said trust property and 
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crusts referred to, were for the use of the appel- 


VP eric oreanet acguittance for. and reinvest 
meds Of sueh sales. ana relieving the pur- 


m the obligation to see to the ay plication 


can W. Edwards and Alice Tyler, during 
ves. and after the death of the said Susan W. 


vals, One molety for the ise of hey children. or 
lecendants. and if she died without deecend- 


» Alice Tyler, and as to the other moiety, after 
th of Alice T'vler, for the use of her deecend- 
hd if Alice died without decendants, then to 

| r mother, Mary M. Tyler during her 


life, and after her death. to be distributed to the 


next of 


kimof the said Aliee. other than her father. 
rusteesaceepted the trusts and performed them 


ior itl Vears when Robert W. Matipin died ind 
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an Mianpin, the surviving trustee, desiring to 


ved of the trust, this suit, a friendly pro- 
Was Insiituted fer that purpose. A decree 


sed substituting the said James B. Green as 


‘in his place, with all the power, rights, title 


ate Which was by the said will vested in the 


‘hapman Manpin and Robert W. Maupin. (See 
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sume Green accepted the trust, gave the re- 
bond, and assumed the duties of the trustee- 


fy the exercise of the large and full diseretion 
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bn him, he sold the bropertly To Vlexander M. 
lor the sum of STT.000.00, reported the sale 
finrt, Ala Thre Sule was eontirm: Le 


the life tenants, the appellees. heard of the 
ceedings they were peed | sideaiiailiaiail tion 


of the trustee and of the eourt. and filed their nertition 


praying th rt the cleeres eonirmiy r fhe ss Sir byes 

set aside, and further that the said James TD. ¢ T 

should be removed from the trusteeship : Ree., 28 
The cause being heard in special term upon the 


petition and answer of the said trustee the praver 
of said petition was denied. (See page fof Record.) 

An appeal was praved from this decree and al- 
lowed Npaot the condition that the appellees shonld 
execute and jile an appeal bond in the penalty of 
fifty dollars. which condition was never complied 
with, as appears from the Reeord. 

The court in general term heard this appeal, and 
reversed the decree of the special term, which con- 
firmed the sale to Nenaday—which was not appented 
from—and set the sale aside. And further entered 


a decree removing the trustee (see Record. page 60.) 


REPLY TO THE MOTION TO DISMIss. 


The deeree complained of direets the removal of 


appellant, the holder of the tithe and estate in prop 
erty worth at least eleven thousand dollars, which 
titleand estate itis lis right and his duty to defend, 
He stands for the ceslis guilestent, Whe are ot par- 
ties to these } ro ‘eCINUS, as well ns for lilmself, The 
law is well settled that a trustee may appeal when 
the property under his charge Is of sufficient amount, 
although he had no interest in the estate. 

In the case of WMePherson vs. Cor. the ill praved, 
first, that MeVPherson be discharged and removed 
from his trust, and, second, that he be com; elled to 
d. liver up a bond whieh he held. 
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These matters were as distinct as these in repect to 
which relief was prayed in this case. The commis- 
sions arising from the execution of the trust in that 
case would not have been of sufficient amount to give 
this court jurisdiction of the appeal—from so much 
of the decree as removed the trustee—yet this court 
took jurisdiction of the appeal from that part of the 
decree, and reversed the same 


94, U.8., 404. 
Canter vs. Cushing, 8 Cranch, 256. 
Alhkinson vs. McCormack, 82 Va., 791. 


ERROLS OF LAW IN THE SAID DECREE, 


(1) The sale was fairly, and according to the proofs 
wisely, made and the powers and discretion of the 
trustee being ample, the purchaser was entitled to 
his purchase. It was error in the court to decide 
the case upon its merits, upon the question as to re- 
moval of the trustee and divest him of his estate 
and title upon a mere interlocutory proceeding. The 
court in General Term if dissatisfied with the pro- 
ceedings appealed from should have sent the case 
back to the special term for the usnal proceedings as 
to upset bid, if this was a judicial sale. If it was 
not a judicial sale, the parties should have been left 
to take such proceedings as they might deem proper 
for the protection of their rights. 

2d. The case was in no condition upon the record 
for a decree removing the trustee. The grounds for 
his removal, as set forth in the petition, were denied 
by an answer fully responsive to the petition, and as 
the case was heard upon the petition and answer, by 
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the Special Term, no proof having been taken by the 
appellees to sustain their petition, the answer was a 
complete vindication of the trustee. 

3d. The petition of the appelles, was of a two fold 
nature—so far as it prayed for relief from the sale, 
it invoked the discretion of the court for setting aside 
a final decree theretofore rendered. In so far as it 
asked forthe removal of the trustee it prayed for in- 
dependent relief. Tothat extent it was not an appeal 
to the decision of the court, but a demand for judge- 
ment upon the merits. Upon this part of the case 
the cause was set down for hearing upon the merits 
on the petition and answer. 

4th. Was there any error in the decree of the 
Special Term upon this point ? 

The allegations in respect to that question, were 
two fold—first that the trustee exceeded his powers. 
Second. That he unfaithfully and fraudulently mis- 
used them. 

The first allegation involves a purely legal question, 
and can be disposed of only by reference to the will 
which conferred the powers and imposed the duties 
of the trusteeship. (See Will, page 6 of the record. 
Item 9.) 

Is it possible to conceive of a discretion more am- 
ple or complete? Conceding the lowest exercise of 
such powers, is there any limit to the discretion ex- 
cept that which is expressed in the confidence and 
authority of the testatrix ? 

Whether or not the exercise of such a power will 
be restained by the court, does not depend upon the 
wisdom of its exercise or upon the opinion of the 
court, that the court would not have so exercised. it, 
but simply upon the question of the fair and honest 


() 


exercise of the discretion with which the owner of 
of the property had clothed him. The law upon the 
pyint is so clearly laid down in See. 511 of Perry on 
Trusts, that a citation therefrom is all that is. re- 
quired. ‘If the trustees exercise their discretionary 
powers in good faith, and without fraud or collusion 
the court cannot review or control that discretion. 

And if the administration of the trust is thus 
rightfully brought within the jurisdiction of the court, 
the power may be required to be exercised under the 
eye of the court, though the exercise of it must still 
remain the discretion of the trustee, and not that of 
the court.’ 

1 Leading cases in Equity, Vol. 1, Ph. 1, p. 377 
(marginal); Reed vs. Pallerson, 44 N. J., 211; Per- 
ry on Trusts, sec 277. 

The decree appointing the appellant substituted 
trustee, vested in him, as far as the decree could, all 
the powers, duties, rights and obligations with which 
the will of Mary E. Macpherson had vested the origi- 
nal trustees and the survivor of them, but did not 
direct the retiring trustee to convey the property to 
the substituted trustee. The retiring trustee, as he 
was authorized to do by the will, by deed substituted 
the appellant trustee in his place, and thus the ap- 
pellant is in by direct chain of title from the testa- 
trix. (See Record, page 42.) 

All that the court undertook to do was to see that 
the trustee should be faitiiful in the exercise of his 
discretion. The discretion was derived from the will. 
not from the decree. 

Kven if it appeared that the price for which the 
property was sold was not its full value, and even if 
the court was of the opinion that it would become 
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more valuable inthe future, the court could not con- 
trol the discretion of the trustee. 

But inasmuch as the discretion of the trustee is 
sustained by the judgment of such men as Thomas E. 
Waggaman and A. T. Britton, it would require a 
very high order of proof to impeach it. 

Besides, it must be borne in mind that the trustee 
was acting not only for these life beneficiaries, but 
for the reversioners as well—whom he alone repre- 
sents in this controversy—the life-beneficiaries never 
having made them parties to the suit. These parties 
named as reversioners are living and sw/ juris, and 
are not complaining of the action of the trustee. It 
is his duty to look to their interests in the discharge 
of his trust, for he is (heir frustee. 

Secondly. As to the question of fact, the allega 
tion in the petition that the trustee has acted un- 
faithfully, the answer of the appellant is a full and 
responsive denial. Besides, the cause having been 
heard upon petition and answer, everything in the 
answer, Whether responsive or not, is to be taken as 
true, and there was, therefore, no ground for remov- 
ing the trustee because of unfaithfulness in the ex- 
ecution of the trust. 

That he has been greatly annoyed by the captious 
and querulous conduct of the appellees, there can be 


no doubt, and if, under these circumstance, he was 


sometimes betrayed into manifestations of impa- 
tience, it is not a matter of surprise. 
We respectfully submit that the decree of the 
General Term should be reversed. 
H. O. CLAUGHTON, 
CAZENOVE G. LEE, 
kor Appellant, 
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APPELLEES. 


Decided November 19th, 1888. 


The Chief Justice and Justices James and Merrick sitting. 
Mr. Justice James delivered the opinion of the court: 


This cause comes here on appeal from an order of the 
special term in equity refusing to set aside its former order 
confirming a sale made by one James b. Green as trustee. 
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The merits of the question involved will appear in the fol- 
lowing statement of facts: 

A certain M: ary Ek. Macpherson, of Baltimore, died in the 
vear 1875 leaving her last will and testament, by which, after 
making several unimportant bequests, she devised as follows: 
“Unto my nephews, Chapman Maupin and Robert W. Mau- 
pin, of the Siate of Virginia, in fee simple, my lot, with the 
house and other improvements thereon, on F street between 
Fifth and Sixth streets, * * * inthecity of Washington, 
to be held by them and the survivors of them and by such 
persou or persons as may be appointed to execute the trusts 
declared by this my last will, by the last will and testament 
of such survivor, or by other instrument of writing executed 
for that purpose by such survivor, but in trust nevertheless 
to manage and control the same and to take the rents, profits, 
and income thence arising and to pay the one-half of the net 
umount received * * * to my daughter, Susan W. Ed- 
wards, for and during her natural life.” 

After the death of the said daughter the trustees were to 
pay the said moiety of rents to the separate use of the grand- 
daughter of test atrix, Susan W. Edwards, and after the death 
of the latter were to distribute the whole of the said molety 
according to certain contingencies. 

As to the rem: lining moiety of rents the will directed that 
they should be paid to the sole and separate use of the grand- 
daughter, Alice Tyler; gave to Alice Tyler power to appoint 
said moiety, and then provided where it should go on cer- 
tain contingencies. It then provided as follows: 

“And I do hereby confer upon my said trustees full power 
and authority, at his or their discretion, from time to time 
to sell by public or private sale * * all or any part 
of the trust property in this will devised and bequeathed to 
my said trustees, and to receive, grant acquittances for, 
and reinvest the proceeds of such sales,” «e. 

It appears that one of the trustees, Robert W. Maupin, 
died in 1876, and the other, Chapman Maupin, expressed a 
desire to resign his functions, and that thereupon Susan W. 
Edwards, widow, and Alice Tyler, by her next friend, filed 
a petition in this court stating these facts, praying an ac- 
count by the surviving trustee, and the appointment of a 
new trustee. Chapman Maupin in his answer admitted 
these allegations, offered to account, and expressed his desire 
to resign lis trust. 
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On 29th March, 1882, the following decree was made: 
‘That the fee-simple estate in lands located in the city o! 
Washington, D. C., devised by the last will and testament 
of Mary IE. Maepherson, deceased, to Chapman Maupin and 
Robert W. Maupin, upon certain trusts declared in said will 
be, and the same is hereby, taken out of the said Chapman 
Maupin, the survivor of the said co-trustees, and vested in 
James Lb. Green, of the city of Baltimore, together with all 
the rights, powers, duties, and obligations incident thereto 
under the sail last will and testament; and it is further ad- 
judged, ordered, and decreed that all the trusts vested , 
the said will in the said co-trustees, and surviving to the 
said Chapman Maupin be, and they are hereby, abrogated 
and repealed as to him and conferred upon the said James 
Bb. Green, subject to the terms of the said last will and testa- 
ment, and that the retiring trustee pay over and deliver to 
his successor hereby appointed all money, books, papers, and 
other property be longing or relating to the said trust estate. 

“And itis further adjudge ‘d, ordered, and deereed that the 
said James Lb. Green, trustee, as herein provided, shall file 
with this court, before any sale of the said real estate under 
the powers contained in the said will, a bond in the sum a 
eight thousand dollars, with a surety or sureties to be 
proved by this court, for the faithful performance of Phare 
In connection with the said sale, and that he shall at al] 
times be subject to the control and order of this court in 
matters touching the trust. and that the costs of this pro- 
ceeding are payable out of the principal of the trust estate.” 

About eighteen months after his appointment a corre 
spondence began between the substituted trustee and the 
devisees of the rents, in which the trustee urged the propriety 
of selling the property chides rele sting the proceeds in loans, 
while the devisees oblected to the proposed transactions. — In 
November, ISS5. he submitted to them an offer of %5.500: 
in April, ISS4, he expressed surprise and annovance that 
they should disapprove of asale at S6500 and endeavored 
to convinee them that that was “a capital offer: in October, 
LSS6, he wrote several rr tters from los Angelos, California, 
whither he had removed fis residence, urging the accept 
ance of $8500. In‘this correspondence Mrs. Edwards had 
stated her opinion that the property was worth 312,000—an 
estimate which the trustee, judging from the more advan- 
tageous point of a very distant residence, characterized as 


fabulous. He expressed, at first, only solicitude that the 
devisees of the rents should, by means of a reinvestment at 6 
per cent., enjoy a larger income, and that the remaindermen 
should avoid loss by deterioration of the house; but when 
Mrs. Edwards, in answer to his arguments, intimated a 
wish that lie should relieve himself of the anxieties of the 
trust, he stated,in a letter dated 2d December, 1886,* frankly 
and calmly,” as he assures her, the terms on which he would 
retire. In order to do justice to this offer we give his own 
words : “ If the property be worth what you and your friends 
value it at (twelve thousand dollars), my commissions at 5 
per cent. on its sale will be six hundred dollars; but esti- 
mating on the sale I recently made at eighty-five hundred 
dollars as the true basis, four hundred and twenty-five dol- 
lars will be my compensation. Nearly two thousand in 
rent and collection from Chapman Maupin have passed 
through my hands since I took charge, and the commissions 
at 5 per cent. on this amount would be a hundred dollars. 
Add this to the four hundred and twenty-five dollars and 
you have the amount | am ealled upon to relinquish. If 
you send me a drait on New York for five hundred and 
twenty-tive dollars [ will petition the court to let me resign, 
release my securities, and appoint Mr. Hl. Hl. Raleigh my 
successor.” ‘The trustee’s arithmetic appears to be trust- 
worthy. In a previous letter to Mr. Raleigh, the gentleman 
just referred to, he had said: “As to the trusteeship, it has 
never been the source of any profit to me, but the property 
in my hands has been kept up and has inereased hand- 
somely in value (he forbears to add that this increase had 
enured to the benetit of the estate by the defeat of his propo- 
sitions to sell), and, to be frank with you, | would rather 
remain trustee until the closing up of the estate, when I will 
become entitled to commissions as compensation for my 
services. As a business man you will readily grasp this 
proposition.” In the light of what followed later we think 
it may, in the suggestive language of the trustee, be grasped. 

We note especially the fact that his solicitude for the res- 
cue of the estate from the dilapidation of a house of little 
value was coupled with another solicitude of a somewhat 
antagonistic aspect, and that he had indicated in his letter 
to one of the devisees of the small rents a readiness to aban- 
don the devisees to their own folly if they would pay him 
out of their poor rents the highest commissions to which he 


could be entitled by having rendered the most beneficial 
service. 

The next step appears in a report filed by the trustee in 
the special term in equity on the 7th of Mareh, 1SSS, in 
which he stated that on the 3Sist of January of the same 
vear he had, through the agency of J. TL. Gray & Co., sold 
the estate to one A. M. Kennedy for eleven thousand dol- 
lars eash, to be previa 1) ratification of the sale. Lh) this re- 
port he asked for ratification of the sale, while expressing the 
belief that he had ample power uncer the will independ- 
ently of the court. The sale was confirmed on the same 
day without notice to the devisees of the rents or to other 
parties interested in the estate. At the samme terin of the 
equity court Mrs. Susan Bo Edwards and Alice Tyler filed 
their petition praying that the order confirming the sale be 
set aside is Improvidently made: that Green be removed 
from his trust, and that some responsible person be substt- 
tuted. Qn this petition Green, the Lrustee, ania Kennedy, 
the purchaser, were ruled Lo show cause whiv the order of 
ratification should not be set aside. Ata later day of the 
sume term Green was ordered to pay into the registry of the 
court all the funds in his hand as trustee. The cause was 
heard upon the petition and the answer of Crreen, and Ol} 
May 2, ISSS, the praver of the petitioners was denied, It is 
from this order that the appeal is now taken. 

Green, In showing cause, states that the surviving testa- 
mentary trustee, baving power lO appoint ik Stlecessor with 
all his own powers, had, in fact, exercised that power by 
the deed which he executed to the substituted trustee after 
the decree appointing him. Ile claims, therefore, to have 
been invested with power Os Il. both by the decree of sub- 
stitution and by Maupin’s appointment. The effeet of both 
of these is consequently to be considered, 

We hold it to be clear, first, that the will itself did not 
give the power to sell and reinvest to any person besides the 
original trustees and the Person W hom the surviving trustee 
Was to apporne, Whether 
evel 1) the latter We beer | hot d le, I Is bhotierts tliat the 
will made no provision for vesting such power in the person 
whom a court of equity might appoint, in the exercise of its 
ordinary jurisdiction, to prevent the failure of a trust by fill- 
Ine a vacancy, A testator might direct that the same dis 
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by himself should belong to the trustee appointed by the 
court in ease of a vaeaney; but if he omits to do so a dis- 
eretionary power will be construed to be personal. It follows 
that this power of sale and reinvestment did not vest in the 
substituted trustee as an incident to the trust in which he 
was substituted. If it belonged anywhere it belonged to the 
court and was to be exercised under its control. It remains 
to be considered whether the decree in this case intended to 
vest its power in the substituted trustee, and that he should 
sel! and reinvest in the same manner as the original trustee. 
We think it is plain that it does not admit of any such con- 
struction. Whatever may be suggested by its language in 
divesting the title and powers of the surviving testamentary 
trustee and vesting them in Green, it is to be observed 
that the latter was distinctly made the court’s trustee, and 
that he was, by an express provision of the decree, to be at 
all times “subject to the control and order of this court in 
matters touching the trust.” It 1s impossible to state more 
plainly that he bad no discretionary power. If he was at 
all times to be subject to the order of the court he must be 
subject to its order as to making any sale and reinvestment, 
and when any sale should be made it must be a sale by order 
of the court. It may be added that even if the will had con- 
templated that a substituted trustee might exercise the dis- 
cretionary power to sell he could be required by the court, 
when once the cause came into its hands, to act under its 
control. 

The remaining proposition, namely, that the deed executed 
by Maupin to the substituted trustees was an appointment 
under the will and gave the same power of sale which he 
had possessed, hardly needs consideration. Maupin was 
himself a party to the petition asking for asubstitution. He 
was at once under the control of the court, and could do 
nothing to enlarge powers which the court chose to limit 
Moreover, every power which he himself had possessed under 
the will, including this very power of appointment, had 


been divested by the decree when he attempted to act. If 


he could no longer appoint, Green could not receive any 
power from him. | 

The validity of this sale, then, depends wholly upon the 
propriety of the ratification by the court and its refusal to 
set aside that order: and as to this, it is to be remembered 
that parties interested in the estate are absolutely entitled to 
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a hearing before their interests are disposed of by the court. 
In this case the sale was made and confirmed without notice 
to them and without giving themaday. Whether the price 
received was a fair price and whether it was desirable, in 
view of the rise in values of property in that vicinity, that 
a sale should never be made at all, are questions of doubt; 
but whether the trustee has acted properly seems to be a 
question of no doubt at all. We are of opinion, in view of 
all the circumstances, that this sale should not be confirmed, 
that the order refusing to set it aside must be reversed, that 
Green should be required to pay into the registry what he 
has retained as commissions, and that he should be relieved 
from his trust. | 


Nore.—aAfter the announcement of the foregoing decision 
Alexander Kennedy, purchaser at the trustee’s sale, filed a 
petition for rehearing. Upon this petition— 


Mr. Justice Merrick delivered the opinion of the court: 


We have had under consideration the petition of Alexan- 
der Kennedy, who was a purchaser of tie property in the 
case of Edwards vs. Maupin, in which the court announced 
an opinion on Monday last, deciding to set aside. the pro- 
ceedings of the court below ratifving the sale, and discharge 
the trustee for misconduct. ‘This petition now seeks to have 
that decree or proposed deeree modified so far as to suave the 
petitioner's alleged rights as purchaser of the property in 
question, and he bases his petition upon the suggestion that 
inasmuch as the order appealed from was an application for 
a rehearing of an order passed at the same term it was 
purely a discretionary order and therefore unappealable. 

There is a considerabie misapprehension as to the extent 
of the right of appeal from the speeral to the general term, 
and this grows out of ihe fact that the decisions of the Su- 
preme Court of the United States as to what is and what is 
not appealable from the circuit courts to the Supreme Court 
of the United States are relied upon as applicable to this 
court. 

But the rule which applies to this court in regard to ques- 
tions of appeal is entirely different from that applying to 
the Supreme Court and the circuit courts of the United 
States. When the question of the right of a party to an ap- 
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peal is raised here it is not sufficient that the appeal is from 
a discretionary order which would not be the subject of ap- 
peal from a circuit court to the Supreme Court of the United 
States. The word “discretion ” means in the chancery court 
avery different thing from a discretion exercised by the 
court in regard to those interlocutory orders which are nade 
in the progress of a cause, such as an order granting time, 
an order opening depositions and taking further depositions, 
an order setting down a cause for hearing or granting a con- 
tinuance, and things of that kind—all these are in the 
proper sense diseretionary ; but there are other orders which, 
though they may be classed as discretionary, are not for that 
reason unappealable if substantial rights have been involved. 
The tendency of the courts of to-day is to give the right 
of review by appellate tribunals whenever the substantial 
rights of the parties are involved. It is apparent that 
in this case the most substantial rights of the parties 
were involved. Here is an application at the same term 
at which an order is passed ratifying a sale, which, be- 
ing passed and not appealed from or corrected in any 
other mode, would definitively settle the rights of the parties 
and deprive the petitioners absolutely and forever of a title 
to real estate, by the conversion of the realty into a sum of 
money, Whether the full oran inadequate price for the value 
of the land need not be considered. 

In that state of case, according to chancery practice, there 
would be two things open for the party aggrieved :.To apply 
to vacate that order upon a motion in the nature of a motion 
for a rehearing, based either upon error appearing upon the 
face of Lhe proceedings, or upon some newly discovered, mat- 
ter for tle first time brought to the attention of the court. 
He would also have the right to ailow the term to pass and 
file a bill of review for the same reasons. The party in this 
case chose, and very properly chose, the simpler mode of 
applying to the court to vacate the order. The application 
was substantially based upon the ground of fraud, and for 
error apparent upon the face of the order, and also for newly 
discovered evidence which had not been previously brought 
to the attention of the court. The court refused to grant 
the motion andan appeal was taken. We entertained the 
appeal and announced on Monday last the conclusion to 
which we had arrived, and the extent of relief which we de- 
termined to grant. 
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The suggestion now is want of jurisdiction. 

We have considered the petition very carefully, and the 
court has not been persuaded to change its opinion in any 
respect, and the petition, therefore, will be dismissed. 

It may be added that there is no merit whatever in this 
application to the court at this late date and for the first 
time, because upon the face of the petition it appears that 
the petitioner was notified of the proceedings In special term 
and knew of the progress of the cause up to the time of the 
appeal ; but he took the position that he would not be pre- 
judiced ; that his rights would not be involved in the pro- 
ceedings. Every man, when he is notified of the facts, is 
charged with knowledge of the legal consequences of those : 
facts; and if the petitioner erred in his judgment as to what 
conclusions this court might arrive at upon consideration 
and argument as to the rights of the parties in this case be 
he cannot say that he has been taken by surprise or been 
aggrieved, for he has had his day not only in the special 
term, but also might have had his day upon final argument 
In this court. He is, therefore, without any claim whatever 
to have the matter considered. ‘This conclusion has been 


reached by us only after very careful deliberation. 
The petition is accordingly dismissed. 
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BRIEF IN BEHALF OF APPELLEES. 


The two appeals in the above-entitled cause are taken 
from the decree of the general term of the District of Colum- 
bia, removing James Lb. Green, trustee, respondent in the 
court below and appellant in this Court, from his office of 
trustee and setting aside the sale made by said James B. 
Green, trustee, to Alexander M. Kenaday, also appellant in 
this Court. (Ree., p. 60.) | 

The lot which the trustee Green undertook to sell had 
been devised by Mary E. Maepherson unto her two nephews, 
Chapman Maupin and Robert W. Maupin, to be held by 
tiem and the survivors of them and by such person or 
persons as inight be appointed by the last will and testa- 
ment of such survivor, or other instrument of writing exe- 
cuted by such survivor, in trust to take the rents, profits, 
and income thence arising,and to pay the one-half of the 
net amount received to Susan W. Edwards, the daughter of 
testatrix, for and during her natural life, and upon her 
death to the daughter of said Susan W. Edwards and grand- 
daughter of testatrix, and upon the death of said grand- 
daughter to pay the said rents to tlhe great-granddaughter of 
testatrix, Alice Tyler (“subject to the terms and conditions 
annexed to the provision hereinafter made for the said 
Alice”). (Ree., pp. 4 and 3.) 

The remaining moiety of said rents was directed to be 
paid to the sole and separate use of the said Alice Tyler, 
with power to appoint sald molety, The will provided for 
the ultimate disposition of each moiety according to certain 
continengeies. It then provided as follows : 


“And Ido hereby confer upon my said trustees full power 
and authority, at bis or their discretion, from time to time to 
sell by public or private sale and to convey to the purchaser 
or purchasers all or any part of the trust property in this 
will devised and bequeathed to my said trustees, and to re- 


-_ 


em 


1] 


ceive, grant acquittance for, and reinvest the proceeds of 
such sales, and | do expressly relieve purchasers of such 
property from the obligation to see to the application of the 
purchase-money.” (Ree., p. 6.) 


Robert W. Maupin died in 1876. On November 2, 1881, 
a petition of Susan W. Edwards and Alice Tyler, the pres- 
ent appellees, stated this fact, the failure by the trustees to 
account to the court,and further showing “that one of them, 
the said Alice Tyler, is an infant of tender years, who claims 
the protection of your honor as to the manner in which the 
said trustees or the survivor of them may discharge his or 
their duty,” asked for the appointment of a new trustee, 
and that “an accounting for the said rents and profits be 
had from the said Chapman Maupin, surviving trustee.” 
(Ree., p. 2.) Answer of Maupin, /d., 9. 

On the 29th of Mareh the court decreed that the said trust 
estiute * he. and the same is here hy, luken out of the said Chap- 
midi Maupin, thie survivor of thie said co-trustces, and vested bn 
James [. (rreen, together with all the rights, powers, duties, 
and obligations incident thereto under the said last will ane 
testament.” * * * That all the trusts vested by the said 
wil] in the seid eo-trustees and surviving to the Site Chap- 
man Maupin be, and they are hereby, abrogated and. re- 
pealed as to him and conferred upon the said James b. 
Green, subject to the terms of the said last will and testa- 
ment, * *™ * and that he (7.e., the said James b. Green) 
shall at all times hy subject it the Cc yutrol and orde r of th, is court 
in matters touching the trust” (id., 19.) 

About eighteen months after this decree a correspondence 
began between the substituted trustee and the beneficiaries 
under the trust, in) which the trustee urged the sale of the 
lot on IF street northwest, held by him in trust as aforesaid, 
while the beneficiaries, the present appellees, distinetly ob- 


jected thereto. In November, 1883, he submitted to them 


an offer of 85,500 (/7., 21); in April, ISS4, he expressed 
surprise and annoyance that they should disapprove of ul 
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sale at $6,500 (/d.); in October, 1886, he wrote several letters 
from Los Angelos, California, whither he had removed his 
residence, urging the acceptance of $8,500, and seeks to 
overcome the objections of lis cestuis que trustent to parting 
with it at that price (/d., 23). Mrs. Edwards indicates her 
opinion that the property is worth $12,000 (/d., 24). The 
trustee has already said to her: “ The inerease of your in- 
come and making it more certain have been my only objects, 
and you are the best pudge whether they are desirable or not” 
(/d.); that if his eestuis que trustent desire to substitute an- 
other for himself he will put no obstacle in the way toward it 
(Jd., 19); and, in view of the fact that he had actually made 
a sale of the property for $8,500, “subject to ratification by 
the court,” before making the effort “ to overcome your ob- 
jections ’ (/d., 25), he says, “my only object in desiring to sell 
is to make vour income larger and more certain,” * * * 
“and I wiil refrain from reporting sale to the court in def- 
erence to your wishes. As I said before, ny powers are 
ample, but I do not care to exercise them at the expense of 
unpleasant relations with you” (/d., 24). Subsequently he 
seems to have reconsidered his offer to resign, and, writing 
to W. I. HH. Raleigh, says: “ The property in my hands has 
been kept up and has increased handsomely in value, and, 
to be frank with you, ] would rather remain trustee until 
the closing up of the estate, when I[ will become entitled to 
comtuissions as a compensation for my services. As a busi- 
ness Man you will readily grasp this proposition ” (1i/., 25). 
When, therefore, Mrs. Edwards, in response to nis arguments 
and suggestions, intimated a wish that he should relieve 
himself of the anxieties of the trust, he teils her “ frankly 
and calmly ” the terms upon which he will retire. 

“Tf the property be worth what you and vour friends 
value it at (812,000) my commissions, at 5 per cent., on its 
sale, will be six hundred dollars; but estimating on the sale 
I recently made at $58,500, as the true basis, $425 will be my 


compensation.” ‘To this sum he adds SLOO on account of 


rent en and concludes: “Jf you send mea draft au Neu 
York for s. twill petition thie court to let in VESigir, i lease 
wey pea ot oat appotul Mr.\ % IT. i]. Raled igh wey SUCCUSSOT. 
(Jd, 26). 

It is plain that the trustee proceeded on the assumption 
that he had a vested right to whatever commissions might 
be derived from a sale of property belonging to his cestuis 
que trustent, and that the latter had no right to oppose a sale 
susceptible of so much profit to himself; that “ as a business 
man” he, of course, held the trust not for the benetit of the 
beneficiary, but for the benefit of the trustee. 

The financial proposition not having been “ grasped ” by 
the beneficiaries as readily as it was by the “ business man ’ 
at the other end of the line, the next which they hear from 
him is the following, from Richmond, Va., addressed to W. 
H. H. Raleigh, March 5, JSSS: 

“T think it my duty to inform you that I have accepted 
an offer of $11,000 for the I'-street property in Washington, 
and you will please acquaint the ladies with the faets. 

* * Tsay frankly to you that [invite the most minute 
criticism of my motives and administration, and am not to 
be deterred from my purpose by threats or litigation. * * 
| | address this to you ty Cause you took part In) pre valling 
on me to cancel the pre vious sale ,and beeause, as ¢ business 
itt, you will tuke a calmer and more peasonabl view of itl 
position than the ladies” 


P. S.—Mareh 7, 1SSS. Postmark. Washington, > €> 


“TT withheld this to | t you know results. Sale confirmed 
to-day and Mone’ pavid, Will i a you to-morrow or next 
— 
quay, 


of Site 


Upon reference to the court records it was then ascertained 
that on the 7th of Mareh, ISSS, the said Green had filed 
report in the special term, in which he states that on the Si sf 
of January of the same year—/. ¢.,-tive weeks carlier—he had, 


through the agency ol 3.38. (rray & Co, sold the estate to 


eee 
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one A. M. Kenaday for $11,000 cash, to be paid on ratifiea- 
tion of the sale,and, expressing the belief that said sale was 
“highly advantageous to all parties concerned in the trust,” 
pravs the ratification thereof (/d., 20). The sale was con- 
firmed on the same day without any notice to the parties 
beneficially entitled thereto. (/d., 21.) 

At the same term of court the beneficiaries under the trust 
filed a petition, praying that the order confirming the sale 
be set aside as improvidently made, that Green be removed 
from his trust and some responsible person substituted. 
(Id., 28.) 

On the petition Green, the trustee, and Kenaday, the pur- 
chaser, were ordered to show cause why the order of ratifi- 
cation should not be set azide. 

The present appeals by Green and Kenaday are taken 
from the decree of the general term removing Green from 
his office and setting aside the sale to Kenaday. (Jd., 60.) 


The affidavits filed by the appellees show that in the opin- 
ion of competent judges the property was sold by the trustee 
at a sacrifice (Rec., pp. 44, 45, 46); also, that the sale was 
made by the same reale-state agents who had attempted to 
make a former sale, prevented by appellees, and who knew 
that the appellees did not want the said property sold then 
or at any future time. (/d., 47 and 48.) 

It is further shown that notwithstanding the decree of the 
special term of March 25, 1888 (/d., 55), directing the trustee, 
Green, to pay into the registry of the court all money, bonds, 
and securities In his hands as trustee for the appellees, and 
notwithstanding the further order directing the interest upon 
bond No. 67, of the city of Richmond, Va., to be paid to the 
appellees or to their duly authorized attorney, and not to 
sa id James B.Gree it, trustee 9 and notwithstanding a Copy ot said last- 
mentioned decree was duly lodged with the auditor of the city of 
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Richmond, and that Wyndham Mi redith, Esq., was duly constt- 
tuted the attorney of the appellees; yet, that the said Green, in 
defianes not only of the rights of the appellees, hut of the CLPVESS 
orde rs of ihe court, had appropriated thee whol of said rile rest 
to himself, and not accounted jor one cent thereof, hut paid the 
same over to a broker, of the city of Richmond. (Id., 50.) 

This conduct of the trustee having veen reported to the 
special term, the said trustee was ordered to pay into the 
registry of the court the whole of said interest (/d., 56). 
This order never having been complied with, the facts con- 
cerning the appropriation of said interest, supported by the 
aflidavits of Wyndham KR. Meredith, the attorney of appel- 
lees (1d. o-4), and W.R. Quarles, the broker to whom said 
Green had turned over in payment of his own debts the 
money belonging to his cestuis que trustent (Id., 55), were made 
the basis of an additional application to the general term 
for the removal of said trustee. (/d., 51 ef seq.) 

[t is also shown that notwithstanding the order of court 
of March 25, 1888, to said trustee to pay into the registry 
of the court all the furids now in his hands as trustee in 
this cause, of any and all description, on or before the 2Sth 
day of March, A. D. 1888 (/d., 59), the said Green has only 
paid into court the sum of $0,921.92; so that of the sum of 
$11,000.00, the price of the real estate sold by said trustee, 
$1,078.08, remains unaccounted for and unpaid into the regis- 
try of the court, as required by said order of March 25, 
ISSS (/d., 52). The trestee is, therefore, in continuing 
contempt of court and his own obligations, both in respect 
to the principal and the interest of the funds confided 
to his care and custody for the benetit of others. 

Green, in showing cause, states (Reeord, p. 40) that the 
surviving testamentary trustee, Chapman Maupin, did, on 
the 27th of February, 18588 (7. e., one month after the secret 
sule to Kenaday and one week before the same-was ratified 
by the court), make a deed to himself, clothing him, the said 
Green, with all the power originally possessed by the said 
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Maupin under the will, and that by virtue of the decree of 
substitution, and also by reason of this deed from Maupin 
to Green, the latter was empowered to sell irrespective of the 
wishes of the cestuis que trustent or of the approval of the 
court. (See deed, p. 42.) | 

The specific duties of the testamentary trustees were to 
take care of a life estate in land; to husband the rents‘and 
profits arising from this source and pay them to the life ten- 
ants in such regular installments as in their discretion might 
be best for their beneficiaries (Record, pp. 4, 5, 6), and with 
no other discretion whatever in connection with the duties 
specifically mentioned. | 

This trust is bestowed on the testamentary trustees “to be 
held by them and the survivor cf them, and by such person 
or persons as may be appointed to execute the trusts de- 
elared by this my will, by the last will and testament of such 
survivor, or by other instrument of writing executed for that 
purpose by such survivor” (/d., p. 4). The final paragraph 
relating to the testamentary trustees concludes as follows: 
“And [I do hereby confer upon my said trustees full power 
and authority, at Ais or their discretion, from time to time to 
sell by public or private sale and to convey to the purchaser 
or purchasers all or any part of the trust property in this will 
devised and bequeathed to my said trustees.” (lId., 6.) 


POINTS AND AUTILORITIES. 


In equity the cestuc que trust. is the absolute owner of the 
trust estate. 

The authority of the trustee is limited to the duty spe- 
cifically preseribed to him. 

it admits of question whether the right of property be- 
stowed by the testatrix on the testamentary trustees and the 
right which they had the power to sell at public or private 
sale was more than an estate commensurate with that of the 
beneficiaries for whom they held, to wit, a life estate. A de 
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vise to trustees may, of course, be restricted or extended as 
the nature and purposes of the trust require. If a devise 
be expressly to the trustees and their heirs, yet if the duties 
imposed on them or the purposes of the trust require only 
an estate, pur autre fic, to be vested in them, their legal in- 
terest will be cut down to that extent (ellis vs. Fisher, 3 
Snead, 230.) It is by no means clear that the duties imposed 
on the trustees or the purposes of the trust require any 
greater estate In the present case. 

But the power and discretion contained in this paragraph 
is bestowed by the testatrix on her said trustecs—i. e., it 1s 
given to both of said trustees, and exclusively to both, and 
not to either nor to the survivor, nor to-anybody designated 
by the survivor. 

Assuming, however, for the purpose of this argument, 
that the surviving trustee might derive by implication the 
powers expressly limited to both, the question immediately 
arises Whether, under any circumstances, it would be in his 
power to transfer that part of the trust which imported and 
expressed the especial confidence of the testatrix in her two 
nephews, 

Powers that imply a personal confidence in the donees can 
only be exercised by the persons to whom they are expressly 
given. 


Hill, 226. 


Where a power given to the original trustee is of a kind 
that indicates personal coutidence, it will prima facie be con- 
fined to the individual to whom it is given, and will not 
without CXPTress words puss to others, to whom by legal trans- 
mission the character of the trustee mav happen to belong, 
and though the estate, with the trust attached to it, will be 
in the trustee appointed by the court yet the power (being 
one of that deseripition) will be extinet. (/d., 211 and 331: 
Cole vs. Wade, 16 Ves., 45.) 

A power of sale in a settlement was given to A and 5, the 
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trustees to preserve contingent remainders and the survivor 
of them, and the executors and administrators of the sur- 
vivor: held, that trustees appointed by the court in place of 
A and 6 could not exercise the power. 

Newman vs. Warner, 1 Sim. N. S., 456. 


It is, however, respectfully submitted to be incontroverti- 
ble that the power and discretion so doubtfully existing in 
the surviving trustee, and so doubtfully susceptible of trans- 
fer by him, could not possibly remain in him for any pur- 
pose, Whether of exercise or delegation, after he had volun- 
tarily surrendered and parted with the whole of it. On the 
29th day of March, 1882, the equity court decreed that the 
estate devised to Chapman Maupin and Robert W. Maupin, 
upon certain trusts declared in said will, be, and the same 
is hereby, taken out of the said Chapman Maupin, the sur- 
vivor of the said co-trustees, and vested in James B. Green, 


of the city of Baltimore, together with all the rights, powers, 
duties, and obligations incident thereto under the said last 
will and testament. And it is further adjudged, ordered, 
and decreed that all the trusts vested by the said will in 
the said co-trustees and surviving to the said Chapman Mau- 
pin be, and they are hereby, abrogated and repealed as to him 


and conferred upon the said James B. Green, subject to the 
terms of the said last will and testament.” (Jd., 19.) 

Cieerly, on February, 27th, 1888, Maupin had no right in 
respect to this estate which he could convey to anybody. 
Every power he ever had, including the power of appoint- 
ment, had been utterly divested, abrogated, and repealed as 
to him. 

The will makes no provision for vesting the discretionary 


power which the testatrix gave to the trustees designated by 
herself in any person whom.a court of equity might ap- 
point. Such power, therefore, would: not vest in the sub- 
stituted trustee as an Incident to the trust in which he was 
substituted. If this power belonged anywhere it belonged 


« 
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to the court and was to be exercised under its control. In- 
deed, were this the ease, not of the substituted trustee, but 
of the trustees originally selected by the testatrix, the doe- 
trine would apply that when once a suit has been instituted 
for the execution of a trust, that attracts the jurisdiction of 
the court, and the trustee, even the testamentary trustee, 
from that time, and even where he originally bad discretion 

is not justified in proceeding to a sale of the property with- 
out the sanction of the court. 

If a change in the character of the fund be deemed neces- 
sury or for the interest of the beneficiary, it should be made 
only with the permission and by the sanction of a court of 
equity. 


“ The temptations to a trustee to tamper with a trust fund 
are so numerous and so powerful, the hopes of bettering the 
estate so often prove delusive, that the power of changing 
the character of the fund is most safely reposed in the dis- 
cretion of judicial tribunals.” (Quick vs. Fisher, 9 N. J. Eq,, 
SOS.) 


But in the present case the wise policy of the law is rein- 
foreed by the express language of the decree making Green 
the court’s trustee, and expressly directing “that he shall at 
all times he subject lothe control and order of flhis court in matters 
touching the trust” (Id., 19.) 

To adopt the jlanguage of the court below, “ it Is Impossi- 
ble to state more plainly that he had no discretionary 
power.” If the will bad contemplated that a substituted 
trustee might exercise the discretionary power to sell, he 
could still be required by the court, when once the cause 
came into its hands, to act under its control. 

The validity of this sale, whieh the trustee sought to make 
and did make without the knowledge of his cestuis que trustent 
and, as he well knew, against their wishes and in disdain 
and defiance of them, depends wholly upon the ratification 
by the court, whereat the parties interested in the estate 
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were entitled to a hearing, which the substituted trustee so 
sedulously avoided and prevented. The sale was made and 
confirmed without notice to them and without giving them 
a day in court. It was made by a trustee who at the very 
time was negotiating with his eestuis que trustent for the sur- 
render of his trust, who kept lis erstuis que trustent in the 
dark as to his intentions in order to prevent the defeat of 
those intentions, who deceived them and betrayed them, 
equally evading and avoiding their rights and his own obli- 
gations. He tells the court “he believes the sale to be highly 
advantageous to all the parties concerned in the trust,” al- 
though at the time he knows it to be over the protest and 


remonstrance and in equal violation of the wishes and the 


rights of one recognized by himself to be “the best judge “ 
of the parties concerned in the trust. He writes: “ Your 
insisting on my retiring without cause makes me demand 
full compensation” (Record, page 26), the “full compen- 
sation” which he claimed being not only for services 
rendered, but for those which he claimed he had a right to 
render for the purpose of making it “full.” As, aeeording 
to his own conception of the matter, lis cestu/s que trustent 
were insisting on his retiring “ without cause,” he proceeds to 
give them the amplest opportunity to do so with cause. 
“What do you mean,” he indignantly inquires, “ by abiding 
by the decision of the court?” 

One is tempted to Inquire in return, is it an indig- 
nity, then, for a fiduciary expressly decreed to be “subject 
to the order and control of the court in matters touch- 
ing the trust ” to be invited to abide by the decision which 
the law of his being obliges him to invoke? Nor does ig 
eall for argument that the controlling order must be one not 
surreptitiously, but candidly and honestly, obtained. The 
wnvitation to subm:t to the court the difference between 
trustee and beneficiary Is gratified by the suppression of that 
difference and the careful concealment of the submission 
from the beneficiary, who would have revealed the differ- 
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ence, and who did reveal it the instant she had the oppor- 
tunity to do so. 

“As the estate of the cestui que trust. depends for its continn- 
ance upon the faith and integrity of the trustee, it Is reason- 
able that the cestud que trust., whose interest is thus materially 
concerned, should be allowed by all practical means to se- 
cure himself against the occurrence of any act of miscon- 
duct.” 

Lewin, p. S46. 


In this case the eestut que trust. would have been entitled 
to an injunction to restrain the trustee from such a wanton 
exercise of his power, even had the same legally existed. 

Id., 855. 


This was the ease of a trustee attempting to deal with the 
trust property for his own personal advancement, avowedly 
so attempting and intending; indignant with lis ecstud que 
trust. for imagining that her interest touched the matter, 
and that the court might be usefully inquired of coneern- 
ing it. 

Where the acts or omissions of a trustee are such as to 
show a want of reasonable fidelity a court of equity will re- 
move him. 

Cavender vs. Cavender, 111 U.S., 472. 


The present is most distinctly such a ease. 

Commissions are allowed to trustees as a compensation for 
services in the execution of the trust, and in case of gross 
neglect vr of unfaithfulness the court may properly disallow 
them. 


Cook vs. Lowrie. 05 N. t.. LO-4, 


If full commissions cannot be allowed on the voluntary 
rendering of an account for the purpose of securing full 
commissions (Cram vs. Cram, 2 Redf., 244), how much less 
should a court of equity suffer a trustee to forcibly seize 
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commissions awarded by himself upon the sale of property, 
made in violation of the wishes and instructions and in 
outrage of the rights of the beneficial owners ? 

After the opinion of the general term had been announced 
deciding to set aside the proceedings of the court below rati- 
fying the sale and discharging the trustee for misconduct, 
the appellant, Kenaday, petitioned the court to modify the 
proposed decree, so far as to save lis alleged rights as pur- 
chaser of the property in question,upon the ground that the 
order appealed from was a discretionary order and there- 
fore unappealable, being, as it is claimed, an order upon an 
application, which is in effect a motion for a rehearing. 

Upon the petition of the present appellees (Rec., p. 57) the 
special term, on March 17, 1888, “adjudged, ordered, and 
decreed that James B. Green, the trustee, ete., and A. M. 
Kenaday, the purchaser named in the report of said James 
B. Green. trustee, filed herein on Mareh 7, 18SS, show cause 
within five days from the date of this order why the order 
of this court passed on the 7th day of March, 1885, ratifying 
and confirming the sale should not be vacated and set aside 
as having been improvidently passed, the sale so ratified 
vacated und set aside, and why the said James B. Green should 
not be removed from his office of trustee.” 

Green and Kenaday were duly served. 

On March 29, 1888, Green attempted to show cause, as we 
have seen (/d., 40). Kenaday never troubled himself to do 
so in the special term, or in the general term until after the 
opinion of the latter. 

Had this been an application for rehearing by a party 
who had been already heard, doubtless it would have been 
addressed to the discretion of the court, and doubtless the 
exercise of such discretion would not be reviewed, but only 
the original decree; but the present was an application not 
to be reheard, but a petition by parties, who never had been 
heard, to vacate and set aside a decree because of fraud and 
deceit in the procurement of that decree, and the question 
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submitted, and for the first time submitted, to the special 
term was, whether the fraud and deceit shown by the peti- 
tioners was sufficient for that purpose and for the additional 
purpose of removing the trustee. ‘The special term decided 
it to be insufticient and so decreed—i. ¢., the whole case 
made by the petitioners was finally and forever decided 
against the petitioners, unless on appeal it might be reversed. 
If the question whether a decree procured by fraud may be 
vacated for that reason is one so entirely in the discretion of 
the court that no error in the decision thereof can afterwards 
be reviewed, it is fortunate for fraud and unfortunate for 
equity. 
The decree of the general term was in all respects proper. 
When trustees depart from that rule of conduct which 
their duty prescribes to them, neither they nor those who 
claim under them, with notice of the trust and of its breach, 
can sustain an interest derived from their breach of trust. 
Adair vs. Shaw, 1 Schoales «& Lefroy, 202. 
Hovenden on Frauds, p. 454. 


A purchaser by a deed from a grantor who is a trustee 

and so styles himself has notice of the trust. 
Pomeroy Kq., §§ 630, 659, 770. 

When the cestui que trust. is of age or sui juris the trustee 
has no right (unless express power is given) to change the na- 
ture of the estate, as by converting land into money or money 
Into lund, so as to bind the cestuid que trust. 


2 Story Eq., § 978. 


It is competent for the trustee to sell trust property by and 
with the consent and approbation of the cestui que trust., provided 
there be no restriction upon his powers in the deed and no 
limitation over to eh ildre nor th, ivd PCSOs, 


Arrington vs. Cherry, 10 Ga., 429. 
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But here there were limitations over to children and third 
persons, and no consent, but positive dissent, of the ecstui que 
trust. Further, it may be questioned “whether the power 
of the court extends to a case like the present, where the 
trust is for a class of persons some of whom may, but have 
not yet, come into existence.” 

Troy vs. Troy, 1 Busbee Eq., 85. 
Clarke vs. Hayes, 9 Gray, 428. 
In the Matter of Margaret Jones, 2 Barb. Ch., 22. 


Section 969, R. 8. D. C., provides that “ where real estate 
is limited by deed or will to one or more for life or lives, 
with a contingent limitation over to such issue of one or 
more of the tenants for life as shall be living at the death 
of their parent or parents, and the deed or will does not pro- 
hibit a sale, the supreme court of the District may, upon the 
application of the te nants for life, and if the court shall he of the 
opinion that it is expedient to do so, order a sale of such estate.” 

And where the estate of an infant is to be sold the infant, 
together with those who would be heirs to the estate if he 
were dead, shall be made parties defendant, and a guardian 
ad litem appointed for the infant, who shall answer the bill 
on oath (/d., § 959), and it must appear to the satisfaction of 
the court by evidence taken in the cause that the interest of 
thie infant requires the sale. (/d., §§ 960 and 961.) 

Neither the letter nor the spirit of these laws was regarded 
in the attempt to transfer the property in controversy to the 
appellant, Kenaday. 

The original bill, signed by Green as solicitor, under which 
the trustee was appointed, shows that one of the cestuis que 
trustent is an infant of tender vears, who claims the protection 
of the court (Record, p. 2), and the trustee himself says of 
both of them: “ The petitioner, Susan W. Edwards, is under 
the infirmities of advanced age and both she and Alice Tyler are 
tinid and without much business knowledge” (Id., 36). Tow far 
the court’s trustee sought to take advantage of those infirm- 
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ities and to abuse that want of business knowledge is now 
before the court. 

As has been shown, the purchaser, who is here seeking to 
coerce the appellees to submit to a sale made in such flagrant 
defiance of their rights and wishes, conducted the negotia- 
tion through real-estate agents who, on a prior occasion, had 
been informed by the appellees in person that they did not 
wish a sale of the said property then or at any future time. 


(/d., 47 and 48.) 


It is therefore respectfully submitted that the decree of the 
court below should be affirmed, both in respect to the re- 
moval of the trustee and the vacation of the sale so fraudu- 
lently made by him. 

LetGH Rosinson, 
Henry Wise GARNETT, 


Solicitors for Appellees. 


iia 


TRANSCRIPT OF RECORD. 


— -_ — ee 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1=89. 
No. 1287. 
THOMAS J. BRYAN, APPELLANT, 
US, 


M. W. KALES, L. H. ORME, ROBERT GARSIDE, ET AL. 


APPEAL FROM THE SUPREME COURT OF THE TERRITORY OF 


| . ARIZONA. 
- 
a 


-_—— -- - a ee ee. - ene a a ee ee _ A er ee ae 


FILED OCTOBER 4, 1889. 


7 
- . . te 
— . 7 


—— - —_—— oe —_ = a SS | - 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1==8v. 


No. 1287. 


THOMAS J. BRYAN, APPELLANT, 


Us. 


M. W. KALES, L. H. ORME, ROBERT GARSIDE, ET AL. 


APPEAL FROM THE SUPREME COURT OF THE TERRITORY OF 
ARIZONA. 


INDEX. 
(riginal. Print 

Transcript from district court... .-.-- ~~ --- 

Se aetiis: ce sacaneecnes comwesce anes 

I Oe ee io Ss tcl. wiecncciem connas 

Demurrer and answer of L. H. Orme -_-.-. ~~~. 

Answer of Robert Garside 

Answer of William Gilson e¢ a/. ...-.. —- 

Answer of J. DeBurth Shorb -.....-.--- 

Answer of J. T. Simms e/ al. ..-... .---- ' 

Answer of John W. Jeffries ef al... ....--- ~~. 

Answer «f George T. Brasius ......-.-- ~ 

Answer of D. P. Pinney ef a/. ...--. ---- 

Hearing and submission of demurrer 

Order sustaining demurrer .......-..-.. ------ 

Order denying new trial, &e. .... ...--. -.. 

ee NE peice mein emmans co -anes 

EE ke i Ubieiade nti nensenas cows 

Re IN cits cnenicierameenecimenme « 

ee iteinccenmcen snmnnewes 

ES a eS 

FE ere 

iiccndienccnenn co ce cae es 
Order for judgment and notice of appeal ....-...........--------- 145 
PE ci keceeebenticmemeccans: eonndtones a 


Jupp & Detweicer, Paixrers, Wasninoton, DecemBer 3, 1889. 


II INDEX. 
Original. Print 


I cciccinccin veecien ceeene 6 due Tee iis 
“—s) 


Petition of appeal ROR og ae eee EN REE Oh F 154 iz 


Order allowing appeal __--.----- imit___—=ni,~~t»tuii n-ne 72 
156 im 


158 74 
i miisiiatiiia ini 161 75 
ee ae 76 
167 78 
169 79 


oo“ -—<2- - 


~——_— ooo 


ee 68 Cee «|. cinwnis bnene deed ena 
Bond on appeal! ee ae rege em ea CREE amr en oninibaineanine 
Citation ape ssid nels sn cic lailasiaae tic isaiaiaiinass aad aaa nla 
iret ae Gates eens 


Assignment of errors ........-.-- ‘cheminnnd ena. 
Clerk's certificate___—-- since cesnie laihdneains ih eile acne 


THOMAS J. BRYAN VS. M. W. KALES ET AL. ] 
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Gilson, Lizzie E. Gilson, J. De Barth Shorb, J. T. Simms, Han- | 
nah ‘T. Simms, George 'T. Brasius, John W. Jeffries, Henry W. 
Ryder, Cordelia L. Beckett, C. G. Beckett, D. H. Pinney, The 
Bank of Napa, a Corporation ; I. Q. Story, and M. H. Sherman, 
Defendants. j 


To the district court of the second judicial district of the Territory 
of Arizona in and for Maricopa county : 

] The plaintiff, Thomas J. Bryan, complains of the defend- 
ants, M. W. Kales, L. H. Orme, sherit?!; Robert Garside, Wii- 

liam Gilson, Lizzie E. Gilson, J. De Barth Shorb, J.T. Simms, Han- 

nah T. Simms, George TT. Brasius, John W. Jeffries, Henry W. 

Rvder, Cordelia L. Beckett, C. G. Beckett, D. H. Pinney, The Bank 

of Napa,a corporation ; I. Q. Story, M. H. Sherman, and alleges— 


I. 


That the plaintiff. T. J. Bryan, and defendants, L. TH. Orme, 
Robert Garside, William Gilson, Lizzie KE. Gilson, J. ‘T. Simins, 
Hannah T. Simms, John W. Jeffries, Henry W. Ryder, Cordelia L. 
Beckett, C. G. Beckett, and M. IL. Sherman, reside in Maricopa 
county, Arizona, and defendant, M. W. Wales, resides in Oakland, 
Alameda county, California ; 

Defendant, J. De Barth Shorb, resides in the city of San Gabriel, 
Los Angeles county, California ; 

Defendant, George ‘T. Brasius, resides in Gallipolis, Gallia county, 
Olio: 

Defendant, D. H. Pinney, resides in Napa City, Napa county, 
California; 

Defendant, The Bank of Napa, resides at Napa City, Napa county, 
California, and 

Defendant, F. Q. Story, resides at Oakland, Alameda county, 
California. . 


9 | I. 


That one Jonathan M. Bryan, on or about the 29th day of August, 
1885, died intestate and — the time of his death, was the owner, seized, 
and possessed of the following real property, situated in Maricopa 
county, Territory of Arizona, described as follows, to wit: 

The southeast quarter section number thirty-three (55), In town- 
ship two (2) north, of range three (3) east, of the district of lands 
subject to sale at the land office of the United States at Tucson, 
Arizona, aud of the Gila and Salt river meridian. 
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Also the northeast quarter of section five (5), in township one (1) 
north, of range three (3) east, of the Gila and Salt river meridian, and 
of the district of lands subject to sale at the land office of the United 


States at Tucson, Arizona, the said piece of land lying one-half 


mile north of the city of Pheenix, in said county of Maricopa, for- 
merly known as the “Shortle ranch” and now commonly known 
and designated as “Central Place.” 

Also the southeast quarter of section nine (9), in township one (1) 
north, of range three (3) east, of Gila and Salt river meridian, and 
of the district of lands subject to sale at the land office at Tucson, 
Arizona. 

Also all of block number ninety-eight (98), in the city of 
3) Phienix,according to the map or plat of said city, made by Wil- 
liam A. Haneock, surveyor of the town site of said city, and 
which said map or plat is on file in the office of the county recorder 
of said Maricopa county, in the Territory of Arizona, suid premises 
being commonly called, know n, and designated as block number 
98 of the said city of Pheenix. 


II]. 


That on or about the 24th day of September, 1883, letters of ad- 
ministration upon the estate of said Jonathan M. Bryan, deceased, 
were issued by the probate court of said Maricopa county, in this 
Territory, to one M. W. Wales, and immediately thereupon the 
said M. W. Kales qualified as sach administrator and entered upon 
the discharge of the duties of his said office and continued thence- 
forth to be and to act as such administrator until his discharge 
therefrom by said probate court, on the sixth day of December, 1554, 
since which time there has been no administrator of said estate nor 
any one entitled to administrate thereon nor any necessity therefor. 


LV. 


That during lifetime of said Bryan and while he was such owner 
and so seized and possessed of said property he made, executed, atid 
delivered to the said M. W. Ixales his four separate promissory notes 

ut the several times and for the several amounts in said notes 
4 expressed ; which said notes are in words and figures as fol- 
lows, to wit: 


N-. —. Puaentx, Arizona, 12, 11, 82. 


On the eleventh day of December, A. D. one thousand eight bun- 
dred and eighty-three (without grace), for value received, I promise 
to pay to the order of M. W. Wales, at the banking-louse of Kales 
and Lewis, twelve hundred dollars in U.S. gold coin, with interest 
thereon, at the rate of one and one-half (15) per cent. per month, 
from date until paid, interest payable every three months; if not so 
paid, then this note to become due and payable immediately. 


$1,200. (Signed) J. M. BRYAN 
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No. 1279. Pueenrx, Arizona, Feb’y 25, 83. 

On the 23d day of February, A. D. one thousand eight hundred 
and eighty-four (without grace), for value received, | promise to pay 
to the order of M. W. Kales, at the banking-house of Kales and 
Lewis, twenty-five hundred dollars in U.S. gold coin, with interest 
thereon, at the rate of one and one-half (15) per cent. per month, 
from date until paid, interest payable every three months, and if 
not so paid this note shall be due and payable immediately. 


$2,500. (Signed) J. M. BRYAN. 
No. 1283. Puasnrx, Arizona, Feb'y 26th, 1885. 


On the twenty-sixth day of October, A. D. one thousand eight 

hundred and eighty-three (without grace), for value received, | 

promise to pay to the order of M. W. Kales, at the banking- 

5 house of Kales and Lewis, fifteen hundred dollars in U.S. 

gold coin, with interest thereon, at the rate of one and one- 

half (13) per cent. per month, from date until paid, interest payable 

every three months, and if not so paid, then this note shall become 
due and payable immediately. 


$1,500. : (Signed) J. M. BRYAN. 
No. 1506. Puaznrx. Arizona, March 14, 1883. 


On the fourteenth day of September, A. D. one thousand eight 
hundred and eighty-three (without grace), for value received, | 
promise to pay to the order of M. W. Kates, at the banking-house 
of Kales and Lewis, five hundred dollars in U. S. gold coin, with 
interest thereon, at the rate of one and one-haif (15) per cent. per 
month, from date until paid, interest payable every three months. 

S500. (Signed) J. M. BRYAN. 

V. 

That said Jonathan M. Bryan, to secure the payment of these said 
certain several notes, did make, execute, and deliver to the said 
Kales his certain mortgage upon the lands above described or por- 
tion thereof, as in said mertgages respectively set forth; which said 
mortgages are each in words and figures and bear the dates therein 
mentioned as follows: 


This indenture, made the eleventh day of December, in the year 
of our Lord one thousand eight hundred and eighty-two, 

6 between Jonathan M. Bryan, of the county of Maricopa, Ter- 
ritory of Arizona, party of the first part, and M. W. Iales, of 

the same county and Territory, the party of the second part, Wit- 
nesseth: That the said party of the first part, for and in considera- 
tion of the sum of twelve hundred dollars, lawful money of the 
United States of America, tohim in hand paid, does grant, bargain, 
sell, and convey unto the party of the second part and to lis heirs 
and assigns forever all that certain piece or parcel of land situated 
in the said county of Maricopa, Territory of Arizona, bounded and 
described as follows : 
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The southeast quarter of section number thirty-three (55), in 
township two (2) north, of range three (3) east, of the district of lands 
subject to sale at the land office of the United States at Tucson, 
Arizona, and of the Gila and Salt river meridian— 

Together with all and singular the tenements, hereditaments, and 
appurtenances thereto belonging or in anywise appertaining. 

This conveyance is intended as a mortgage to secure payment of 
a certain promissory note, of even date herewith; which said note is 
in the words and figures following, to wit: 


N-. —. Prasnrx, Artzona, Dee. 11, 1882. 
On the eleventh day of December, A. D. one thousand eight 
7 hundred and eighty-three (without grace), for value received, I 


promise to pay to the order of M. W. Kales, at the banking- 
house of Kales and Lewis, twelve hundred doliars in U. S. gold 
coin, with interest thereon, at the rate of one and one-half (13) per 
cent. per month, from date until paid, interest payable every three 
months ;if not so paid, then this note is to become due and payable 
immediately. 
$1,200. (Signed) J. M. BRYAN. 


And these presents shall be void if such payments be made accord- 
ing to the tenor and effect thereof; but in ease default be made 
in the payment of the principal or interest as in said promissory 
note provided, then the said party of the second part, his executors, 
administrators, and assigns, are hereby empowered to sell the said 
premises, with all and every of the appurtenances or any part thereof, 
in the manner prescribed by law, and out of the money arising 
from such sale to retain the said principal and interest, together 
with the costs and charges of making such sale and ten per cent. 
for attorney’s fees, and the overplus, if any there be, shall be paid 
by the party making such sale on demand to the said party of the 
first part, his heirs or assigns. 

In witness whereof the said party of the first part has hereunto 
set his hand and seal the day and year first above written. 


(Signed) | J. M. BRYAN. [seat.] 


S TERRITORY OF ARIZONA, | 
y ° ° > SS 
County of Maricopa, | 


On the eleventh day of December, in the vear of our Lord one 
thousand eight hundred and eighty-two, before me, John T. Alsap, 
a notary public in and for said Maricopa county, in the Territory of 
Arizona, personally appeared J. M. Bryan, personally known to me 
to be the person described in and who executed the foregoing in- 
strument as a party thereto, and he acknowledged to me that he 
executed the same freely and voluntarily and for the uses and pur- 
poses therein mentioned, 

In witness whereof I have hereunto set my hand and affixed my 
official seal the day and year in the certificate first above written. _ 

[SEAL. | (Signed) JOUN T. ALSAP, 
Notary Public. 
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Indorsed as follows: Recorded, at the request of J. M. Bryan, Dee. 
lith, A. D. 1882, at 30 minutes past 11 a. m., in Book 2 of Mort- 
gages, pages 485, ete. (Signed) R. I. Kirkland, county recorder. 


This indenture, made the twenty-third day of February, in the 
year of our Lord one thousand eight hundred and eighty-three, be- 
tween Jonathan M. Bryan, of the county of Maricopa, in the Ter- 
ritory of Arizona, party of the first part, and M. W. Kales, of the 

same county and Territory, the party of the second part 
9 witnesseth : 

That the said party of the first part, for and in considera- 
tion of the sum of twenty-five hundred doliars, lawful money of the 
United States of America, to him in hand paid, does grant, bargain, 
sell, and convey unto the said party of the second part and to his 
heirs and assigns forever all that certain piece or parcel of land 
situated in the said county of Maricopa, Territory of Arizona, 
bounded-and described as follows: 

The northeast quarter of section five (5), in township one (1) north, 
of range three (8) east, of the Gila and S: ul river meridian, and of the 
district of lands subject to sale at the land office of the United States 
at ‘Tueson, Arizona, the said piece of |: ind Iving one-half mile north 
of the city of Phoenix, in said county of M: aricopa, and known as the 
“Shortle ranch,” together with all — singular the tenements, heredita- 
ments, and appurtenances thereto belonging or in any wise appertain- 
ing. 

This conveyance is intended as a mortgage to secure payment of 
a certain promissory nate, of even date herewith; which said note ts 
in the words and figures following, to wit: 


No. 1279. Puaexnrx, Arizona, Feb. 25. 1883 


On the twenty-third day of Feb., A. D. one thousand eight hun- 

dred and eighty-four (without grace), for value received, | 

10 promise to pay totheorderof M. W. Kale 's, atthe banking- house 

of Kales and Lewis, twenty-five hundred dollars in U.S. gold 

coin, with interest thereon, at the rate of one and one-half (1)) per 

cent. per month, from date uutil paid, interest payable every three 

months, and if not so paid this note shall be due and payable im- 
mediately. 


$2,500. (Signed) J. M. BRYAN. 


And these presents shall be void if such payment be made accord- 
ing to the tenor and effect thereof; but in ease default be made in 
the payment of the principal or interest as in said promissory note 
provided, then the said party of the second part, his executors, ad- 
ministrators, and assigns, are hereby empowered to sell the sad 
premises, with all and every of the appurtenances or any part 
thereof, in the manner prescribed by law, and out of the money 
arising from sale to retain the said principal and interest, together 
with the costs and charges of making such sale and ten per cent. 
for attorney’s fees, and the overplus, if any there be, shall be paid, 
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by the party making such sale on demand to the said party of the 
first part, his heirs and assigns. 

In witness whereof the said party of the first part has hereunto 
set his hand and seal the day aud year first above written. 


(Signed) J. M. BRYAN. [sear] 


TERRITORY OF ARIZONA, f 
> 88 
County of Maricopa, | 


11 On the twenty-third day of February, in the year of our 
Lord one thousand eight hundred and eighty-three, before 
me, John T. Alsap, a notary public i in and for Maricopa county, mn 
the Territory of Arizona, personally appeared J. M. Bryan, person- 
ally known to me to be the person described in and who executed 
the foregoing instrument as a party thereto and who signed the 
same, and he, the said J. M. Bryan, acknowledged to me that he 
: executed the same freely and veluntarily for the uses and purposes 
therein mentioned. 
In witness whereof I have hereunto set my hand and affixed my 
official seal the day and year in this certificate first above written. 
[SEAL. | (Signed) JOHN T. ALSAP, 
Notary Public. 


Indorsed as follows: Recorded, at the request of M. W. Kales, 
February 25d, A. D. 1855, at 40 min. past 1 o’clock p. m., in Book 2 
of Mortgages, pages 509, 510. 

(Signed) NERI OSBORN, 
Oo. Recorder, 


vy WLR. MORRIS, Deputy. 


This indenture, made the twenty-sixth day of February, in the 
year of our Lord one thousand eight hundred and eighty three, be- 
tween Jonatha M. Bryan, of Phoenix, Maricopa county, Arizona 
Territory, the party of the first part, and M. W. Kales, of the same 

lace, the party of the second part, witnesseth : 
12 That the said party of the first part, for and in consider a- 

tion of the sum of fifteen hundred dollars, lawful money of 
the United States of America, to him in hand paid, does grant, bar- 
gain, sell, and convey unto said party of the second part and to his 
heirs and assigns forever all that certain piece or parcel of land 
situated in the county of Maricopa, Territory of Arizona, bounded 
and described as follows: 

The southeast quarter of section nine (9), in township one north, 
range three east, of Gila and Salt river meridian, and of the district 
of lands subject to sale at the land office at Tueson, Arizona, 
together with all and singular the tenements, hereditaments, and 
appurtenances thereto belonging or In anywWise appertaining. 

This conveyance is intended as a mortgage to secure pavinent of 
a certain promissory note, bearing even date herewith, in the words 
and figures as following :’ 


~] 
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No. 1283. Proenix, Arizona, Feb. 26th, 1883. 
On the 26th day of October, A. D. one thousand eight lundred 
and eighty-three (without grace), for value received, | promise to 
pay to the order of M. W. Kales, at the banking-house of Kales and 
Lewis, fifteen bundred dollars in U.S. gold coin, with interest 
thereon, at the rate of one and one-half (13) per cent. per 
13 month, from date until paid, interest payable every three 
months, and if not so paid, then this note shall become due 
and payable immediately. 


81,500. (Signed) J. M. BRYAN. 


And these presents shall be void if such payment be made accord- 
ing to the tenor and effect thereof, but in case default be made in 
the payment of the principal or interest, as in said note provided, 
then the said party of the second part, his executors, administrators, 
and assigns, are hereby empowered to sell the said prenpises, with 
all and every of the appurtenances or any part thereof, in the man- 
ner prescribed by law, and out of the money arising from such sale 
to retain the said principal and interest, together with the costs and 
charges of making such sale and five per cent. for attorney's fees, 
and the overplus, if any there be, shall be paid by the party making 
such sale, on demand, to the said party of the first part, his heirs or 
assigns, 

In witness whereof the said party of the first part has hereunto 
set lis hand and seal the day and year first above written. 


(Signed) J. M. BRYAN. [sea.] 


TERRITORY OF ARIZONA, | 
County of Maricopa, § 
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On this ninth day of March, A. D. one thousand eight hun- 

14 dred and eighty-three, before me, Wm. H. Uanececk, a notary 

public in and forsaid eounty of Maricopa, personally appeared 

J. M. Bryan, known to meto bethesame— whose name issubscribed 

to the said annexed instrument, who then duly acknowledged to me 

that he executed the same freely and voluntarily and for the uses 
and purposes therein mentioned. 

In witness whereof I have hereunto set my hand and aflixed my 

notarial seal the day and year in this certificate first above written. 

[SEAL. ] (Signed) WM. A. HANCOCK, 
Notary Public. 


Indorsed as follows: Recorded, at the request of M. W. Wales, 
March 9th, A. D. 1883, at 15 min. past 9 o’clock a. m., in Book 2 of 
Mortgages, pages 519, 520,521. (Signed) Neri Osborn, county re- 
corder, by W. KR. Morris, deputy. 


This indenture, made the fourteenth day of March, in the vear of 
our Lord one thousand eight hundred and eighty-three, between J. 
M. Bryan, of the county ef Maricopa, in the Territory of Arizona, 
party of the first part, and M. W. Males, of the same county and 
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Territory, the party of the second part, witnesseth that the said 
party of the first part, for and in consideration of the sum of five 

hundred dollars, lawful money of the United States of 
15 America, to him in hand paid, does grant, bargain, sell, and 

convey unto thesaid party of thesecond part and to his heirs 
and assigns forever all that certain piece or parcel of land situate 
in the county of Maricopa, Territory of Arizona, bounded and de- 
scribed as follows: 

All of block number ninety-eight (98), in the city of Phoenix, ac- 
cording to the nap or plat of said city made by William A. Han- 
cock, surveyor of the town site of said city, and which said map or plat 
is on file in the office of the county recorder of said Maricopa county, 
in the ‘Territory of Arizona, and reference is here made to said map 
or plat for size and location of said block, together with all and 
singular the tenements, hereditaments, and appurtenances thereto 
belonging or in anywise appertaining. | 

This conveyance is intended as a mortgage to secure payment of 
a certain promissory note,of eveu date herewith ; which said prom- 
issory note is in the words and figures following, to wit: 


No. 13806. Puaenix, Arizona, March 14th, 1885. 


On the fourteenth day of September, A. D. one thousand eight 
hundred and eighty-three (without grace), for value received, I 
promise to pay to the order of M. W. Kales, at the banking-house of 
Kales and Lewis, five hundred dollars in U.S. gold coin, with in- 

terest thereon, at the rate of one and one-half (14) per cent. 


16 per month, from date until paid, interest payable every three 
months. 
$500. (Signed) J. M. BRYAN, 


And these presents shall be void if such payment be made aceord- 
ing to the tener and effect thereof, but in case default be made in 
the payment o. the principal or interest, as in said promissory note 
provided, then the sald party of the second part, Ws executors, ad- 
ministrators, and assigns, are hereby empowered to sell the ‘said 
premises, with all and every of the auppurtehnances or any part thereof, 
in the manner preseribed by law, and out of the money rising from 
such sale to retain the suid principal and interest, together with the 
costs and charges of making such sale and ten per cent. for attor- 
neys’ fees, and the overplus, if any there be, shail be paid by the 
party making such sale, on demand, to the said party of the first 
part, his heirs and assigns. 

In witness whereof the said party of the first part has hereunto 
set his hand and seal the day and year first above written. 


(Signed) J. M. BRYAN. [seat] 
TERRITORY OF ARIZONA, |. 
County of Maricopa, ‘bey 


On this fourteenth day of March, in the year of our Lord one 


THOMAS J. BRYAN VS. M. W. KALES ET AL. 9 


thousand eight hundred and eighty-tlree, before me, John T. 
17 Alsap, a notary publie in and for the county of Maricopa, in 

the Territory of Arizona, personally appeared J. M. Bryan, 
personally known to me to be the person described in and who exe- 
cuted the foregoing instrument as a party thereto, and he acknowl- 
edged to me that he executed the said instrument freely and volun- 
tarily for the uses and purposes therein mentioned. 

In witness whereof I have hereunto set my hand and affixed my 
official seal the day and year in this certificate first above written, 
[SEAL. | (Signed) JOUN T. ALSAP, 

Notary Public. 


Indorsed as follows: Recorded, at the request of M. W. Kales, 
March 14th, A. D. 1883, at 20 min. past 11 o'clock a. m., in Book 2 
of Mortgages, pages 521, 522. (Signed) Neri Osborn, county re- 
corder, by W. kh. Morris, deputy. 

VI. 

That the said M. W. Kales, before any of the said notes became 
due or payable, and before they Or any of them had been presented 
for allowance as claims against the estate of said J. M. Bryan, to any 
executor or administrator of said estate or to the probate judge or 
to the probate court having jurisdiction thereof, and before the same 
or any of them had been allowed or rejected or in any way acted 

upon by any executor or administrator or probate judge or 
18 probate court or by any person or by any court having charge 
of said estate, and before applying to the probate court or 
any court having control of said estate for any order to pay said 
notes or any of them or the principal or interest on any of them, or 
to sell any personal property or any and which had been mort- 
gaged to secure the payment of any of said notes or any property 
belonging to said estate, and while holding in his hands, as adminis- 
trator, sufficient money to pay all the principal and interest which 
might become due on said notes or any of them he entered an action 
in the district court of the second judicial district of the Territory 
of Arizona in and forthe county of Maricopa in his own proper per- 
son and name and in his individual capacity against himself in his 
representative capacity as the said administrator of the said estate 
of J. M. Bryan, deceased, to which action there were no other parties 
plaintiff or defendant, which said action is re gister number 326 and 
entitled M. W. Kales, plaintiff, vs. M.W. Kules, administrator of the 
estate of J. M. Bryan, deceased, defendant, and filed in said court 
on the 28th day of September, 1853, in which he declared upon said 
notes and mortgages and prayed for judgment in language as fol- 
lows, to wit: 
“ Wherefore the plaintiff prays judgment against the said 
19) defendant, adminis a itor of the estate of J. M. Bryan, deceased. 
First. For the sum of fifty-seven hundred dollars, with in- 
terest on twelve hundred dollars of sum from the 11th day of 
June, 1883, at the rate of one and one-half per cent. per month, ‘and 
2—J287 
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with interest on twenty-five hundred dollars of said sum from the 
23d day of May, 1883, at the rate of one and one-half per cent. per 
month, and with interest on fifteen hundred dollars of said sum 
from the 26th day of*May, 1883, at the rate of one and one-half per 
cent. per month, and with interest on five hundred dollars of said 
sum at the rate of one and one-half per cent. per month from June 
14th, 1883, and a like rate of interest upon the principal sum named 
in any judgment or decree that may be obtained herein from the 
date thereof until the same shall be fully paid and satisfied; for 
ten per cent. for attorneys’ fees upon forty-two bundred dollars of 
such principal sum, and five per cent. for attorney’s fees upon 
twenty-five hundred doliars of said principal sum and for costs of 
sult. 

Second. That the usual decree may be made for the sale of said 
premises by the sheriff of said county according to law and the 
practice of this court; thatthe proceeds of said sale may be applied 
in payment of the amount and to the plaintiff, and that said de- 
fendant and all persons claiming under him or his decedent subse- 

quent to the execution of said mortgages upon said premises, 
20 either as purchasers, incumbrancers, or otherwise, may be 

barred and foreclosed of all right, claim, or equity of redemp- 
tion in the said premises and every part thereof, and that the said 
plaintiff may have judgment against the said defendant, as admin- 
istrator of the estate of J. M. Bryan, deceased, for any deficiency 
which may remain after applying all the proceeds of the sale of said 
premises properly applicable to the satisfaction of said judgment, 
and that such deficiency be made a claim against the estate of the 
said J. M. Bryan, deceased, to be paid as oter claims against said 
estate. 

Third. That the plaintiff or any other party to the suit may be- 
come a purchaser at said sale; that the slerilf execute a deed to the 
purchaser; that the said purehaser be let into the possession of the 
premises on production of the sheriff's deed therefor, and that the 
plaintiff may bave such other or further relicf in the premises as to 
this court may seem meet and equitable. 


VIT. 

That in such said action summons was issued out of said district 
court on the oth day of October, 1583. requiring the said M. W. 
Kales, administrator of the estate of J. M. Bryau iced, to appear 
and answer the complaint filed against lima by the said M. W. Kales 
and delivered to the sheriff of Maricopa couuty for service, which 

summons was on the same day returned by said sheriff, with 
21 his certificate thereto attached, showing that he diad person- 


ally served the same on said day on said M. W. Kales, admin- 
istrator of the estate of J. M. Bryan, deceased, by delivering to him 
personally, in said county, a COPY of suid summons and complaint. 


VIII. 
That on the next day, to wit, October 6th, 1883, the said M. W. 
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Kales, administrator of the estate of J. M. Brvan, deceased, defendant, 
and as such administrator, did file his answer to the verified com- 
plaint of M. W. Kales, plaintiff, in which he says: 

“The defendant, M. W. Kales, administrator of the estate of J. M. 
Brvan, deceased, answering the complaint on file in this action, 
admits each and every material allegation in the said complaint and 
consents that judgment and decree be entered in accordance with 
the prayer thereof.” 


IX. 
That thereupon, on the 16th day of October, 1883, the said district 
court rendered a judgment and decree as follows, to wit: 


In the District Court of the Second Judiciai District of the Territory 
of Arizona in and for the County of Maricopa. 


M. W. Kaces, Plaintiff, } 
vs. 

22 M. W. Kanes, Administrator of the Estate of J. M. Bryan, { 
Deceased, Defendant. J 

This cause having been brought on to be heard this 9th day of 
October, 1883, the same being a day of the regular October term of 
this court for the year 1883, upon the complaint filed therein 
and upon the answer filed thereto by the defendant, and the 
court having heard the proofs necessary to enable it to render 
judgment and decree herein, and it appears to the court from said 
proofs that there is now due to the plaintiff from the defendant, M. 
W. Kales, administrator of the estate of J. M. Bryan, deceased, for 
principal and interest upon the debt and mortgages set forth in the 
complaint, the following sums, respectively : Upon the first debt and 
mortgage the sum of twelve hundred and seventy-one (31,271.00) 
dollars ; upon the second debt and mortgage the sum of twenty-six 
hundred and seventy (82,670) dollars; upon the third debt and 
mortgage the sum of fifteen hundred and ninety-nine seventy-five 
hundredths ($1,599.75) dollars, and upon the fourth debt and mort- 
gage the suin of five hundred and twenty-nine thirty-seven hun- 
dredths ($529.37) dollars, making in the aggregate of principal and 
interest due upon the whole of said debts and mortgages the sam of 
six thousand and seventy and twelve hundredths (86,070.12) dol- 
lars, which sum is to draw and bear interest, at the rate of one 

20 and one-half per cent. per month, from the date hereof; and 
it further appearing from the pleadings herein and the proofs 
submitted to the court that all the allegations in the said complaint 
ure true: Now, on motion of Wm. A. Ilancock, Esq., of counsel for 
the plaintiff, it is ordered, adjudged, and decreed that all and sin- 
gular the mortgaged premises mentioned in the said complaint and 
hereinafter described, or so much of each of the respective parcels 
thereof mentioned in the respective mortgages as may be suflicient 
to raise the amount due to the plaintiff for the principal and in- 
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terest of each of the respective mortgages and costs in the suit and 
expenses of the sale, and which may be sold separately without 
material injury to the parties interested, be sold at public auction by 
or under the direction of the sheriff of the county of Maricopa, 
where said mortgaged premises are situated ; that the sale be made 
in the suid county; that the sheriff give public notice of the time 
and place of such sale, according to the course and practice of the 
court and the law relative to the sale of real estate under execu- 
tion, and that the plaintiff or any parties to the suit may become 
the purchaser at such sale, and that the sheriff, after the time 
allowed by law for redemption has expired, execute a deed to 
the purchaser or purchasers of the morgaged premises on said 

sale; that the said sheriff out of the proceeds of said 
24 sales of the respective parcels of property described in the 

separate mortgages retain his fees, disbursements, and com- 
missions on the sale of the respective pareels, and pay to the plain- 
tiff or his attorneys, out of the proceeds of the respective parcels, his 
costs in the suit, taxed upon the first said mortgage at $5.14 dollars, 
and upon the said second mortgage at $17.11 dollars, and upon the said 
third mortgage at $10.25 dollars, and upon the said fourth mortgage 
at $5.40 dollars, and amounting in the aggregate to the sum of $58.90 ; 
and the sum of one hundred and twenty dollars, fixed by said first 
mortgage und allowed by the court as counsel fees for foreclosure, 
and the sum of one hundred and twenty-five dollars, fixed by said 
second mortgage and allowed by the court as counsel fees for fore- 
closure, and the sum of one hundred and fifty dollars, fixed by said 
third mortgage and allowed by the court as counsel fees for fore- 
closure, and the sum of fifty dollars, fixed by said fourth mortgage 
and allowed by the court as counsel fees for foreclosure, amounting 
in the aggregate to the sum of four hundred and forty-five dollars, 
which said respective sums shall draw and bear interest from the 
date hereof at the rate of ten per cent. per annum, 

And also tlic aggregate amount so found due as aforesaid upon 

the respective mortgages, with interest thereon at the rate of 
25 one and one-half per cent. per month, or so much of the re- 

spective sums as the said proceeds of sale of the separate parcels 
of property mentioned in the respective mortgages will pay of the 
same, applying to the payment of each of the respective mortgages 
only the proceeds of the sale of the property mentioned and described 
in said mortgages. 

That thedefendant, M. W. Kales, as administrator as aforesaid, and 
all persons claiming or to claim from or under him or from or under 
the said J. M. Bryan, deceased, at.d all persons having liens subse- 
quent to said mortgages by judgment, decree, or otherwise upon the 
lands deseribed in said mortgages or either of them, and they or 
their personal representatives, and all persons having any lien or 
claim by or under such subsequent judgment or decree, and their 
personal representatives, and all persons claiming under them be 
forever barred and fereclosed of and from all equity of redemption 
and claim in, of, and to said mortgaged premises and every part and 
parcel thereof from and ‘after the delivery of said sheriff’s deed. 
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And it is further adjudged and decreed that the purehaser or 
purchasers of said mortgaged premises at such sale be let into posses- 
sion thereof and that anv of the parties to this action who may be 
In possession of said premises or any part thereof, and any person 
who, since the commencement of this action, has come into Posses- 

sion under them or either of them, deliver PrOsse ssion thereof 
26 to the purchaser or purchasers on production of the sheriff's 
deed for such premises or any part thereof. 

And it is further adjudged and decreed that if the monies arising 
from said sale of any of the separate parcels of said lands deseribed 
in either of the respective mortgages shall be Insuflicient to pay the 
amount so found due to the plaintiff, as above stated, upon each of 
the respective mortgages, with interests and costs and expenses of 
sale as aforesaid, the sheriff specify the amount of such deticteney 
and balance due the plaintiff? Upon each of the respective Inorteages 
separately in his return of sale, and that on the coming in and filing 
of said returns of deficieney the same shall become a claim against 
the estate of J. M. Bryan, deceased, to be paid as other claims are 
paid, 

The description and particular boundaries of the property author- 
ized to be sold under and by virtue of this deeree, so far as the same 
ean be ascertained from the Inortgages referred to or from the com- 
plaint filed in this action are as follows, to wit: 

In the first mortgage all that certain lot, piece, or parce] of land 
situate, lying, and being in the county of Maricopa and ‘Territory 
of Arizona, described as follows: 

The southeast } of section number thirty-three (35), in township 

two (2) north, of range number three (5) east, of the Cala and 
27 Salt river meridian, and of the district of lands subject to 

sale at the land oflice at Tueson, Arizona, together with all 
and singular the tenements, hereditaments thereto belonging or in 
anywise appertaining. 

In the second mortgage all that certain lot, piece, or parcel of land 
situate, lying, and being in the county of Maricopa and ‘Territory of 
Arizona, described as follows: 

The northeast quarter of section number five (5), in township one 
(1) north, range three (5) east, of Gila and Salt river meridian, and 
of the district of lands subject to sale at the U.S. land office at Tue- 
son, Arizona, the said piece of land Iving one-half mile north of the 
city of Phoenix, in said county of Maricopa, and known as the 
“Shortle Ranch,” together with all and singular the tenements, 
hereditaments, and appurtenances thereto belonging or in any wise 
appertaining. ) 

in the third mortgage all that certain lot, piece, or parce! of leaned 
situate, lving, and being in the county of Maricopa and ‘Territory of 
Arizona, described as follows: The southeast quarter of section num. 
ber nine (9), in township number One north, of rahyere nionber three 
east, of the Gila and Salt river meridian, and of the district of lands 
subject to sale at the U.S. land office at Tueson, Arizona, together 

with all and singular the tenements and hereditaments and 
28 appertaining appurtenances thereto belonging or In anywise 
appertaining. 
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In the fourth mortgage all that certain lot, piece, or parcel of 
land situate, lying, and being in the county of Maricopa and Terri- 
tory of Arizona, deseribed as follows: <All of block ninety-eight 
(98), in the city of Pheenix, in said county of Maricopa, according 
to the plat of said city made by Win. A. Hancock, surveyor, a copy 
of which said plat is on file in the office of the county recorder of 
Maricopa, in the Territory of Arizona, reference to which map is 
hereby made for the size and location of said block. 

Done in open court this 16th day of October, 1885. 

(Signed) D. H. PINNEY, Judge. 


X. 

That in pursuance of the said judgment and decree the said dis- 
trict court did, on the 8th dav of November, 1883, make an order 
of sale commanding the sheriffof Maricopa county to notice for sale 
and sell all the property described in said mortgage and to make 
his return thereof to said district court. 


XI. 


That in pursuance of said order of sale defen dant, L. H. Orme, 
sheriff of said county of Maricopa, did proceed to advertise 
29 the said property for sale, and on the 15th day of December, 
1883, did proveed to sell and did sell the said property 

and all thereof in parcels as follows: 

To Robert Garside, the first above-described piece of real estate, 
being southeast quarter of section thirty-three (55), township two 
(2) north, range three (5) east, of the Gila and Salt river meridian, 
for the sum of fifteen hundred doilars, 

To said M. W. Kales, the second above-described piece of property, 
being the northeast quarter of section five (5), township (1) north, 
range three (3) east, Gila and Salt river meridian, for the sum of 
twenty-nine hundred and seventy-five dollars. 

To William Gilson, the third above-described piece of property, 
being the southeast quarter of section nine (9), township (1) north, 
range three (3) east, Gila and Sait river meridian, for the sum .of 
eighteen hundred and fifty dollars. 

To M. W. Kales, the fourth above-described piece of property, 
being all of block number ninety-eight (95), in said city of Pheenix, 
for the sum of six hundred dollars. 

That each and all of the said prices bid and paid for each respect- 
ive piece of property was an inferior price, mnuch less than each was 

worth in the open market and much less than each would 
30 have brought at a regular and usual sheriff's sale; and the 

said sheriff did make, execute, and deliver at the happening 
of and upon such sales the usual sheriff's certificate of sale to each 
— respective purchasers for said respective pieces of property so 
sold. 


XII. 


That thereafter, on the 26th day of December, 1883, the said sheriff 
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did make to and file with said district court his return of said sales, 
but neither said sale nor any portion thereof has ever been confirmed 
by said district court. 


XIII. 


That after said sales by said sheriff and before the making of any 
deeds—said sheriff thereon, the said M. W. Kales as purchaser of the 
second above-described property, to wit, the northeast quarter of see- 
tion five (5), township one (1) north, range three (3) east, Gila and 
Salt river meridian, assigned, transferred, and set over to defendant, 
J.T. Simms, the said sheriff’s certificate of sale thereof and all his 
right thereunder; and after said sales by said sheriff and before the 
making of any deed by said sheriff thereonto the said M. W. Kales, 
as purchaser of the fourth above-described property, to wit, block 
(9S) of the said city of Pheenix, assigned, transferred, and set over 

to defendant, D. H. Pinney the said sheriff’s certificate of sale 
ol thereof and all his rights thereunder. 
XLV. 

That thereafter, to wit,on June 16th, 1SS4, the said sheriff, in pur- 
suance of said sheriff’s sale, executed and delivered to the defendant, 
Robert Garside, a sheriff’s deed for the first above-described prop-— 
erty, to wit, the southeast quarter of section thirty-three (55), town- 
ship two (2) north, range three (5) east, of Gila and Salt river merid- 
jan, and since then, to wit, on May 20th, 1887, the defendant, Robert 
Garside, sold and conveyed the same to defendant, J. De Barth Shorb, 
who is now in possession and pretends to be the owner thereof. 

That on June 10th, 1884, the said sheriff, in pursuance of said 
sheriff’s sale and assignment of certificate of sale by said defendant 
Kales, executed and delivered to the defendant, J. T. Simuns, a 
sheriff’s deed for the second above-described property, to wit, the 
northeast quarter of section five (5), township one (1) north, range 
three (5) east, Gila and Salt river meridian; and sinee then, to wit, 
on February 28th, 1887, defendant, J. T. Simms, and defendant, Han- 
nah ‘T. Simms, whois the wife of said J.T. Simms, sold and conveyed 
the same to defendant, George 'T. Brasius, who subdivided the same 

into blocks and lots, with streets running through the said 
o2 property, and the said property, to wit, the said northeast 

quarter of section 5, township one(1) north, range three (5) 
east, Gila and Salt river meridian, is now commonly known and 
designated as “Central Place,” and of the blocks and lots thus eom- 
posing said “Central Place,” the said defendant, George T. Brasius, 
did, on May Srd, 1887,sell and convey unto the defendant, John W. 
Jeffries, that portion commonly known and designated as lot num- 
ber two (2), of block number twelve (12), in said “Central Place,” 
and on May Sth, 1887, to defendant, Henry W. Ryder, that portion 
commonly known and designated as lot number one (1), of block 
number eighteen (18), in said Central Place; that on June 19th, 1854, 
the said sheriff, in pursuance of said sheriff's sale, executed and de- 
livered to the defendant, William Gilson, a sheriff’s deed for the 
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third above-described property, to wit, the southeast quarter of sec- 
tion nine (9), township one (1) north, range three (3) east, of Gila 
and Salt river meridian, and since then, to wit, on April 6th, 1886, 
the defendants, William Gilson and Lizzie Gilson, who is the wife 
of said William Gilson, sold and conveyed the same to defendant, 
Cordelia L. Beckett, who is the wife of the defendant, C. G. Beckett, 
and wlio is now in possession and pretends to be the owner thereof. 

That on June 16th, 1884, the said sheriff, in pursuance of said 

sheriff’s sale and the said assignment of certificate of sale of 
Oo said Kales, executed and delivered to ‘the defendant, D. H. 

Pinney, a sheriff’s deed for the fourth above-described prop- 
erty, to wit, block number 98, of the said city of Phoenix, who, on Sep- 
tember 10th, 1886, sold and conveyed a portion thereof, commonly 
known as lot 10, in said block, of the city of Pheenix, to the defend- 
ant, The Bank of Napa, which plaintiff alleges to be a corporation 
incorporated and existing under and by virtue of the laws of the 
State of California. 

And the said defendant, D. H. Pinney, on November 18th, 1886, 
sold and conveyed another portion of said block 98, commonly 
known as lots numbers one, three, five, seven, and nine of said block 
number JS, of the said city of Pheenix, to the defendant, F. Q. Story, 
who, on December 6th, 1586, sold and conveyed the same and all 
of last-mentioned lots to defendant, M. H. Sherman, who is now in 
possession and pretends to be the owner thereof. 


XV. 

That at the time of the death of the said Jonathan M. Bryan, Vine 
Bryan was and fora long time prior thereto had been the wife of 
said Jonathan M. Bryan, and deceased, and did him survive with- 
out issue, and the said Jonathan M. Bryan left no descendants. 


XVI. 
That all and each of the lots, pieces, and parcels of land 
) above in this complaint described was acquired by the said 


Jonathan M. Bryan after and during the marriage between 
him and the said Vina Bryan, and was, at the time of the death of 
the said Jonathan M. Bryan, the common property of the said Jona- 
than M. Bryan and the said Vina Bryan, Ins wife, and upon his 
death she became and was his sole heir and upon her all of the sole 
common property did then and there descend and in her remain 
until the 29th day of June, 1887, when by two certain deeds of con- 
veyance by her made, executed, and delivered to the plaintiff, 
Thomas J. Bryan, for a good and valuable consideration, she did 
grant, convey, remise, release, and forever quitclaim unto this said 
plaintiff all of the lands above herein described, together with all 
and singular the tenements, hereditaments, and appurtenances 
thereunto beionging or in anywise appertaining and the rents, 
issues, and profits thereof, and also all the estate, right, title, and 
interest, claim of homestead, property, possession, claim, and demand 
whatsoever, as well in law as in equity, of the said Vina Bryan of, 
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in, or to the said premises and every part and parcel thereof, with 
the appurtenances; to have and to hold under him, the said plain- 
tiff, his heirs and assigns forever; aud the said Vina Bryan did 
never at any time consent to or atlirm any of the sales, deeds, cer- 
tificates of sale, conveyances, or proceedings made by any of 
oo the defendants or the said district or probate court or the 
said sheriff, but always affirmed and does now affirm, and 
her grantee, this plaintiff, always did and does now aflirm, that all 
such last-mentioned sales, deeds, certificates of sale, conveyances, and 
proceedings by the said defendants or any of them or by the said 
district court, probate court, or sheriff were unwarranted, against 
equity, and without authority of law. 
XVII. 

That — ail of the facts herein alleged the defendants and each of 
them, at all the times herein mentioned, had full notices; that the 
defendant, D. H. Pinney, was the judge of the said district court and 
acted as such in all the proceedings had in the said action, wherein 
said defendant, M. W. Kales, was plaintiff and said M. W. Kales as 
administrator of the estate of J. M. Bryan, deceased, was defendant; 
and said defendant, D. H. Pinney, rendered and made the said 
decree of foreclosure and order of sale therein and was so the Judge 
of said district court at the time of the assignment to him by said 
defendant, M. W. Kales, of the sheriflf’s certificate of sale of said 
block number 98, in said city of Phoenix, and also at the time of. 
the execution and delivery to him by the said sheriff of the said 
sheriff’s deed thereof. 


XVIII. 


36 That the premises described in this complaint are of the 
ralue of $125,000. 

Wherefore plaintiff! prays— 

First. That all the proceedings, judgment, decree, and order of 
sale had, made, rendered, or ertered by the said district court in the 
said action wherein said M. W. Kales was plaintiff and said M. W. 
Kales, administrator of the estate ef J. M. Bryan, deceased, was de- 
fendant be annulled, set aside, and declared void. 

Second. That the said sale of the property described in this com- 
plaint made by the said sheriff and the said certificates of sale and 
the said sheriff’s deeds made, executed, and delivered to the de- 
fendants, M. W. Kales, Robert Garside, Wm. Gilson, D. H. Pinney, 
J. = Simms, be annulled, set aside, ana declared void and the parts 
and portions of said property conveyed or attempted to be conveyed 
thereunder to the defendant herein be decreed to have been received 
by them and each of them with notice and in trust for the said 
Vina Bryan and her grantee, this plaintiff. 

Third. That it be adjudged and deerced that each and all of the 
defendants respectively how pretending to claim or own the above- 
described lands or any portion thereof do hold the same and each 
portion so — by them respectively in trust for this plaintiff, 

v— 1287 
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Fourth. That it be adjudged and decreed that each of 

OT the defendants claiming to own any portion of the lands de- 

scribed herein do convey to the plaintiff the portions so 

claimed by each respectively upon the plaintiff doing whatever this 
court may decree he should equitably do. 

Fifth. That any and all estate and interest claimed by the de- 
fendants or any of them in the above-described premises be devested 
from said defendants and each of them, and that the same and all 
thereof be vested in this plaintiff. , 

Sixth. That it be adjudged and decreed that the defendants and 
each of them be enjoined and commanded to refrain from selling, 
conveying, mortgaging, or in any way interfering with said premises 
or from asserting any claim or title thereto in any way or at any 
time or from receiving any money or property on account of said 
property or any attempted transfer of the same. 

Seventh. That this plaintiff have such other and further relief 
and may be decreed and permitted to do all that is fair, just, and 
equitable in the premises, and for costs. 

CAMERON H. KING. 

GOODRICH, SMITH, STREET & GOODRICH, 

Attorneys for Plaintiff. 

Indorsements: Filed July 18th, 1887. J. E. Walker, clerk. 


38 (Title of court and cause.) 
Original Answer of M. W. Kales. 


Now comes defendant, M. W. Kales, by his attorneys, and, answer- 
ing the plaintiff's complaint filed herein, for himself alleges— 


I. 


The defendant says that he improperly joined in this action with 
all and each one of the other defendants therein, because he says 
that the complaint does not show any joint or common interest 
in the subject-matter of the action between this defendant and all 
or either of lis said codefendants. 


IT. 


The defendant says that when this, action was commenced there 
was another action brought in the district court of the second ju- 
dicial district of the Territory of Arizona in and for the county of 
Maricopa by the said T. J. Bryan for the same supposed cause of 
action and for the revovery of the same lands described in the com- 
plaint, which said action is still pending. 


If. 


The defendant says that the plaintiff should not be allowed to 
maintain this action without joining with him as plaintiffs Cameron 
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H. King, E. J. Edwards, Ben. Goodrich, Briggs Goodrich, and 
og Webster Street, because prior to the commencement of this 
action, to wit, on the fourth day of July, 1SS7, said T. J. 
ryan (the plaintiff herein) sold and conveyed by quitelaim deed 
to said Cameron IH. King and E. J. Edwards an undivided one-half 
of his pretended interest and alleged title in and to all of the land 
described in plaintiff's complaint except the northeast quarter of 
section (5) five, township (1) one north, range (3) three east, Gila and 
Salt river meridian. On the same day (July 4th, 1887) the said T. 
J. Bryan by quitelaim deed conveyed an undivided one-half of his 
pretended interest and alleged title in and to the northeast quarter 
of section (5) five, township (1) one north, range (5) three east, 
Gila and Salt river meridian, to Cameron King, and on July ISth, 
1887, the said Cameron King by quiteclaim deed conveyed an undi- 
vided one-fourth of his pretended interest In and to the northeast 
quarter of section (5) five, township (1) one north, range (5) three 
east, Gila and Salt river meridian, to Ben. Goodrich, Briggs Good- 
ricu, and Webster Street. 
VI. 
The defendant excepts to the plaintiffs complaint and says the 
same is insufficient in law to the require him to answer thereto, and of 


this he prays judgment of the court that he go hence without delay 
and recover his costs in this behalf expended. 


40 V. 


The defendant says that the pretended interest and title through 
and by whieh plaintiff claims the lands described in the complaint 
was acquired by said plaintiff while the defendants, Garside, Shorb, 
Simms, Brasius, Jeffries, Ryder, Beckett, Pinney, Bank of Napa, 
Story, and Sherman, were in the peaceable and adverse possession 
of said lands, — which said lands the plaintiff has never been in pos- 
session. 

VI. 

The defendant says the plaintiff ought not to have and maintain 
this action, because the defendants, by themselves and through their 
grantors, have had and held peaceable and adverse possession under 
title of the lands described in the complaint for more than three 
years next before the commencement of this action. 


VIL. 


For another defense defendant alleges that the pretended cause of 
action in said complaint set forth did not accrue at any time within 
three years next before the commencement of this action, and that 
the said pretended cause of action is barred by the provisions of 
sub. 4, sec. 14, act No. 100, of the 11th Legislative Assembly of 
Arizona. 
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VOT. 


The defendant says that the plaintiff ought not to be admitted to 
allege that he is the owner in fee or otherwise, or that he has 
41 any interest, right, or tithe whatever in or to the lands de- 
scribed in the complaint or any part thereof through or by 
any conveyance from the said Vina Bryan, because he alleges that 
on the 16th day of October, 1883, a judgment was duly rendered and 
made in and by the district court of the second judicial district of the 
Territory of Arizona inand for the county of Maricopa, in which said 
action the defendant was the plaintiff. and in his capacity as ad- 
ministrator of the estate of J. M. Bryan, deceased, he was the defend- 
aut, to foreclose four certain mortgages executed by the said J. M. 
Brvan prior to his death, in which said judgment and after a full 
and fair hearing by the said court of all the facts it was ordered, 
adjudged, and decreed in plaintiffs complaint herein and that the 
same be sold at sheriffs sale to satisfy the amounts specified in such 
judgment, and thereafter an order of sale was duly issued out of 
said court commanding the sale of all the lands described in plain- 
tiffs complaint herein at sheriff's sale under such judgment, and 
the said lands were thereafter duly sold at sheriff's sale under such 
judgment, and the same nor any part thereof was ever redeemed ; 
that the lands described in plaintiffs complaint herein are the same 
lands set out in such judgment, order of sale, and are the same 
lands sold by the sheriff thereunder. 


42 IX. 


The detendant says that the plaintiff ought not to be admitted to 
allege that he is the owner in fee or otherwise, or has any interest, 
right, or title whatever in or to the lands described in his compiaint 
or any part thereof by or through any conveyance from Vina Bryan, 
because defendant alleges that the defendant — heretofore, in the 


month of September, 1583, appointed administrator of the estate of 


J. M. Bryan, deceased, by the probate court of Maricopa county, 
Arizona, at the request of his widow, the said Vina Bryan; that in 
due course of administration and at the proper time this defendant 
as such administrator exhibited to the said probate court (which 
eourt has sole jurisdiction in the premises) a full, true, correct, and 
final account of all lis actions as such administrator in connection 
with the administration of said estate, in which said final aecount 
was exhibited and set forth the action had and done by this defend- 
ant as such administrator in relation to all the lands deseribed in 
the plaintiffs complaint; that the said Vina Brvan, the heir-at-law 
of said J. M. Bryan and plaintiff's grantor, had full and legal notice 
of the presentation and filing of said aecount and of the place and 
time fixed for the hearing, settlement, and approval thereof: that 
the said Vina Bryan then or thereafter made no objection to said 

final account or any part thereof, nor objected to its allow- 
43 ance, settlement, or approval, but stood by silent and aequi- 

esced in the same, and the said final account as exhibited, 
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filed, and rendered was duly settled, allowed, and approved by said 
probate court. 
X. 

The defendant says that the plaintiff ought not to be allowed to 
allege that he is the owner in fee or otherwise, or that he has any 
interest, right, or title whatever in or to the lands described in his 
complaint or any part thereof through or by any conveyance from 
Vina Brown (formerly said Vina Bryan), because defendant alleges 
that the said Vina Bryan at the time well knew of the pendeney of 
the action and rendition of judgment therein as set out in plaintiff's 
complaint; that she well knew of the sale of said lands at sheriff's 
sale under such judgment as set out in the complaint, and that she 
well knew of the purchases at such sale, but in all of this she made 
no objection, but stood by and remained silent and aequiesced in 
the same for more than three years; and defendant says that his co- 
defendants under their respective purchasers of said lands entered 
into the actual possession thereof and have made large and valua- 
ble improvements thereon, all of which was well known to the said 
Vina Bryan, but she made no objection thereto, but stood by and 
remained silent and acquiesced therein for more than three years. 


44 & 45 XI. 


The defendant says that in the month of September, 1883, at the 
request of Vina Bryan, widow of J. M. Bryan, deceased, letters of 
administration were granted by the probate court of Maricopa county, 
Arizona, upon the estate of said deceased to this defendant, who 
thereupon qualified and entered upon the duties of such administra- 
tion; that within the time provided by law creditors of the said J. 
M. Bryan, deceased, presented their claims — to law to this defendant 
as such administrator, who approved the same, which said claims 
were approved and allowed by the judge of said court; that the 
claims allowed by this defendant as such administrator and allowed 
by the said court as claims against the estate of the said J. M. Bryan, 
deceased, and entitled to payment out of the proceeds of said estate 
amount to the sum of 822,027.16; that the entire assets and proceeds 
of said estate were insufficient to pay the said claims mm full, and 
that such proceeds were only sufficient to pay a pro rate of said 
claims, to wit, about forty-six per cent. (46%), and the same were 
paid only to the extent of only about 26%, leaving the balance of 
such claims against said estate still unpaid to the amount of about 
$11,880.45. 


XII. 


The defendant, for further answer to the complaint filed 

46 herein, denies that the suit of M. W. Kales vs. M. W. Wales, ad- 
mninistrator of the estate of J. M. Bryan, deceased, registered 

No. 526, was commenced before any or either of the notes set forth 
In the plaintiff’s complaint was due or payable, or before they or 


either one of them had been presented to the probate judge or pro- 
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bate court of Maricopa county, or before they or either of them had 
been allowed or rejected or in any way acted upon by said probate 
judge or court, or before applying to the said probate court for an 
order to pay said notes or either of them or the principal or interest 
on either or any of them or to sell any lands or personal property 
or any lands which had been mortgaged to secure the payment of 
said notes or either of them. 

Denies that said suit was commenced while said administration 
had in his hands sufficient or any money whatever of said estate to 
pay all the principal or any part thereof or all the interest or any 
part thereof of said promissory notes or either one of them. 

Denies that the several sums paid for the several pieces of said 
land set out in plaintiff’s complaint or that either of said sums was 
an inferior price for the land so purchased and bid for or was less 
than such land was worth in open market or otherwise, but alleges 
that the several sums paid forthe said several pieces of land at such 
sheriff’s sale was a full, fair, and reasonable price for the same. 

Denies that the lands described in the plaintiff’s complaint 

47 or any part thereof after the death of J. M. Bryan, deceased, 

descended to Vina Bryan, or that after the death of said J. 

M. Bryan the title thereto rested solely in Vina Bryan otherwise 

than subject to all the debts of said J. M. Bryan, deceased, and the 

mortgages and promissory notes set out in plaintiff’s complaint ; 

and he denies that any title, interest, or right whatever in or to the 

said lands or any part thereof rested in or remained in or to said 
Vina Bryan longer than or after the 19th day of June, 1854. 

Denies that the ptaintiff is the owner in fee or otherwise, or that 
he has any interest, right, or title to the lands described in his com- 
plaint or any part thereof. 

Denies that the said Vina Bryan did not consent to or affirm the 
sales, deeds, certificates of sales, conveyances, or proceedings made 
by the defendants or either of them or of said district court or 
probate court or said sheriff; but, upon the contrary, he alleges that 
she consentea (0, ratified, and acquiesced in all the proceedings had 
and done either in the said probate court or the said district court 
by this defendant in relation to the administration of the affairs of 
suid estate of J. M. Bryan, deceased, the recovery of the judgment set 
forth in plaintiff’s complaint, the sale of the lands therein set forth, 

and the execution of the deeds therein set forth. 
48 Denies that said Vina Bryan did ever affirm that the said 
sales or either one of them, deeds, certificates of sale, con vevances, 
or proceedings by the said district court or probate court or sheriff of 
this defendant were unwarranted, against equity, or without authority 
of law, or that the same were or are unwarranted, against equity, or 
without authority of law. 

The defendant, having fully answered, prays judgment that plain- 
tiff take nothing in this action, and that defendant go hence without 
delay, with his costs recovered. 

BAKER & CAMPBELL anp 
CLARK CHURCHILL, 
Att’'ys for Defendant. 
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TERRITORY OF ARIZONA, | Pon 
County of Maricopa, j°° 


G. W. Hoadley, being duly sworn, says that he is the agent of M. 
W. Kales, one of the defendants in the above-entitled action, who 
is not now within the Territory of Arizona; that he has heard read 
the foregoing answer and knows the contents thereof; that the 
same is true of hisown knowledge except as to those inatters therein 
stated on information and belief,and as to those matters he believes 


it to be true. 
G. W. HOADLEY. 


Subseribed and sworn to before me this first day of September, 
A. D. 1887. 
J. E. WALKER, 
Clerk District Court. 


Indorsed: Filed Sept. Ist, 1887. J. E. Walker, clerk. 


49 Title of court and cause. 
Demurrer and Answer of L. I. Orme. 


Now comes L. H. Orme, one of the above-named defendants, for 
himself, and, by his attorney, Frank Cox, submits the following de- 
murrer and answer to plaintiff’s complaint on file herein in the 
above-entitled action : 

First. That said complaint does not state facts suflicient to consti- 
tute a cause of action against the defendant Orme as sherill or other- 
wise or at all. 

Second. That, answering plaintiff’s complaint, defendant Orme 
denies each and every allegation in said complaint contained. 

Wherefore he prays that be may go hence with his costs in this 
behalf expended. 

FRANK COX, 
Alty for L. Il. Orme. 


Indorsed: Filed Sept. 8th, 1887. J. E. Walker, clerk. 


o0 In the District Court of the Second Judicial District of the 
Territory of Arizona in and for the County of Maricopa. 


Tuomas J. Bryan, Plaintiff, ) 
vs. 
GEORGE T. Brastns, Impleaded with M. W. Kates, L. > No. 765. 
H. Orme (Sheriff), Rosert Garsipe, and Others, Ve- 
fendants. 


Now comes the above-named defendant, Robert Garside, and, 
answering the complaint of the above-named plaintiff, alleges— 
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For a first defense. 


The defendant excepts to the plaintiff’s complaint and says the 
same is insufficient in law to require him to answer thereto, and of 
this he prays judgment of the court that he go hence with his costs 
in this behalf expended. 

9 


Defendant alleges that the pretended interest and title through 
and by which plaintiff claims the lands described in the complaint 
and hereinafter described was acquired by said plaintiff while this 
defendant was in the peaceable and adverse possession of said lands, 
of which said lands or any part thereof plaintiff has never been In 
possession; and of this he prays judgment of the court that he go 
hence with his costs in this behalf expended. 


3. 
ol (1.) Defendant alleges that plaintiff ought not to have or 


maintain this action, because this defendant has had and has 
neld peaceable aud adverse possession of the lands described in the 
complaint and hereinafter described under title thereto for more 
than three years next before the commencement of this action. 

(z.) For another defense defendant alleges that the pretended 
cause of action in said complaint set forth did not accrue at any 
time within three vears next before the commencement of this action, 
and that the said pretended cause of action is barred by the provis- 
ions of sub. 4, see. 14, act No. 100 of the 11th Legislative Assembly 
of Arizona, and of this he is ready to verify, and prays judgment of 
the court that he go hence with his costs in this behalf expended. 


4 


The defendant further says that plaintiff ought not to be allowed 
to maintain .his action, because M. W. Kales was heretofore, in the 
month of September, 1583, at the request of Vina Bryan, plaintiff’s 
grantor, appointed administrator of the estate of J. M. Bryan, de- 
ceased, who is mentioned and referred to in the complaint by the 
probate court of Maricopa county, Arizona; that in due course of 
administration and at the proper time, to wit, on the 25th day of Oc- 

tober, A. D. 1884, said administrator, M. W. Kales, exhibited 
o2 to the said probate court (which court had sole jurisdiction 

in the premises), a full, true, complete, correct, and final 
account of all his actions as such administrator in connection with 
the administration of said estate, in which said final account was 
exhibited and set forth the action had and done by said adminis- 
trator in relation to said estate and the property and affairs thereof, 
in which final account said administrator reported to said court, 
among other things, that the tract of land in said complaint de- 
scribed as follows, to wit, the southeast quarter of section thirty- 
three (53), township two north, range three east, of Gila and Sait 
river meridian, had been sold to pay the mortgage thereon, which 
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is referred to in the complaint; that the said Vina Bryan (wife and 
heir-at-law of said deceased) and plaintiff’s grantor had full and 
legal notice of the presentation and filing of said aecount and of 
the time and place for the hearing and settlement and approval 
thereof by said probate court, but that said Vina Bryan then or 
thereafter made no objection to the said account or any part thereof 
nor objected to ifs allowance thereof, settlement, and approval, and 
the said account as exhibited, filed, and rendered was duly settled, 
approved, and allowed by said probate court by a decree and judg- 
ment of said court duly made and given by said court on the oth 

day of November, A. D. 1SS4, and said final account of said 
Oo administrator and said decree and judgment of said probate 

court are hereby referred to and made part hereof. 

D. 

Defendant further alleges that said Vina Bryan well knew of the 
sale of said southeast quarter of section thirty-three, township two 
north, range three east, of Gila and Salt river meridian, under and 
by virtue of the judgment set forth in the complaint in this aetion, 
and of the purchase thereof by this defendant and of his entry into 
possession thereof, to which she at no time made any objection, but 
acquiesced in the same; that she knew of the intended purchase of 
said lands by this defendant, but she made no objections thereto or 
claimed any interest in said lands, but remained silent; that this de- 
fendant purchased said lands for the surn of fifteen hundred dollars 
from the sheriff of Maricopa county, Arizona, which said Vina Bryan 
well knew and she made no objections thereto nor made any claim 
to said land; that this defendant entered into the possession of said 
land under said sale, which said Vina Bryan well knew; that she 
made no objection thereto nor made any claim to said land, but re- 
mained silent and acquiesced therefo; that this defendant made 
valuable improvements upon said lands to the amount of upwards 
of three thousand dollars, which said Vina Bryan saw and knew; 
that she made no objection thereto, but remained silent and ac- 
quiesced thereto. 


b& 5d 6. 


For a further defense defendant alleges that upon the 24th day’of 
September, 1885, at the request of Vina Bryan (the widow of said J. 
M. Bryan, deceased), letters of administration were granted by the 
probate court of Maricopa county upon the estate of said J. M. Bryan, 
deceased, to one M. W. Kales, who thereupon qualified and entered 
upon the duties of such administrator; that within the time pre- 
scribed by law creditors of the said J. M. bryan presented their claims 
according to law to said administrator, who approved the same, which 
said claims were approved and allowed by tne judge of said probate 
court and filed in the office of the clerk of said court; that the claims 
allowed by the said administrator and filed and allowed by the pro- 
bate court as claims against the estate of said J. M. Bryan and en- 
titled to the payment out of tie proceeds of said estate amounted to 
4—]257 


on 
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the sum of forty-two thousand two hundred and thirty-six ninety-° 


three hundredths dollars; that upon the presentation of the accounts 
of said administrator to the said probate court, it appearing that the 
proceeds derived from the said estate was insufficient to pay the 
creditors of said estate in full, and that said proceeds were only sufhi- 
cient to pay a pro rata of said claims, to wit, forty-six (46%) per 
cent. thereof, that the said probate court duly made a decree 
56 and order requiring said administrator to distribute the pro- 
ceeds of said estate among said creditors at said rates, which 
was so done, leaving said creditors unpaid in the sum of eleven 
thousand seven hundred and eighty forty-five hundredths dollars, 
which said indebtedness of said J. M. Bryan still remains unpaid. 


Lamd 


i. 


For a further answer defendant denies that the suit of M. W. 
Kales vs. M. W. Kales, administrator of the estate of J. M. Bryan, 
deceased, register number 326, was commenced before any or either 
of the notes set forth in plaintiff’s complaint was due or pay- 
able, or before they or either one of them had been presented to the 
probate court or probate Judge of Maricopa county, or before they or 
any of them had been allowed or rejected or in any Way acted upon 
by said probate Judge or court, or before applying to the said pro- 
bate court for an order to pay said notes or either of them or the 
principal or interest or any of them, or to sell any lands or per- 
sonal property or any lands which had been mortgaged to secure 
the payment of said notes or either of them. 

Denies that said suit was commenced while said administrator 
had in the hand sufficient or any funds whatever of said estate to 
pay all the principal or any part thereof or all the interest or any 

part thereof of said promissory notes or either of them. 
57 Denies that the amount bid by the defendant Garside, at 

the sheriff’s sale referred to in the plaintiff’s complaint, for 
said southeast quarter of section thirty-three, township two north, 
range three east, of Gila and Salt river meridian, was an inferior price 
therefor or less than the said land was worth in open market or less 
than 1i would have brought at a regular or usual sheriff's sale or 
otherwise, but avers that the same was a full and reasonable price 
for said land and all the same was worth. 

Denies that the lands mentioned in plaintiffs complaint, to wit, 
the southeast quarter of section thirty-three, township two north, 
range three east, Gila and Salt river ‘meridian, or any part thereof, 
after the death of said J. M. Bryan, the title thereto or any part 
thereof vested in Vina Bryan, but avers that the same was subject 
to the mortgage set forth In plaintiff’s complaint, and the same was 
sold to pay said mortgage and all and every right, title, or interest 
said J. M. Bryan or his estate had therein was divested and alien- 
ated, and neither said estate nor the heirs of said Bryan have had 
any right, title, or interest in said property since the 5th day of 
November, 1854, and denies that plaintiff 1s the owner in fee or other- 
wise of the said southeast quarter of section thirty-three, township 
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two north, range three east, of Gila and Salt river meridian, 
oS or any part thereof, and alleges that the said defendant, Rob- 
ert Garside, purchased said land at sheriff's sale, under the 


judgment set forth in plaintiffs complaint, on the 15th day of Decem- 


ber, 1883, for the sum of fifteen hundred dollars, which was a fair, 
reasonable, and just price for said land and all that the same was 
then worth: that said land was not redeemed from said sale, and 
thereafter and after the time for redemption had expired the said 
sheriff, for and in consideration of said sum of fifteen hundred dol- 
lars bid and paid by the defendant Garside to said sheriff for said 
property, duly made and executed his deed, whereby he canveved 
said southeast quarter of section thirty: three, township two north, 
range three east, of Gila and Salt river meridian, nnto the defend- 
ant Garside, who thereby became and was on the 16th dav of June, 
A. D. 1884, the owner thereof, and entered into possession of and 
commenced to improve said tract of land, and continued in posses- 
sion and occupancy thereof from thence to the commencement of 
this action, and he still remains in possession of said premises; that 
said land, by reason of the improvements made thereon by this de- 
fendant, greatly Inereased in value, and on or about the 16th day 
of June, A. D. 1887, this defendant Garside granted, bargained, sold, 
and conveved said tract of land for the sum of sixteen thousand dol- 
lars unto J. De Barth Shorb. 

This defendant denies that Vina Bryan did not consent to 
ot) or aflirm the sales, deeds, certificates of sale, conveyances, or 


proceedings made by the defendants or any of them or the 


said district or probate court or said sheriff; but, upon the contrary, 


said defendant alleges that Vina Bryan consented to, ratified, and 
acquired in all the proceedings had and done either in satd probate 
or the said district court by the said M. W. Kales, administrator, in 
relation to the administration of the affairs of said estate of J. M. 
Brvan, deceased, the recovery of the judgment set forth in said com- 
plaint, the sale of the land therein alleged, and the execution of the 
deeds therein set forth. 

Denies that said Vina Bryan did ever affirm that the sales, deeds, 
certificates of sale, conveyances, proceedings by the snid defendants 
or by the said probate or district court or sheriff were unwarranted, 
against equity, or without authority of law, or that the same are or 
were unwarranted, against equity, or without authority of law. 

Denies that this delendant hac any notice of the facets alleged in 
plaintiffs complaint other than the execution of the notes and mort- 
gages mentioned in said complaint, the judgment of foreclosure of 
said mortgages, the sale of said lands described in paragraph four 
of this answer, the issuance of the sherill’s certificate of sale there- 

under, and of the execution of the deed ge 
Oo) That on the 15th day of December. A. D. 1883, the esti so 
of one J. M. Bryan, deceased, was the owner in fee simple o 
the lands and premises described in the complaint as the southeas , 
quarter of section thirty-three, township two north, range three east, 
free from all incumbrances exce pt the mortgage thereon mentioned in 
the complaint as having been given to one M.W. Kales by said Bryan 
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in his lifetime and the suit mentioned in said complaint brought to 
foreclose said mortgage and the decree rendered in said suit foreclos- 
ing said mortgage and the order of the district court mentioned in 
sald complaint directing the sheriff of Maricopa county to sell said 
property to satisfy said mortgage decree and costs, and said sheriff 
did thereupon and on said above-mentioned day duly offer said 
property for sale at public auction ; that said decree and judgment 
of said court appeared to be in due form, regular, and valid, and en- 
titled to full faith and credit and to authorize said sheriff to sell the 
said property, and this defendant did thereupon, in good faith, bid 
and pay to said sheriff the sum of fifteen hundred dollars for said 
property and receive the certificate of sale of said sheriff therefor ; 
that the said sum of fifteen hundred dollars was actually paid by 

this defendant to said sheriff on the date of said certificate ; 
61 that this defendant had not, at or before the time of the said 

sale and delivery of said certificate or of the payment of the 
purchase-money, any knowledge or notice whatever, either express or 
implied, that the plaintiff in the suit or action referred to in the 
complaint which was brouglit to foreclose said mortgage was the 
same identical person who was named as the defendant in said suit 
or action, or that there was any defect in the parties or proceedings 
in said action. 

Wherefore this defendant prays judgment that plaintiff take 
nothing by his action, and that defendants go hence without delay 
and recover their costs herein from plaintiff. 

CLARK CHURCHILL, 
Att'y for Def’t. 
TERRITORY OF ARIZONA, } 
County of Maricopa, j 


Robert Garside, being first duly sworn, deposes and says that he 
is one of the defendants in the above-entitled action; that he has 
heard read the foregoing answer by bis attorney subseribed ; that 
the same is true of his own knowledge except as to the matters and 
things therein stated on information and belief, and as to those 
matters he believes it to be true. 

ROBERT GARSIDE. 

Subscribed and sworn to before me this 26th day of September, 
A. D. 1887. 

[SEAL. ] W. D. FULWILER, 
Notary Public. 
Indorsed: Filed October 22d, 1887. J. E. Walker, clerk. 
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Original Answer of Defi ndants, William Gilson, Lizzie FE. Gilson, Cor- 
delia Beckett, and C. G. Beckett 


Now come the defendants, William Gilson, Lizzie E. Gilson, Cor- 
delia L. Beckett, and J. C. Beckett, and for themselves alone make 
answer to plaintiff’s complaint filed herein as follows: 
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I. 


Defendants aver that this plaintiff should not be allowed to main- 
tain this action without joining with him as plaintiffs one Cameron 
King and one E. J. Edwards, because prior to the commencement 
of this action, to wit, on the fourth day of July, 1887, said T. J. 
Bryan (the plaintiff herein) sold and conveyed by quitelaim deed 
to said Cameron King and said FE. J. Edwards an undivided one- 
half of his pretended interest and alleged title in and to the south- 
east quarter of section (9) nine, township (1) north, range (5) three 
east, Gila and Salt river meridian, part of the lands deseribed in 
his complaint, and of which the defendant, Cordelia L. Beckett, is 
the owner. 


IT. 


For another defense defendants except to plaintiff’s complaint 
and say the same is insufficient in law to require them to answer 
thereto; and of this they pray judgment of the court. 


63 ITT. 


lor another defense defendants allege that plaintiff ought not to 
have and maintain this action, because defendants, Cordelia L. 
Beckett and C. G. Beckett. and their grantors, William Gilson and 
Lizzie E. Gilson, have had and held peaceable and adverse posses- 
sion under title of the lands described in paragraph I of this an- 
swer for more than three years before the commencement of this 
action. 

IV. 

For another defense defendants allege that the pretended cause 
of action in said complaint set forth did not accrue at any time 
within three vears next before the commencement of this action, 
and that the said pretended cause of action is barred by the provis- 
ions of sub. 4, see. 14, act No. 100, of the 11th Legislative Assembly 
of Arizona ; and of this they are ready to verify, and pray jadgment 
of the court that they go hence with their costs in this behalf ex- 
pended. 

¥. 

For another defense defendants allege that the pretended interested 
and title through and by which plaintiff claims the lands de- 
scribed in paragraph I of this answer was acquired by said plaintiff 
while defendants were in the peaceable and adverse possession of 
said land, and of which said land or any part thereof plaintiff has 
never been in possession. 

64 VI. 

Defendants further say that plaintiff ought not to be allowed to 
maintain this action, beeause M. W. Kales was heretofore, in the 
month of September, 1885, at the request of Vina Bryan, appotnted 
administrator of the estate J. M. Bryan, deceased, by the probate 
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court of Maricopa county, Arizona ; that in due course of adminis- 
tration and at the proper time said administrator, M. W. Kales, ex- 
hibited to the said probate court (which court had sole jurisdiction 
in the premises) a full, true, complete, correct, and final account of 
all his action as such administrator in connection with the admin- 
istration of said estate, in which said final account was exhibited and 
set forth the action had and done by said administrator in relation to 
said lands described in paragraph I of this answer; that the said 
Vina Bryan (wite and heir-at-law of said deceased) had full and legal 
notice of the presentation and filing of said account and of the 
time and place fixed for the hearing, settlement, and approval 
thereof; that the said Vina Bryan then or thereafter mide no ob- 
jection to the said account or any part thereof, nor objected to its 
allowance, settlement, and approval, and the said account as ex- 
hibited, filed, and rendered was duly settled, approved, and allowed 
by said probate court. 


VIL. 


Defendants further allege that said Vina Bryan well knew 
65 of the sale of said S. E. one-fourth of section 9, T. 1 N., R. 3 
iL. G. & 5S. R. M., under and by virtue of the judgment set 
forth in the compiaint in this action and of the purchase thereof 
by William Gilson and of his entry into possession thereof, to which 
she at no time maue any objection, but acquiesced in the same ; 
that she knew of the intended purchase of said lands by said Cor- 
delia Beckett, but she made no objection thereto or claimed any in- 
terest In said Jands, but remained silent; that said Cordelia Beckett 
purchased said lands for the sum of 84,000 from said William Gilson, 
which said Vina Bryan well knew, and she made no objection 
thereto nor made any claim to said land; that said Cordelia Beck- 
ett entered into the possession of said land under said sale, which 
Vina Bryan well knew; that she made no objection thereto nor 
made any claim to said land, but remained silent and acquiesced 
therefo; that said Cordelia Beckett made valuable improvements 
upon said lands to the amount of $3,000, which said Vina Bryan 
saw and knew; that she made no objection thereto, but remained 
silent and acquiesced thereto. 


VIII. 


For further defense defendants allege that upon the 24th day of 
September, 1883, at the request of Vina Bryan (the widow of said J. 
M. Bryan, deceased) letters of administration were granted by the 
probate court of Maricopa county upon the estate of said J. M. 

Bryan, deceased, to M. W. Kales, who thereupou qualified and 
66 entered upon the duties of such administrator: that within 

the time prescribed by law creditors of the said Brvan, de- 
ceased, presented their claims according to law to said administra- 
tor, who approved the same, which said claims were approved and 
allowed by the judge of said probate court and filed in the oftice of 
the clerk of said court; that the claims allowed by the said adminis- 
trator and filed by the probate court as claims against the estate of 
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suid J. M. Bryan and entitled to payment out of the proceeds of said 
estate amounted tothe sum of $22,027.16; that upon the presenta- 
tion of the accounts of said administrator to the said probate court, 
it appearing that the proceeds derived from the said estate was in- 
sufficient to pay the er’d’s of said estate in full, and that said pro- 
ceeds was only sufficient to pay a pro rata of said claims, to wit, 
forty-six (46%) per cent. thereof, that the said probate court duly 
made an order requiring said administrator to distribute the pro- 
ceeds of said estate among said creditors at said ratio, which was 
done, leaving said creditors unpaid in the sam of $11,880.45, which 
said indebtedness of said J. M. Bryan, deceased, still remains un- 


paid, 
IX. 


For a further answer defendants deny that the suit of M. W. Kales 
vs. M. W. Kales, administrator of the estate of J. M. Bryan, deceased, 
register number 526m, was commenced before any or either 

O7 of the notes set forth in plaintiffs complaint Was due or pay- 
able, or before they or either one of them had been presented 

to the probate judge or probate court of Maricopa county, or before 
they or any of them had been allowed or rejected or in any way 
acted upon by said probate judge or court,or before applying to the 


sald probate court for an order to pay said netes or either of them 


or the principal or interest on any of them or to sell any lands or 
personal property or any lands which had been mortgaged to secure 
the payment of said notes or either of them. 

Deny that said suit was commenced while said administrator had 
in his hand sufficient or any funds whatever of said estate to pay 
all the principal or any part thereof or all the interest or any part 
thereof of said promissory notes or either of them. 

Deny that the amount paid or bid by the said William Gilson at 
the sheriff's sale referred to in plaintiff's complaint for said S. FE. one- 
fourth of see. 9, T. 1 N., R.3 E., Gila and Salt river meridian, was 
an inferior price therefor or less than the said Jand was worth in 
open market or otherwise, but that the same was a full and reason- 
able price for said land. 

Deny that the lands mentioned in plaintiff's complaint, to wit, the 

S. Ek. one-fourth of sec. (9) nine, T. 1 N., of R.3 east, Gila and 
68 Salt river meridian, or any part thereof after the death of 

suld J.M. Bryan — thetitle thereto rested solely in Vina Bryan 
otherwise than subject to the debts of said J. M. Bryan, deceased, 
and the said mortgages set forth in plaintiffs complaint; and de- 
fendants deny that any title to said land rested in or remained to or 
in Vina Bryan longer than or after the 19th day of June, 1554. 

Deny that plaintiff is the owner in fee or otherwise of the said 5. 
K. one-fourth of see. 9,T. 1 N., Ro 3 E., Gila and Salt river meri- 
dian, or any part thereof, and allege that the said William Gilson 
purchased said land at sheriff's sale under the judgment set forth in 
plaintiff's complaint on the loth day of December, 1555, for the sum 
of $1,850, which was a fair, reasonable, and just price for said land ; 


bo 
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that thereafter the said William Gilson sold and conveyed said land 
to the defendant, Cordelia Beckett, who is now the owner thereof. 

Deny that the said Vina Bryan did not consent to or affirm the 
sales, deeds, certificates of sale, conveyances, or proceedings made by 
the defendants or any of them —of the said district or probate court 
or said sheriff; but, upon the contrary, said defendants allege that 
sald Vina Bryan consented to, ratified, and acquiesced in ‘all the 
proceedings had and done either in the said probate court or the said 

district court by the said M. W. Kales, administrator, in rela- 
69 tion to the administration of the affairs of said estate of J. 

M. Bryan, deceased, the recovery of the judgments set forth 
in said complaint, the sale of the land therein alleged, and the ex- 
ecution of the deeds therein set forth. 

Deny that said Vina Bryan did ever affirm that the sales, deeds, 
certificates of sale, conveyances, and proceedings by the said de- 
fendants or by the said probate or district court or sheriff were un- 
warranted, against equity, or without authority of law, or that the 
same Were or are unwarranted, against equity, or without authority 
of law. 

Deny that these defendants had any notice of the facts alleged in 
plaintiff’s complaint other than the execution of the notes mer mort- 
gages mentioned in said complaint, the judgment of foreclosure of 
said mortgage, the sale of said lands described in paragraph I of 
this answer the i issuance of the sheriff's certificates of sale thereunder, 
and of the exe cution of the deed therefor. 

Defendants further allege that said William Gilson and Cordelia 

seckett purchased said land in good faith, for a valuable considera- 
tion, and without any notice of any defect in the title, if any there 
be. 

Having fully answered, defendants pray that the plaintiff take 
nothing by this action, and that defendants have judgment for their 
COSLS. 

BAKER & CAMPBELL, 
Alt’ys for Def'ts. 


70 TERRITORY OF ARIZONA, | . 
County of Maricopa, 

C. G. Beckett, being duly sworn, says that he isone — the defend- 
ants in the above-entitled action ; that he has heard the foregoing 
answer read and knows the contents thereof, and that the same is 
true of his own knowledge except as to the matters therein stated 
upon information and belief, and as to those matters he believes it 


to be true. 
C. G. BECKETT. 
Subscribed and sworn to before me this 51st day of August, A. D. 
1887. 
[SEAL. | J. bk. WALKER, 
Clerk Dist. Court. 


Indorsed : Filed August 5ist, 1887. J. E. Walker, clerk. 
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71 (Title of court and cause.) 
Separate Answer of Defendant, J. DeBarth Shorb. No. 765. 


Now comes the above-named defendant, J. De Barth Shorb, and, 
answering the complaint of the above-named plaintiff, alleges— 


I, 


The defendant excepts to the plaintiffs complaint and says the 
same is insufficient in lew to require him to answer thereto, and of 
this he prays judgment of the court that he go hence with his costs 
in this behalf expended. 


I]. 


Defendant alleges that the pretended interest and title through 
and by which plaintiff claims the lands described in the complaint 
and hereinafter described was acquired by said plaintil! while this 
defendant was in the peaceable and adverse possession of said lands, 
of which said lands or any part thereof plaintiff has never been in 
possession, and of this he prays judgment of the court that he go 
hence with his costs in this behalf expended. 


Ii]. 


(1.) Defendant alleges that plaintiff ought not to have or main- 
tain this action, because this defendant has had and has held peace- 
able and adverse possession of the lands described in the complaint 

and hereinafter deseribed under title thereto for more than 
72 three years next before the commencement of this action. 
(2.) For another defense defendant alleges that the pretended 
cause of action in said complaint set forth did not accrue at any time 
within three years next before the commencement of this action, 
and that the said pretended cause of action is barred by the provis- 
jon of sub. 4, see. 14, act No. 100,of the 1th Legislative Assembly of 
Arizona, and of this he is ready to verify,and prays judgment of the 
court that he go hence with the costs in this behalf expended. 
Ag 

The defendant further says that plaintifl ought not to be allowed 
to maintain this action, because M. W. Kales was heretofore, in the 
month of September, 1885, at the request of Vina Bryan, plaintiff's 
grantor, appolnted administrator of the estate of J. MI. Drvan, de- 
ceased, who is mentioned and referred to in the complaint, by the 
probate court of Maricopa county, Arizona; that in due. course of 
administration and at the proper time, to wit, on the 25th day of 
October, A. D. 1884, said administrator, M. W. Kales, exhibited to 
the said probate court (which court had sole jurisdiction in the 
premises) a full, true, complete, correet, and tinal account of al] iis 
actions as such administrator in counection with the administration 
of said estate, in which said final account was exhibited and set forth 
o— 12587 
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the action had and done by said administrator in relation to 
70 said estate and the property and affairs thereof; in which | 

final account said administrator reported to said court, among 
other things, that the tract of land in said complaint deseribed as 
follows, to wit, the southeast quarter of section thirty-three (53), 
township two north, range three east, of Gila and Salt river me- 
ridian, had been sold to pay the mortgage thereon, which is referred 
to in the complaint; that the said Vina Bryan (wife and heir-at-law 
of said deceased) and plaintiff’s grantor had full and legal notice of 
the presentation and filing of said account aud of the time and 
place for the hearing, settlement, and approval thereof by said pro- 
bate court, but that the said Vina Bryan then or thereafter made 
no objection to the said account or any part thereof, nor objected to 
its allowance, settlement, and approval, and the said account as ex- 
hibited, filed, and rendered was duly settled, approved, and allowed 
by said probate court by a decree and judgment of said court duly 
made and given by said court on the 5th day of November, A. D. 
1884, and said final aceount of said administrator and said decree 
and judgment of said probate court are hereby referred to and made 
part hereof. 


= 


We 

Defendant further alleges that said Vina Bryan well knew of the 

sale of said southeast quarter of section thirty-three, township 
74 two north, range three east, of Gila and Salt river meridian 

under and by virtue of the judgment set forth in the com- 
plaint in this action and of the purchase thereof by the defendant, 
Robert Garside, and of his entry into possession thereof, to which 
she at no time made any objection, but acquiesced in the same; that 
she knew of the intended purchase of said lands by the defendant, 
Robert Garside, but she made no objection thereto or claimed any 
interest in said lands, but remained silent; that this defendant pur- 
chased said lands for thesum of sixteen thousand dollars from said 
Robert Ga side, which said Vina Bryan well knew, and she made no 
objection thereto nor made any claim to said land; that defendant 
Garside entered into the possession of said lands under said sale, 
whichsaid Vina Bryan well knew ; that she made no objection thereto 
nor made any claim to said Jand, but remained silent and acqui- 
esced there/o; that the defendant, Robert Garside, made valuable 
improvements upon said lands to the amount of upwards of three 
thousand dollars, which said Vina Bryan saw and knew; that she 
made no objection thereto, but remained silent and acquiesced 
thereto. 
b. 

For a further defense defendant alleges that upon the 24th day of 
September, 1555, at the request of Vina Bryan (the widow of said 
J. M. Bryan, deceased), letters of administration were granted by 

the probate court of Maricopa county upon the estate of said 
79 J. M. Bryan, deceased, to one M. W. Kales, who thereupon 
qualified and- entered upon the duties of such administra- 
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tor; that within the time prescribed by law creditors of the said J. 
M. Bryan presented their claims according to law to said adminis- 
trator, who approved the same, which said claims were approved 
and allowed by the judge of said probate court and filed in the 
oftice of the clerk of said court; that the claims allowed by the said 
administrator and filed and allowed by the probate court as clatins 
against the estate of said J. M. Bryan and entitled to the payment 
out of the proceeds of said estate amounted to the sum of forty-two 
thousand two hundred and thirty six ninety-three hundredths dol- 
lars; that upon the presentation of the accounts of said administra- 
tor tothe said probate court, it appearing that the proceeds derived 
from the said estate was insufficient to pay the creditors of said 
estute in full, and that said proceeds were only sufficient to pay a 
pro rata of said claims, to wit, forty-six per cent (46%) thereof, 
that the said probate court duly made a deeree and order requul lig 
said administrator to distribute the proceeds of said estate ihtponger 
said creditors at said ratio, which was so done, leaving said cred- 
itors unpaid in the sum of cleven thousand seven hundred and 
eighty forty-five hundredths dollars, which said indebtedness of said 
J. M. Bryan still remains unpaid. 


i. 
76 lor il further answer defendant denies that the suit of MI. 
W. Kales vs. M. W. Kales, administrator of the estate of J. M. 


*) 


Bryan, deceased, register number 326, was commenced before any 
or either of the notes set forth in plaintiffs complaint was due or 
pavable or before they or either one of them had been presented to 
the probate court or probate judge of Maricopa county, or before 
they or any of them had been allowed or rejected or in any way 
acted upon by said probate judge or court, or before applying to the 
said probate court for an order to pay said notes or either of them 
or the'principal or interest or any of them, or to seil any lands or 
personal property or any lands Which had been mortgaged to secure 
the payment of said notes or either of them. 

Denies that said suit was commenced while said administrator had 
In his hands sufficient or any funds whatever of said estate to pay 
all the principal or any part thereof or all the interest or any part 
thereot of said promissory notes or either of them. 

Denies thatthe amount bid by the defendant Garside at thesheriff's 
sule referred to in the plaintiffs complaint for said southeast quarter 
of section thirty-three, township two north, range three east of Gila 
and Salt river meridian, was an inferior price therefor or less than 
the said land was worth.in open market or less than it would have 

brought at a regular or usual sheriffs sale or otherwise, but 
vi avers that the same was a full and reasonable price for said 
land and all the same was worth. 

Denies that the lands mentioned in plaintiffs complaint, to wit, 
the southeast quarter of section thirty-three, township two north, 
range three east, of Gila and Salt river meridian, or any part thereof, 
after the death of said J. M. Bryan the title thereto or any part 
thereof vested in Vina Bryan, but avers that the same was subject 
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to the mortgage set forth in plaintiff’s complaint, and the same was 
sold to pay said mortgage, and all and every right, title, or interest 
said J. M. Brvan or his estate had therein was divested and alienated, 
and neither said estate nor the heirs of said Bryan have had any 
right, title, or interest in said property since the 5th day of Noyem- 
ber, 1884; and denies that plaintiff is the owner, in fee or otherwise, 
oi the said southeast quarter of section thirty-three, township two 
north, range three east, of Gila and Salt river meridian, or any part 
thereof, and alleges that the said Robert Garside purchased said 
land at sheriff ssale, underthe judgment set forth in plaintiffs com- 
plaint, on the 15th day of December, 1883, for the sum of fifteen hun- 
dred dollars, which was a fair, reasonable, and just price for said 
land and all that the same was then worth; that said land was not 
redeemed from said sale, and thereafter and after the time for redemp- 

tion had expired, the said sheriff, for and in consideration of 
78 said sum of fifteen hundred dollars bid and paid by the de- 

fendant Garside to said sheriff for said property, duly made 
and executed his deed, whereby he conveyed said southeast quarter 
of section thirty-three, township two north, range three east, of Gila 
and Salt river meridian, unto the defendant Garside, who thereby 
became and was, on the 16th day of June, A. D. 1884, the owner 
thereof and eatered into possession of and commenced to improve 
said tract of land and continued in possession and occupancy thereof 
from thence until the commencement of this action, and he still 
remains in possession of said premises; that said land by reason of 
the improvements made thereon by this defendant greatly increased 
in value, and on or about the — day of , A. D.1887, the defendant 
Garside granted, bargained, sold, and conveyed said tract of land 
for the sum of sixteen thousand dollars unto this defendant. 

This defendant denies that Vina Bryan did not consent to or 
affirm the sales, deeds, certificates of sales, conveyances, or proceed- 
ings made by the defendants or any of them of the said district or 
probate court or said sheriff, but upon the contrary, said defendant 
alleges that said Vina Bryan consented to, ratified, and acquiesced 
in all the proceedings had and done either in said probate or the 
said district court by the said M. W. Kales, administrator, in re- 

lation to the administration of the affairsof said estate of J. 
7 M. Bryan, deceased, the recovery of the judgments set forth in 

sail camplaint, the sale of the land therein alleged, and the 
execution of the deeds therein set forth. 

Denies that said Vina Bryan did ever aflirm that the sales, deeds, 
certificates of sale, conveyances, proceedings by the said defendants 
or by the suid probate or district court or sheriff were unwarranted, 
against equity, or without authority of law, or that the same are or 
were unWarranted, against equity, or without authority of law. 

Denies that this defendant had any notice of the facts alleged in 
plaintiff’s complaint other than the execution of the notes and 
mortgages mentioned in said complaint, the judgment of foreclosure 
of said mortgages, the sale of said lands described in paragraph four 
of this answer, the issuance of the sheriff’s certificate of sule there- 
under, and of the execution of the deed therefor. 


PS Reed 
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SO The defendant alleges that on the 15th day of December, 


A. D. 1885, the estate of one J. M. Bryan, deceased, was the 
owner in fee simple of the lands and premises described in the com- 
plaint as the southeast quarter of section thirty-three, township two 
north, range three east, free from all incumbrances except the mort- 
gage thereon mentioned in the complaint as having been given to 
one M. W. Kays by said Bryan in his lifetime,and the suit men- 
tioned in said complaint brought to foreclose said mortgage, and the 
decree rendered in said suit foreclosing said mortgage, and the order 
of the district court mentioned in said complaint direeting the sheriff 
of Maricopa county to sell said property to satisfy said mortgage, 
decree, and costs, and said sheriff did thereupon, and on the above- 
mentioned day, duly offer said property for sale at publie auction ; 
that said decree and Judgment of said court appeared to be in due 
form, regular, and valid, and entitled to full faith and eredit, and to 
authorize said sheriff to sell the said property,and the defendant 
Garside did thereupon in good faith bid and pay to said sheriff the 
sur of fifteen hundred dollars for said property and received the 
certificate of sale of said sheriff therefor; that the sum of fifteen 
hundred doliars was actually paid by the defendant Garside to said 
sheriff at the date of said certificate; that the defendant Garside had 

not at or before the time of the said sale and delivery of said 
Sl certificate or of the payment of the purchase-money any 

knowledge or notice whatever, either express or implied, that 
the plaintiff in the said suit or action referred to in the complaint 
which was brought to foreclose said mortgage was the same ident.- 
cal person who was named as the defendant in said suit or action, 
or that there was any defect in the parties or proceedings in said 
action. 
9. 

That on the 16th day of June, A. D. 1SS7, one Robert Garside was 
or pretended to be the owner in fee simple of the land deseribed in 
said complaint as follows, to wit, the southeast quarter of section 
thirty-three, township two north, range three east,of Gila and Salt 
river meridian, free from, all ineumbranees, and he was then in the 
actuai possession thereof; that this defendant, believing such to be 
the fact,on that day agreed with him for the purchase thereof in fee 
simple for the price of sixteen thousand dollars; whereupon the said 
Robert Garside conveyed the said premises to this defendant by his 
deed, dated on the — day of ——, A. D. 1887; that the sum of eight 
thousand dollars was actually paid to said Robert Garside by this 
defendant at the time of the delivery of said deed, to wit, on the 16th 
day of June, A. D. 1887, and the remainder of said purchase-money 

was also then and there paid by this defendant to said Robert 
§2 Garside by the execution ‘and delivery of a promissory note 

of this defendant for the sum of eight thousand dollars, se- 
cured by mortgage upon said premises, which note is still standing 
as an obligation of this defendant; that this defendant had not, at 
or before the time of the said conveyance or of the said payment of 
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the purchase-money, any knowledge or notice whatsoever, either 
expressed or implied, that the plaintiff in the said suit or action re- 
ferred to in the complaint which was brought to foreclose the said 
mortgage and referred to in said complaint was the same identical 
person who was named as the defendant in said suit or action, or 
that there was any defect in the parties or proceedings in said action 
or suit. 
10. 


This defendant avers that he is and ever has been a non-resident 
of the Territory of Arizona, and for many years past he has resided 
and still resides at San Gabriel, Los Angeles county, in the State of 
California; that he visited Maricopa county some time in the spring 
of the vear 1887, and the tract of land described in said complaint 
as the southeast quarter of section thirty-three, township two north, 
range three east, Gila and Salt river meridian, was brought to lis 

attention and he concluded to purchase the same, provided, 
83 he should thereafter be enabled to do so for a reasonable price, 

and to that end he arranged with the Valley Bank of Pho- 
nix, a corporation organized under the laws of the Territory of Ari- 
zona and doing business at Phoenix, in said county of Maricopa, to 
effect said purchase on behalf of this defendant; that thereafter this 
defendant was informed by said banking-house that said bank had 
entered into an agreement, in behalf of this defendant, to purchase 
said tract of land from said Garside, and that said Garside had 
agreed to sell the same to this defendant for the price of sixteen thou- 
sand dollars, pavable one-half cash on delivery of the deed and the 
remainder by the promissory note of this defendant, secured by mort- 
gage on said premises, and this defendant, in order to carry out said 
agreement on his part, remitted to said bank the sum of eight thou- 
sand dollars, in lawful money of the United States, and his prom- 
issory note, payable to said Garside, and an indenture of mortgage 
upon said premises to secure the payment of said note, with instrue- 
tions to pay said money and note secured by said mortgage to said 
Garside for said tract of land and accept the conveyance of said Gar- 
side of said land to and in behalf of this defendant only in case the 
title of said Garside should, upon investigation, be found perfect in 
fee simple; and defendant is informed and believes that one Webster 
Street, an attorney and counselor at law practicing in said county of 

Maricopa, was one of the attorneys of said banking-house, em- 
$4 ployed as such by the vear to act as the attorney and counsel 

for said banking-lhouse in all matters wherein it was concerned 
or called upon to transact business for its customers and patrons, and 
that in said capacity the question whether said title of said Garside 
to said tract of land, according to a certain abstract of the title to 
said land, which abstract was also submitted to the examination of 
sald Street, was perfect and unencumbered, was referred to said 
Webster Street as an attorney and counselor at law and attorney for 
said banking-house, and that said Street undertook to examine the 
title to said tract of land as the same appeared by said abstract ; 
said money or note was paid to said Garside or said mortgage was 
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delivered to him, and that thereafter, and before the payment of said 
money or note or delivery of said mortgage to said Garside in be- 
balt of this defendant, the said Webster Street reported to said bank- 
ing-house that he had examined the title of said Garside to said 
tract of land as the same appeared in and by said abstract, and that 
the title of said Garside of, in, and to said tract of land was perfect, 
and that, acting upon said report of said Webster Street as the at- 
torney and counsel of said banking-house, the said banking-house 
paid said eight thousand dollars of the money of this defendant and 
the promissory note of this defendant and said mortgage upon said 
premises to secure said note to said Garside and accepted the 
85 deed of said Garside conveving the said tract of land to this 
defendant; and affiant is further informed and believes that 
said Webster Street is one of the attorneys and counselors of the 
plaintiff in this action who brought and are maintaining this action 
against the defendant, and that in order to cause this action to be 
instituted by said Street and others as his attorneys the said plain- 
tiff conveyed to said Street or some other person, whose name is 
unknown to this defendant, for the use of said Street, or that said 
plaintiff undertook to convey to said Street, or to some other person 
for his use, a large interest of, in, and to the claim or whatever right, 
title, or interest said plaintiff has or had of, in, or to said tract of 
land and of certain other lands, the claim, right, title, and interest 
of plaintiff whereto is based upon the same alleged facts as the 
claim, right, title, and interest of plaintiff of, in, and to said tract 
of land hereinabove described, and that at the time when snid 
Street was emploved by said banking-house to examine said uth 
he was engaged in the practice of the profession of law in said 
county of Maricopa in copartnership with one Briggs Goodrich, 
one Benjamin Goodrich, and one Mareus A. Smith. under the firm 
name of Goodrich, Smith, Street and Goodrich, and that said firm 
last named are attorneys for plaintiff in this action, and that 
said firm has a large interest, by means of conveyance or con- 
veyances or contract or contracts with said plainuff, in 
86 and to whatever claim, right, title, or interest plamtiff has of, 
in, or to the tract of land above deseribed: and defendant is 
advised and believes that said Street and said firm are and ought to 
be estopped from prosecuting this action or asserting any claim, 
right, title, or interest of, in, or to said tract of land and every part 
thereof; and defendant is further informed and believes that said 
plaintiff procured a quitelaim deed or deeds of said several tracts 
of land described in said complaint from Vina Brown, who is men- 
tioned in said complaint, within a few days after the purchase of 
said tract of land hereinabove described by this defendant from said 
Garside without the payment of any consideration therefor and for 
es sole purpose of bringing this and other actions for the recovery 
thereof. 


llth defense. 


This defendant avers that said plaintiff ought not to have or 
maintain this action, because the said Vina Bryan, plaintifl’s grantor, 
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acquiesced in and ratified the sale of said tracts of land and all of 
them which are alleged in said complaint to have been sold by said 
sheriff of Maricopa county, and the execution of the sheriff’s deed 
conveying said tracts of land to the several purchasers thereof, in 
this, to wit, the northeast quarter of section five, township one 

north, range three east, of Gila and Salt river meridian, one 
87 George T. Brasius, the grantor of the purchaser thereof, caused 

said tract to be surveyed and subdivided into blocks, lots, 
streets, and alleys as and for town lots, and publicly advertised the 
same for sale, and soid divers and sundry persons nearly all the lots 
in said tract of land before the giving of said quitclaim deed by 
said Vina Brown to plaintiff, and among the persons who purchased 
lots in said tract were one Myra Kk. Olds and one George Tantau ; 
that thereafter and on or about the Sth day of June, A. D. 1887, 
said Vina Brown, plaintiff's grantor, purchased said lot or lots 
which had previously been sold by said grantor of said original pur- 
chaser at said sheriff’s sale, viz., George T. Brasius unto said Myra 
K. Olds, from said Myra Kk. Olds; and thereafter and on or about 
the 13th day of June, A. D. 1887, the said Vina Bryan, plaintiff’s 
grantor, purchased said lot or lots which had previously been sold 
by the said Brasius to said George Tantau, and this defendant is 
informed and believes and so avers that said Vina Brown, plaintiff’s 
grantor, did pay for said lot or lots so sold by said Brasius to said 
Myra K. Olds and George Tantau the sum of eighteen hundred 
dollars in-lawful money of the United States. 


For a twelfth defense. 


And fora further defense and by way of cross-complaint this 
defendant avers that he is the owner, in possession, and en- 
88 titled to the possession of the land described in said com- 
plaint as the southeast quarter of section thirty-three, in 
township two north, range three east, of Gila and Salt river merid- 
ian, and for more than five vears last past he and his grantors and 
predecessors In interest have been the owners in the actual, open, 
notorious, exclusive, and adverse possession of said tract of land and 
every part thereof, and that said plaintiff claims and asserts an in- 
terest or interests therein adverse to this defendant, and particularly 
the allegations of his complaint herein, and that the claims and as- 
sertions of plaintiff are without any right whatever; that said plain- 
tiff has not any right, title,or interest whatever in said land and 
premises or any part thereof, and that said claim of plaintiff is a 
cloud upon the title of defendant. 

Wherefore defendant prays that said plaintiff may be required to 
set forth the nature of his claims, and that all adverse claims of said 
plaintiff may be determined by decree of this court, and that by 
suid decree it be aljudged that this defendant is the owner and en- 
titled to the possession and enjoyment of said premises, and that 
said plaintiff has no right, title, or interest whatever in or to said 
land or premises or any part thereof, and that said plaintitf be for- 
ever debarred from asserting any claim whatever in or to said land 
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and premises adverse to this defendant; that this defendant 
89 do have and recover his costs herein, and for such other, 
further, and different relief as may be agreeable to equity 
and good conscience. 
CLARK CHURCHILL, 
Ally for Def't Shorb. 


STATE OF CALIFORNIA, } 
County of Los Angeles. { 


J. De Barth Shorb, being first duly sworn, says that he is the de- 
fendant named in the foregoing answer; that he has read the said 
foregoing answer and knows the contents thereof; that the same is 
true of his own knowledge except as to those matters and things 
therein stated upon information and belief, and as to those matters 
he believes it to be true. 


J. De BARTH SHORB. 


Subscribed and sworn to before me this 4th day of October, A. D. 
1887. 
[SEAL. ] CHAS. H. DUNSMORE, Clerk, 
By J. B. FANNING, Deputy. 


Endorsed: Filed Oct. 22nd, 1887. J. E. Walker, clerk. 


90 ; Title of court and cause. 


Separate Answer of J. T. Simms and Hannah T. Simms. 


Now comes the above-named defendants, J.T. Simms and Hannah 
T. Simms, and, answering the complaint of the above-named 
plaintiff— 


For a first defense. 


The defendants except to the plaintiff’s complaint and say the 
same is Insufficient in law to require them to answer thereto ; and of 
this they pray judgment of the court that they go hence with their 
costs In this behalf expended. 


For a second defense. 


Defendants allege that the pretended interest and title through 
and by which plaintiff claims the lands deseribed in the complaint 
was acquired by said plaintiil while these defendants were in the peace- 
able and adverse possession of said lands, of which said lands or any 
part thereof plaintiff las never been in possession ; and of this they 
pray judgment of the court that they go hence with their costs in 
this behalf expended. 


For a third defense. 


I. Defendants allege that plaintiff ought not to have or maintain 
this action, because the defendants have had and have held peace- 
6—1]257 
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able and adverse possession of the Jands described in the complaint 
under title thereto for more than three years next before the com- 
mencement of this action. 
91 II. For another defense defendants allege that the pre- 
tended cause of action in said complaint set forth did not 
accrue at any time within three years next before the commence- 
ment of this action, and that the said pretended cause of action Is 
barred by the provisions of sub. 4, sec. 14, act No. 100, of the 11th 
Legislative Assembly of Arizona; and of this they are ready to 
verify, and pray judgment of the court that they go hence with 
their costs in this behalf expended. 


For a fourth defense. 


The defendants further say that plaintiff ought not to be allowed 
io maintain this action, because M. W. Kales was heretofore, in the 
month of September, 1883, at the request of Vina Bryan, plaintiff's 
grantor, appointed administrator of the estate of J. M. Bryan, de- 
ceased, who is mentioned and referred to in the complaint, by the 
probate court of Maricopa county, Arizona; that in due course of 
administration and at the proper time, to wit, on the 25th day of 
October, A. D. 1884, said administrator, M. W. Kales, exhibited to the 
said probate court (which court had sole jurisdiction in the premises) 
a full, true,complete, correct, and final account of all his action as such 
administrator in connection with the administration of said estate, In 
which said final account was exhibited and set forth the action had 
and done by said administrator in relation to said estate and the prop- 
erty and affairs thereof; in which final account said admin- 
istrator reported to said court, among other things, that said 
tract of land in said complaint described had been sold to 
pay the mortgage thereon, which is referred to in the complaint; 
that the said Vina Bryan (wife and heir-at-law of said deceased) 
and plaintiff’s granter had full and legal notice of the presentation 
and filing of said account and of the time and place for the hearing, 
settlement, and approval thereof by said probate court, but that 
the said Vina Bryan then or thereafter made no objection to the 
sald account or any part thereof nor objected to its allowance, set- 
tlement, and approval, and the said account as exhibited, filed, and 
rendered was duly settled, approved, and allowed by said probate 
court by a decree and judgment of said court duly made and given 
by said court on the Sth day of November, A. D. 1884, and said 
final account of said administrator and said decree and judgment 
of said probate court are hereby referred to and made part hereof, 


(9) 


For a fifth defense. 


Defendants further allege that said Vina Bryan well knew of the 
sale of said northeast quarter of section five, township one north, 
of range three east, of Gila and Salt river meridian, under and by 
virtue of the judgment set forth in the complaint in this action, and 
of the purchase thereof by said J. T. Simms and of his entry into 
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possession thereof, to which she at no time made any objee- 
93 tion, but acquiesced in the same; that she knew of the in- 

tended purchase of said lands by the defendant Simms, but 
she made no objection thereto or claimed any interest In said lands, 
but remained silent; that the defendant Brasius purchased said 
lands, together with certain other lands, for the sum of fiftv-nine 
thousand dollars from said J. T. Simms, which said Vina Bryan 
well knew, and she made no objection thereto nor made any claim 
to said lands; that this defendant entered into the possession of said 
lands under said sale, which said Vina Bryan well Knew; that she 
made no objection thereto nor made any claini to said lauds, but 
remained silent and acquiesced thereto; that said J.T. Simms made 
valuable improvements upon said lands to the amount of upwards 
ofone thousand dollars, which said Vina Bryan saw and knew; that 
she made no objection thereto, but remained silent and acquiesced 
thereto, 


lor a sixth defense. 


lor a further defense defendants allege that upon the 24th day of 
September, 1885, at the request of Vina Bryan (the widow of said J. 
M. Bryan, deceased), letters of administration were granted by the 
probate court of Maricopa county upon the estate of said J. M. 
Bryan, deceased,to M. W. Kales, who thereupon qualified and entered 
upon thie duties of such administrator; that within the time pre- 
scribed by law creditors of the said J. M. Bryan presented 

wt their claims aceording to law to said administrator, who ap- 
proved the same, which said claims were approved ang 
allowed by the judge of said probate court and filed in the office of 
the clerk of said court; that the claims allowed by the said admin- 
istrator and filed and allowed by the probate court as claims 
against the estate of J. M. Brvan and entitled to payment out of 
the proceeds of said estate amounted to the sum of forty-two thousand 
two hundred end thirty-six ninety-three hundredths —; that upon 
the presentation of the accounts of said administrator to the said 
probate court, it appearing that the proceeds derived from the said 
estate were insuflicient to pay the general creditors of said estate In 
full, and that said proceeds were only sufficient to pay a pro rate of 
snid claims, to wit, forty-six 1% ) per cent. thereof, that the sata 
probate court duly made a decree and order requiring said admin- 
istrator to distribute the proceeds of said estate among said creditors 
at said ratio, which was so done, leaving said ereditors unpaid in 
the sum of eleven thousand seven hundred and eighty forty-five 
hundredths dollars, which said indebtedness of said J. M. Bryan 
still remains unpaid. 


Seventh defense. 


For a further answer defendants deny that the suit of M. W. 
Kales vs. M. W. Kales, administrator of the estate of J. M. Bryan, 
deceased, register number 526, was commenced before any or either 
of the notes set forth in plaintiff's complaint was due or payable, 
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or before tliey or either of them had been presented to the 
99 probate judge or probate court of Maricopa county, or before 

they orany of them had been allowed or rejected or in any way 
acted upon by said probate judge or court, or before applying to the 
said probate — for an order to pay said notes or either of them or the 
principal or interest on any of chem or to sell any land or personal 
property or any lands which have been mortgaged to secure the 
payment of said notes or either of them. 

Deny that said suit was commenced whilesaid administrator had 
in his hands sufficient or any funds whatever of said estate to pay all 
the principal or any part thereof or all the interest or any part 
thereof of said promissory notes or either of them. 

Deny that the amount bid by the said M. W. Kales at the sheriff's 


sale referred to in plaintifl’s complaint for said northeast quarter of 


section five, in township one north, of range three east, of Gila and 
Salt river meridian, was an inferior price therefor or less than the 
said land was worth in open market or otherwise or less than said 
land would have brought at a regular or usual sheriff's sale, but 
aver that the same was a full and reasonable price for said land 
and all the same was worth. i 
Deny that the lands mentioned in plaintiff's complaint, to 
wit, the northeest quarter of section five, township one north, 
of range three east, of Gila and Salt river meridian, or any 
part thereof after the death of said J. M. Bryan — the title thereto 
or any part thereof vested in Vina Bryan, but aver that the 
same was subject to the said mortgage set forth in plaintiff's 
96 complaint, and the same was sold to pay said mortgage, and 
all and every right, title, or interest said J. M. Bryan or his 
estate had therein was divested and alienated, and neither said estate 
nor the heirs of said Bryan have had any right, title, or interest in 
said property since the 5th day of November, 1884, and denies that 
plaintiff is the owner in fee or otherwise of the said northeast quar- 
ter of section five, in township one north, of range three east, of 
Gila and Sait river meridian, or any part thereof, and alleges that 
the said M. \\. Kales purchased said land at sheriff's sale under the 


judgment set forth in plaintiff's complaint on the 15th day of De- 


eember, 1885, for the sum of two thousand nine hundred and 
seventy-five dollars, which was a fair, reasonable, and just price for 
said Jand and all the same was then worth: that thereafter said M. 
W. Kales duly sold and assigned said certificate of sale received by 
him from said sheriff to the defendant, J. T. Simms, for the sum of 
over three thousand dollars, which said Simms paid to said Kales 
therefor, all of which said eo Brvan had notice and well knew 
and made no objection thereto, but acquiesced therein ; that there- 
after said sheriff duly made dl executed lis deed whereby he con- 
veyed said Jand known as the northeast quarter of section five, 
towns hip one north, of range three east, of Gila and Salt river me- 
ridian, unto J. T. Simms, who thereby became and was on the 16th 
day of June, A. D. 1SS4, the owner thereof, and entered into pos- 
session and commenced to improve said tract of land, and 


v7 continued In the possession and oceupaney and continued to 


e- @ 
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improve said Jand from thence until some time on or about 
the 28th day of February, A. D. 1887, when, said land, by reason of 
the improvements made upon it by said Simms, having increased 
in value, the said Simms and his wife, HWannah T. Simms, granted, 
bargained, sold, and conveyed said tract of land, together with cer- 
tain other lands, to this defendant for the sum of fifty-nine thou- 
sand dollars, and this defendant thereupon entered into possession 
of said land as the owner thereof and caused the same to be sur- 
veyed and subdivided into blocks, lots, streets, and alleys as and tor 
town lots, and publicly advertised the same for sale and sold to 
divers and sundry persons nearly all the lots in said tract of land 
before the commencement of this action, and among the persons 
who purchased lots in said tract were one Myra k. Olds and one 
George Tantau: that thereafter and on or about the Sth day of 
June, A. D. 1887, said Vina Bryan, plaintiff's grantor, now known 
as Vina Brown, purchased said lot or lots which had been pre 
viously sold by this defendant unto said Myra K. Olds from the 
said Myra K. Olds, and thereafter and on or about the 13th day 
of June, A. D. 1887, the said Vina Brown, plaintiff’s grantor, pur- 
chased said lot or lots which had previously been sold by this de- 
fendant to said George Tantau; and these defendants are informed, 

believe, and so aver thatsaid Vina Brown, platntiff’s grantor, 
O8 did pay for said lots so sold by this defendant to said Myra 

Kk. Olds and George Tantaun the sum of eighteen hundred 
dollars in lawful money of the United States; that said Vina 
Brown, plaintiff’s grantor, well knew and had notice of said sale of 
sald premises by said Simms and wife to this defendant and the 
entering of this defendant into possession thereof, and of the sur 
veying of said tract of land and the subdividing thereof into blocks, 
lots, streets, and alleys, and of the advertising and offering of said 
lots for sale and the selling of said lots composing said tract of land, 
and made no objection thereto, but acquiesced therein, 

Deny that Vina Brvan did not consent to or aflirm the sales, 
deeds, certificates of sale, convevahces, OF proceedings made by the 
defendants or any of them — of the said district or probate court 01 
said sheriff;. but, on the contrary, said defendants allege that said 
Vina Bryan consented to, ratified, and acquiesced in all the proceed- 
ings had and done either in the said probate court or the said dis- 
trict court by thesaid M. W. Kales, administrator, in relation te the 
administration of the affairs of said estate of J. M. Bryan, deceased, 
the recovery of the judgments set forth in said complaint, the sale 
of the land therein alleged, and the execution of the deeds therein 
set forth. : 

Deny that said Vina Bryan did ever affirm that the sales, deeds, 

certificates of sale, conveyances, or proceedings by the said 
99 defendants or by the said probate or district court or sheriff? 

or any or either of them were or was unwarranted against 
equity or without authority of law. 

Deny that these defendants had any notice of the facts alleged in 
plaintiff's complaint other than the execution of the notes and 
mortgages mentioned in said complaint, the judgment of foreclosure 
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of said mortgage, the sale of said lands described in paragraph five 
of this answer, the issuance of the sheriff’s certificate of sale there- 
under, and of the execution of the deed therefor at any time before 
the commencement of this suit. 


Eighth defense. 


And for a further and separate defense these defendants allege 
that heretofore, to wit, on or about the 15th day of June, A. D. 1854, 
one M. W. Kales was or pretended to be the owner of the certificate 
of sale issued by L. H. Orme, as sheriff of Maricopa county, of the 
tract of land described in the plaintiff’s complaint as follows, to wit, 
the northeast quarter of section five, in township one north, of 
range three east, of Gila and Salt river meridian, free from all 
incumbrances, and he then. was in the actual possession thereof; 
that the defendant, J. T. Simms, believing such to be the 
fact, on that day agreed with him for the purchase thereof 
for the price of three thousand five hundred dollars; where- 

upon said M. W. Kales conveyed and signed the said 
100 ~—s certificate to the said J. T. Simms by his deed and instru- 

in writing, dated on the 18th day of June, A. D. 1884; that 
the sum of three thousand five hundred dollars was actually paid 
by said Simms to said Kales at the time of the date of said assign- 
ment; that afterwards, to wit, on or about the 16th day of June, A. 
D. 1884, L. H. Orme, as sheriff of Maricopa county, pursuant to said 
certificate of sale and for and in consideration of the money bid by 
said Kales and paid by said Simms, did make, execute, and deliver 
unto said Simms his deed, whereby he did convey unto said Simms 
all the right, title, and interest of said J. M. Bryan at the said date 
of the execution of said mortgage, to wit, the 25rd day of February, 
1883, which he or his estate acquired thereafter of, in, or to said prem- 
ises or any part thereof; that said Simms thereupon entered into 
occupation and possession of said premises and improved the same 
and expendec large sums of money in improving said land and 
premises, and continued in the actual, possession thereof until on or 
about the 28th day of February, A. D. 1887; that said Simms had 
not at or before the time of the said conveyance and assignment to 
him by said NKales and the execution of said deed to him by said 
sheriff or of the payment of the purchase-money any notice whatever, 
either express or implied, that the plaintiff in the said suit or action 

referred tointhecomplaint which was brought to foreclose said 
101 mortgage was the same identical person who was named as 

the defendant in said suit or action, or that the said M. W. 
Kales, the purchaser at the sheriff’s sale of said property, was the 
same identical person who was the administrator of tlre estate of J. 
M. Bryan, deceased, or that there was any defect in the parties or 
proceedings in said action. 

Wherefore defendants pray judgment that they may go hence 
without delay, and for their costs herein. - 

CLARK CHURCHILL, 
Atty for Defi ndants, 
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County OF MARICOPA, | 
rye . . ss 
Territory of Arizona, § 


J. T. Simms, being first duly sworn, says he is one of the defend- 
ants in the above-entitled cause; that he has heard the foregoing 
answer read and knows the contents thereof; that the same is true 
of his own knowledge except as to the matters and things therein 
stated upon information and belief, and as to those matters he be- 
lieves it to be true. 

J. T. SIMMS. 


Subscribed and sworn to before me this 2Ist day of October, 1587. 
[SEAL. | W. D. FULWILER, 
Notary Public. 


Endorsed: Filed Oct. 22nd, 1887. J. E. Walker, clerk. 


102 Title of court and cause. 
Separate Answer of John W. Jejfries and Henry W. Tyder. 


Now come the above-named defendants, John W. Jeffries and 
Henry W. Ryder, and, answering the complaint of the above-ramed 
plaintiff, allege— 


For a first defense. 


The defendants except to the plaintiff’s complaint and say the 
same Is Insuflicient in law to require them to answer thereto; of this 
they pray judgment of the court that they go hence with their costs 
in this behalf expended. 


For a second defense. 


Defendants allege that the pretended interest and title through 
and by which plaintiff claims the lands deseribed in the complaint 
was acquired by said plaintiff while these defendants were in the 
peaceable and adverse possession of said lands, of which said lands 
or any part thereof plaintiff has never been in possession; and of 
this they pray judgment of the court that they go hence with their 
costs in this behalf expended. 


For a third defense. 


I. Defendants allege that plaintiff ought not to have or maintain 

this action, because the defendants have had and have held peace- 

able and adverse possession of the lands deseribed in the com- 

103 plaint under title thereto for more than three years next be- 
fore the commencement of this action. 

I]. For another defense defendants aliege that the pretended 
‘ause of action in said complaint set forth did not accrue at 
any time within three years next before the commencement of this 
action, and that the said pretended cause of action is barred by the 
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provisions of sub. 4, see. 14, act No. 100, of the 11th Legislative As- 
sembly of Arizona; and of this they are ready to verify, and pray 
judgment of the court that they go hence with their costs in this 
behalf expended. 

For a fourth defense. 


The defendants further say that plaintiff ought not to be allowed 
to maintain this action, because M. W. Kales was heretofore, in the 
month of September, 1885, at the request of Vina Bryan, plaintiff's 
grantor, appointed administrator of the estate of J. M. Bryan, de- 
ceased, whois mentioned and referred to in the complaint, by the 
probate court of Maricopa county, Arizona; that in due course of 
administration and at the proper time, to wit, on the 25th day of 
October, A. D. 1884, said administrator, M. W. Kales, exhibited to 
the probate court (which court had sole jurisdiction in the premises) 
a full, true, complete, correct, and final account of all his actions as 
such administrator in connection with the administration of said 
estate, in which said final account was exhibited and set forth the 

action had and done by said administrator in relation to 
104 — said estate and the property and affairs thereof; in which said 

final account said administrator reported to said court, among 
other things, thet said tract of land in said complaint described had 
been sold to pay the mortgage thereon, which is referred to in the 
complaint; that the said Vina Bryan (wife and heir-at-law of said 
deceased) and plaintiff’s grantor had full and legal notice of the 
presentation and filing of said account and of the time and place 
for the hearing, settlement, and approval thereof by said probate 
court, but that the said Vina ryan then or thereafter made no ob- 
jection to the said account or any part thereof nor objected to its 
allowance, settlement, aud approval, and the said account as exhib- 
ited, filed, and rendered was duly settled, approved, and allowed 
by said probate court by adecree and judgment of said court duly 
made and given by said court on the 5th day of November, A. D. 
1SS4, and seid final account of said administrator and said decree 
and judgment of said probate court are hereby referred to and made 
part hereof. 


kor a fifth defense. 


Defendants further allege that said Vina Bryan well knew of the 
sale of said northeast quarter of section 5, township one north, of 
range three east, of Gila and Salt river meridian, under and by vir- 
tue of the Judgment set forth in the complaint in this action, and of 

the purchase thereof by Simms and of his entry into posses- 
105 sion thereof, to which she at no time made any objection, but 

acquiesced in the same, that she knew of the intended pur- 
chase of said lands by the defendant Brasius, but she made no ob- 
jection thereto or claimed any interest in said lands, but remained 
silent; that the defendant Brasius purchased lands, together with 
certain other lands, for the sum of fiftv-nine thousand dollars from 
said J. T. Simms, which said Vina Bryan well knew, and she made 
no objection thereto nor made any claim to said lands; that this 
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defendant entered into the possession of said land under said sale, 
which said Vina Bryan well knew; that she made no objection 
thereto nor made any claim .to said land, but remained silent and 
acquiesced therefo; that said J.T. Simms made valuable improve- 
ments upon sald lands to the amount of upwards of one thousand 
dollars, which said Vina Bryan saw and knew; that she made no 
objection thereto, but remained silent and acquiesced thereto. 


For a sixth defense. 


For a further defense defendants allege that upon the 24th day of 
September, 1885, at the request of Vina Bryan (the widow of said 
J. M. Bryan, deceased), letters of administration were granted by the 
probate court of Maricopa county upon the estate of J. M. Bryan, 
deceased, to M. W. Kales, who thereupon qualified and entered upon 
the duties of such administrator; that within the time prescribed by 

law creditors of the said J. M. Bryan presented their claims 
106 according to law to said administrator, who approved the 

same, Which said claims were approved and allowed by the 
judge of said probate court and filed in the office of the clerk of said 
court; that the claims allowed by the said administrator and filed 
and allowed by the probate court as claims against the estate of J. 
M. Bryan and entitled to payment out of the proceeds of said estate 
amounted to the sum of forty-two thousand and two hundred and 
thirty-six ,°3, dollars; that upon the presentation of the accounts of 
said administrator to the said probate court, it appearing that the 
proceeds derived from said estate were insufficient to pay the general 
creditors of said estate in full, and that said proceeds were only sul- 
ficient to pay a pro rata of said claims, to wit, forty-six ( 15% ) per 
cent. thereof, that the said probate court duly made a decree and 
order requiring said administrator to distribute the proceeds of said 
estate among said creditors at said ratio, which was done, leaving 
said creditors unpaid in the sum of eleven thousand and seven hun- 
dred and eighty ,*,5; dollars, which said indebtedness of said J. M. 
Bryan still remains unpaid. 


Seventh defense. 


lor a further answer defendants deny that the suit of M. W. Kales 
vs. M. W. Kales, administrator of the estate of J. M. Bryan, deceased. 
register number 326, was commenced before any or either of 
107 the notes set forth in plaintiff's complaint was due or payable, 
or before they or either one of them had been presented to the 
probate judge or probate court of Maricopa county, or before they or 
any of them had been allowed or rejected or in any way acted upon 
by said probate judge or court, or before applying to the said probate 
court for an order to pay said notes or cither of them or the prinel- 
pal or interest on any of them or to sell any lands or personal prop- 
erty or any lands which have been mortgaged to secure the pay- 
ment of said notes or either of them. 
Deny that said suit was commenced while said administrator had 
in his hands sufficient or any funds whatever of said estate to pay 
7—1257 
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all the principal or any part thereof or all the interest or any part 
thereof of said promissory notes or either of them. 
Deny that the amount bid by the said M. W. Wales at the sheriff's 
) sale referred to — plaintiff’s complaint for said northeast quarter of 
| section five, in township one north, of range three east, of Gila and 
Sait river meridian, was an inferior price therefor or less than the 
said land was worth in open market or otherwise or less than said 
land would have brought in open market or otherwise or less than 
said land would have brought ata regular or usual sheriff’s sale, but 
aver that the same was a full and reasonable price for said land and 
all the same was worth. 
Deny that the lands mentioned in plaintiff’s complaint, 
108 to wit, the northeast quarter of section five, township one 
north, of range three east, of Gila and Salt river meridian, or 
any part thereofafter the death of said J. M. Bryan — the title thereto 
or any part thereof vested in Vina Bryan, but aver that the same 
was subject to the said mortgage set forth in plainuff’s complaint, 
and the same was sold to pay said mortgage, and all and every 
riglit, title, or interest said .!. M. Bryan or his estate had therein 
was divested and alienated, and neither said estate nor the heirs of 
said Bryan have had any right, title, or interest in said property 
since the oth day of November, 1884, and denies that plaintiff is 
the owner in fee or otherwise of the said northeast quarter of sec- 
tion five, in township one north, of range three east, of Gila and Salt 
river meridian or any part thereof, and alleges that the said M. W. 
Kales purchased said land at sheriff’s sale under the judgment set 
forth in plaintuf’s complaint on the 15th day of December, 1855, 
for the sum of two thousand nine hundred and seventy-five dollars, 
which was a fair, reasonable, and just price for said land and all 
the same was then worth; that thereafter said M. W. Kales duly 
sold and assigned said certificate of sale received by him from 
suid sheriff to the defendant, J. T. Simms, for the sum of over 
three thousand dollars, which said Simms paid to said Kales there- 
for, of ai! which said Vina Bryan had notice and well knew 
and made no objection thereto, but acquiesced therein ; that 
109 ~—s thereafter said sheriff duly made and executed his deed, 
whereby he conveyed said land known as the northeast 
quarter of section five, in township one north, of range three east, of 
Gila and Salt river meridian, unto said J. T. Simms, who thereby 
became and was, on the 16th day of June, A. D. 18584, the owner 
thereof, and entered into possession and commenced to improve said 
tract of land, and continued in the possession and occupaney and 
continued to Improve said land from thence until some time on or 
about the 28th day of February, A. D. 1887, when, said land, by rea- 
son of the Improvements made upon it by said Simms, having in- 
creased in value, the said Simms and his wife, Hannah T. Simms, 
granted, bargained, sold, and conveyed said tract of land, together 
with certain other tracts, to this defendant for the sum of fifty-nine 
thousand dollars, and this defendant thereupon entered into posses- 
sion of said land as the owner thereof and caused the same to be 
surveyed and subdivided into blocks, lots, streets, and alleys as and 
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for town lots, and publicly advertised the same for sale and sold to 
divers and sundry persons nearly all the lots in said tract of land 
before the commencement of this action, and among the persons 
who purchased lots in said tract were one Myra Kk. Olds and one 
George Tantau; that thereafter and on or about the Sth day of June, 
A. D. 1887, said Vina Bryan, plainuff’s grantor, now known 
110s as Vina Brown, purchased said lot or lots which had previ- 
ously been sold by this defendant to said George Tantau; and 
defendants are informed and believe and so aver that said Vina 
Brown, plaintiff’s grantor, did pay for said lots so sold by the de- 
fendant to said Myra Kk. Olds and George Tantau the sum of eigh- 
teen hundred dollars in lawful money of the United States; that 
said Vina Brown, plaintiff's grantor, well knew and had notice of 
said sale of said premises by said Simms and wife to the defendant, 
and the entry of this defendant into possession thereof, and of the 
surveving of said tract of land and the subdividing thereof into 
blocks, lots, streets, and alleys, and of the advertising and offering 
of said lots for sale, and the selling of said lots composing said tract 
of land, and made no objection thereto, but acquiesced therein ; deny 
that Vina Bryan did not consent to or affirm the sales, deeds, certifi- 
cates of sale, conveyances, or proceedings made by the defendants 
or any of them — of the said district or probate court orsaid sheriff; 
but, on the contrary, said defendants allege that said Vina Bryan 
consented to, ratified,and acquiesced in all the proceedings had and 
done either in the said probate court or the said district court by 
the said M. W. Kales, administrator, in relation to the administra- 
tion of the affairs of said estate of J. M. Brvan, deceased, the recoy- 
ery of the judgments set forth in said complaint, the sale of the land 
therein alleged, and the execution of the deeds therein set 
111 = forth; deny that said Vina Bryan did ever affirm that the 
sules, deeds, certificates of sales, conveyances, or proceedings 
by the said defendants or by the said probate or district court or 
sheriff or either of them were or was unwarranted, against equity, 
or without authority of law. 

Deny that these defendants had any notice of the facts alleged in 
plaintiff's complaint other than the execution of the notes and 
inortgage mentioned in said complaint, the judgment of foreclosure 
of said mortgage, the sale of said lands described in paragraph five 
of this answer, the issuance of the sheriff's certificate of sale there- 
under, and of the execution of the deed therefor at any time before 
the commencement of this suit. 

Kighth defense. 

And for a further and separate defense these defendants allege 
that heretofore, to wit, on or about the 13th dav of June, A. DO 1SS4, 
one M. WV. Kales was or pretended to be the ower of the certificate 
of sale issued by L. H. Orme, as sheriff of Maricopa county, of the 
tract of land deseribed in the plaintiffs complaint as follows, to wit, 
the northeast quarter of section five, in township one north, range 
three east, of Gila and Salt river meridian, free from all incum- 
brances, and he was then in the actual possession thereof; that the 
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defendant, J. T. Simms, believing such to be the fact, on that 
112 day agreed with -him for the purchase thereof for the price 
of three thousand five hundred dollars; whereupon said M. 
| W. Kales conveyed and assigned the said certificate of sale to the 
| said J. I. Simms by his deed and instrument in writing dated on 
the 13th day of June, A. D. 1884; that the sum of three thousand 
five hundred dollars was actually paid by said Simms to said Kales 
at the tine of the date of said assignment; that afterwards, to wit, on 
or about the 16th day of June, 1884, L. H. Orme, as sheriff of Mari- 
copa county, pursuant to said certificate of sale and for and in con- 
sideration of the money bid by said Kales and paid by said Simms, 
did make, execute, and deliver unto said Simms his deed, whereby 
he did convey unto said Simms all the right, title, and interest of 
suld J. M. Bryan at the said date of the execution of said mortgage, 
to wit, the 25d day of February, 1885, or which he or his estate ac- 
quired thereafter of, in, or to said premises or any part thereof; 
that said Simms thereupon entered into, occupied, and — pos- 
session of the said premises and improved the same, and expended 
large sums of money in improving said lands and premises, and 
continued in the actual possession thereof until on or about the 
28th day of ebruary, A. D. 1857; that said Simms had not, at or 
before the time of the said conveyance and assignment to him by 
said Kales and the execution of said deed to him by said sheriff or 
of the payment of the purchase-money, any notice whatever, either 
expressed or implied, that the plaintiff in the said suit or ae- 
113 ~~ tion _referred to in thecomplaint which was brought to fore- 
close sa’d mortgage was the same identical person who was 
named as the defendant in said suit or action, or that the said M. 
W. Kales, the purchaser at the sheriffs sale of said property, was 
the same identical person who was the administrator of the estate 
of J. M. Bryan, deceased, or that there was any defect in the par- 
ties or proceedings in said acti n 
Wherefore defendants pray judgment that they go hence without 
delay, auc for their costs herein. 


* 
Aiiteaestaeteatiin dt tee ee, 


CLARK CHURCHILL, 
Alt'y for Def'ts. 
County oF Maricopa, ae 
Tirritory of Arizona, {°° 


IIenry W. Ryder, being first duly sworn, deposes and says he is , 
one of the defendants in the above-entitled eause: that he has heard 
the foregoing answer read and knows the contents thereof: that the 
same Is true of lis own knowledge except as to the matters and 
things therein stated upon information and belief, and as to those 
matters he believes it to be true. 


SO TR TT te 9 tinct RE tine Minato, we: Satie mE 


HENRY RYDER. 


Subseribed and sworn to before me this 22nd dav of October, 
A. D. 1887. 
[SEAL. | J. E. WALKER, 
Clerk Dist. Court. 


> 
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Endorsed: Filed Oct. 22nd, 1887. J. E. Walker, clerk. 


114 Title of court and cause. i 
Answer of George T. Brasius. 


Now comes the above-named defendant, George T. Brasius, and, 
answering the complaint of the above-named plaintiff, alleges— 


For a first defense. 


That when this action was commenced there was another action 
brought and then pending in the district court of the second judi- 
cial district of the Territory of Arizona in and for the county of 
Maricopa by the said plaintiff, T. J. Bryan, and against this de- 
fendant for the same supposed cause of action and for the recovery 
of the same property described in the plaintiff’s complaint herein 
as the northeast quarter of section five, in township one north, of 
range three east, of Gila and Salt river meridian, which said action 
is still pending; and of this he is ready to verify. Whereupon he 
prays judgment that he go hence with his costs in this behalf ex- 


pended. 
lor a second defense. 


The defendant excepts to the plaintiff’s complaint anc says the 
same is Insuflicient in law to require him to answer thereto: and of 
this he prays judgment of the court that he go hence with his costs 
in this behalf expended. 


For a third defense. 


115 Defendant alleges that the pretended interest and title 

through and by which plaintiff claims the lands deseribed 
in the complaint and hereinabove déscribed was acquired by said 
plaintiff while this defendant was in the peaceable and adverse 
possession of said lands, of which said lands or any part. thereot 
plaintiff has never been in possession; and of this he prays 
judgment of the court that he gO hence with his costs in this behalf 
expended. 


For a fourth defense. 


I. Defendant.alleges that plaintiff ought not to have or maintain 
this action, because the defendant and his grantors has had and has 
held peaceable and adverse possession of the lands described in the 
complaint and hereinabove described under title thereto for more 
than three years next before the commencement of this action. 

Il. For another defense defendant alleges that the pretended 
‘ause of action in said complaint set forth did not accrue at any 
time within three years next before the commencement of  tlits 
action, and that the said pretended cause of action is barred by the 
provisions of sub. 4, see. 14, act No. 100, of the 11th Legislative As- 
sembly of Arizona; and of this he is ready to verify, and prays 
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judgment of the court that he go hence with his costs in this behalt 


ex pended. 


For a fifth defense. 


The defendant further says that plaintiff ought not to be 
116 = allowed to maintain this action, because M. W. Kales was 
heretofore, in the month of September, 1885, at the request 
of Vina Bryan, plaintiff's grantor, appointed administrator of the 
estate of J. M. Bryan, deceased, who is mentioned and referred to 
inthe complaint, by the probate court of Maricopa county, Arizona ; 
that in due course of administration and at the proper time, to wit, 
on the 25th day of October, A. D. 1884, said administrator, M. W. 
Kales, exhibited to the said probate court (which court had = sole 
jurisdiction in the premises) a full, true, complete, correct, and final 
account of all lis actions as such administrator in connection with 
the administration of said estate, in which said final account was 
exhibited and set forth the action had and done by said adminis- 
trator in relation to said estate and the property and affairs thereof ; 
in which final account said administrator reported to said court, 
among other things, that said tract of land in said complaint and 
in paragraph “one” of this answer described had been sold to pay 
the mortgage thereon, which is referred to in the complaint; that 
the said Vina Bryan (wife and heir-at-law of said deceased) and 
plaintiff's grantor had full and legal notice of the presentation and 
filing of : said account and of the time and place forthe hearing, set- 
tlement, and approval thereof by said probate court, but that 
117. =the said Vina Bryan then or thereafter made no objection to 
the said account or any part thereof nor objected to its allow- 
ance, settlement, and approval, and the said account as exhibited, 
filed, and rendered was duly settled, approved, and allowed by said 
probate court by a decree and judgment of said court duly made 
and given by said court on the 5th day of November, A. D. 18S4, 
and said final account of said administrator and said decree and 
judgment of said probate court are hereby referred to and made 
part hereof. 


For a sixth defense. 


Defendant further alleges that said Vina Bryan well knew of the 


sale of said northeast quarter of section five, township one north, of 


range three east, of Gila and Salt river meridian, under and by 
virtue of the judgment set forth in the complaint in this action, and 
of the purchase thereof by said J.'T. Simms, and of his entry into 
possession thereof, to which she at no time made any objection, but 


acquiesced in the same; that she knew of the intended purchase of 


said lands by this defendant, but she made no objection thereto or 
claimed any interest in said lands, but remained silent; that this 
defendant purchased said lands, together with certain other lands, 
for the sum of fifty-nine thousand dollars from said J.T. Simms, 
which said Vina Bryan well knew, and she made no objection thereto 
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nor made any claim to said land; that this defendant entered 
11S — into the possession of said land under said sale, which said 

Vina Bryan well knew; that she made noobjection thereto nor 
tiade any claim. to said land, but remained silent and acquiesced 
therefo ; that said J.T. Simms made valuable improvements upon 
suid lands to the amount of upwards of one thousand dollars, which 
said Vina Bryan saw and knew; thatshe made no objection thereto, 
but remained silent and acquiesced there/o. 


For a seventh defense. 


lor a further defense defendant alleges that upon the 24th day of 
September, 1885, at the request of Vina Bryan (the widow of said J. 
M. Bryan, deceased), letters of administration were granted by the 
probate court of Maricopa county upon the estate of said J. M. Bryan, 
deceased, to M. W. Kales, who thereupon qualified and entered upon 
the duties of such administrator; that within the time preseribed 
by law creditors of the said J. M. Bryan presented their claims ac- 
cording to law to said administrator, who approved the same, which 
said claims were approved and allowed by the judge of said probate 
court and filed in the oflice of the clerk of said court; that the claim 
allowed by the said administrator and filed and allowed by the pro- 
bate court as claim against the estate of said J. MM. Bryan and entitled 
to payment out of the proceeds of said estate amounting to the sum 
of forty-two thousand two hundred and thirty-six ¥%j\) dollars; 
119 = that upon the presentation of the account of said administrator 
to thesaid probate court, itappearing that the proceeds derived 
from the said estate were Insuflicient to pay the creditors of said 
estate In full, and that said proceeds were only sufficient to pay a 
pro rata of said claim, to wit: forty-six (46 %) per cent. thereof, 
that the said probate court duly made a decree and order requir- 
ing said administrator to distribute the proceeds of said estate 
among said creditors at said ratio, which was done, leaving said 
creditors unpaid in the sum of eleven thousand and seven hundred 
and eighty 4,5; dotlars, which indebtedness of said J. M. Bryan still 
remains unpaid 


Eighth defense. 


For a further answer defendant denies that the suit of M. W. Kales 
vs. M. W. Kales, administrator of the estate of J. M. Bryan, deceased, 
register number 526, was commenced before or any or either of the 
notes set forth in plaintiff’s complaint was due or payable, or before 
they or either of them had been presented to the probate judge or 
probate court of Maricopa county, or before they or any of them had 
been allowed or rejected or in any way acted Upoti by sald probate 
judge or court, or before applying to the said probate court for an 
order to pay said notes or either of them or the principal or interest 

on any of them orto sell any lands or personal property or 
120) any lands which had been mortgaged to secure the payment 
of said notes or either of them. 

Denies that said suit was commenced while said administrator 
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had in his hands sufficient or any funds whatever of said estate to 
pay all the principal or any part thereof or all the interest or any 
part thereof of said promissory notes or either of them. 

Denies that the amount bid by the said M. W. Kales at the sher- 
iff’s sale referred toin platntiff’s complaint for said northeast quar- 
ter of section five, in township one north, of range three east, of Gila 
and Salt river meridian, was an inferior price therefor or less than 
the said land was worth in open market or less than it would have 
brought at a regular or usual sheriff’s sale or otherwise, but avers 
that the same was a full and reasonable price for the said land and 
all the same was worth. 

Denies that the lands mentioned in plaintiff’s complaint, to wit, 
the northeast quarter of section five, in township one north, of range 
three east, of Gila and Salt river meridian, or any part thereof after 
the death of said J. M. Bryan — the title thereto or any part 
thereof vested in Vina Bryan, but avers that the same was subject 
to the said mortgage set forth in plaintiff’s complaint, and the 
same was sold to pay said mortgage, and all and every right, 

title, or interest said J. M. Bryan or his estate had therein 
120! was divested and alienated, and neither said estate nor the 

heirs of said Bryan have had any right, title, or interest in 
said property since the oth day of November, 1884, and denies that 
plaintiff is the owner In fee or otherwise of the said northeast quar- 
ter of section five, in township one north, of range three east, of 
Gila and Salt river meridian, or any part thereof, and alleges that 
the said M. W. Kales purchased said land under the judgment set 
forth in plaintiff's complaint on the 15th day of December, 1883, 
for the sum of two thousand and nine hundred dollars, which was 
a fair, reasonable, and just price for said land and all the same was 
then worth; that thereafter said M. W. Kales duly sold and assigned 
said certificate of sale received by him from said sheriff to the de- 
fendant, J. T. Simms, for the sum of over three thousand dollars, 
which said Simms paid to said’ Kales therefor, all of which said 
Vina Bryan had notice and well knew and made no objection 
thereto, but acquiesced therein; that thereafter said sheriff duly 
made and executed his deed, whereby he conveyed said land known 
as the northeast quarter of section five, in township one north, of 
range three east, of Gila and Salt river meridian, unto said J. T. 
Simms, who thereby became and was, on the 16th day of June, A. 
D. 1854, the owner thereof, and entered into possession and com- 

menced to improve said tract of land, and continued in the 
121 possession and oecupancy: thereof, and continued to improve 

said lands from thence until some time on or about the 28th 
day of February, A. D. 1857, when, said land, by reason of the im- 
provement made upon it by said Simms, heving inereased in value, 
the said Simms and his wife, Hannah T. Simms, granted, bargained, 
sold, and conveyed said tract of land, together with certain other 
lands, for the sum of fifty-nine thousand dollars, and this defendant 
thereupon entered into possession of said land as the owner thereof, 
and caused the same to be surveyed and subdivided into blocks, 
lots, streets, and alleys as and tor town lots, and publicly advertised 


- 


~sZ 


Ped 


AL. ay 


KALES ET 


THOMAS J. BRYAN Vs. M. W. 


the same for sale, and sold divers and sundry persons nearly all the 
lots in sald tract of land before the commencement of this action, 
and among the persons who purchased lots in said tract were one 
Myra K. Olds and one George Tantau; that thereafter and on or 
about the 8th day of June, A. D. 1857, said Vina Bryan, plaintiff's 
grantor, now known as Vina Brown, purchased said lot or lots 
which had been previously sold by this defendant unto said Myra 
K. Olds from the said Myra Kk. Olds, and thereafter and on or about 
the 15th day of June, A. D. 15587, the said Vina Brown, plaintiff's 
grantor, purchased said lot or lots which had previously been sold 
by this defendant to said George Tantau ; and this defendant is in- 
formed and believes and so avers that said Vina Brown, plaintiff's 

grantor, did pay for said lots so sold by this defendant to said 
122.) Myra k. Olds and George Tantau the sum of eighteen hun- 

dred dollars in lawful money of the United States; that said 
Vina Brown, plaintiffs grantor, well knew and had notice of said 
sale of said premises by said Simms and wile to this defendant, and 
the entry of this defendant into possession thereof, and of the sur- 
veving of said tract of land and the subdividing thereof into blocks, 
lots, streets, and alleys, and of the selling of said lots COM pPosthge 
said tract of land, and made no objection thereto, but acquiesced 
therein. 

Denies that Vina Bryan did not consent to or atlirm the sales, 
deeds, certificates of sales, conveyances, or proceedings made by the 
defendants —or any of them, of the said district court or probate court 
or sald sheriff; but, upon the contrary, said defendant alleges that 
said Vina Bryan consented to, ratified, and acquiesced in all the pro- 
ceedings had and done either in the said probate court or the said 
district court by the said M. W. Kales, administrator, in relation to 
the administration of the affairs of said estate of J. M. Bryan, de- 
ceased, the recovery of the judgments set forth in said complaint, 
the sale of the land therein alleged, and the execution of the deeds 
therein set forth. 

Denies that said Vina Bryan did ever aflirm that the sales, deeds, 
certificates of sale, conveyances, or proce dings by the said defend- 

ants or by the satd probate or district court or sherifl were 
125 unwarranted, agaist equity, or without authority of law, or 

that the same are or were unwarranted, against equity, or 
without authority of law. 

Denies that this defendant had any notice of the facts alleged in 
plaintiff's complaint other than the execution of the notes and 
mortgages mentioned in said complaint, the judgment of foreclos- 
ure of said mortgages, the sale of said lands described in paragraph 
one of this answer, the issuance of the sheriff’s certificate of sale 
thereunder, and of the execution of the deed therefor. 


Ninth defense. 


And for a further and separate defense this defendant alleges that 
heretofore, to wit, on or about the 15th day of June, A. D. 1554, one 
M. W. Kales was or pretented tu be the owner of the certificate of sale 
S—J 257 
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issued by L. H. Orme, as sheriff of Maricopa county, of the tract of 
land described in the plaintiff’s complaint as follows, to wit, the 
northeast quarter of section five, in township one north, of range three 
east, of Gila and Salt river meridian, free from all incumbrances, and 
he then was in the actual possession thereof; that the defendant, J. 
'l’. Simms, believing such to be the fact, on that day agreed with him 
for the purchase thereof for the price of three thousand five hundred 
dollars; whereupon said M. W. Kalesconveyed and assigned the said 
certificate to the said J. T. Simms by his deed and instrument in 

writing dated on the 13th day of June, A. D. 1887 ; that the 
124. = sum of three thousand five hundred dollars was actually paid 

by said Simms to said Kales at the time of the date of said 
assignment; that thereafter, to wit, on or about the 16th day of June, 
A. D. 1854, L. H. Orme, as sheriff of Maricopa county, pursuant to 
said certificate of sale and for and in consideration of the money 
bid by said Kales and paid by said Simms, did make, execute, and 
deliver to said Simms his deed, whereby he did convey unto said 
Simms all the right, title, and interest of said J. M. Brvan at the 
said date of the execution of said mortgage, to wit, the 25rd day of 
February, 1583, or which he or his estate acquired thereafter of, in, 
or to said premises or any part thereof; that said Simms thereupon 
entered into possession and occupation of said premises and im- 
proved the same and expended large sums of money in improving 
said land — premises, and continued in actual possession thereof 
until on or about the 28th day of February, A. D. 1887; that said 
Simms had not, at or before the time of said conveyance and assign- 
ment to him by said Kales and the execution of said deed to him 
by said sheriff or of the payment of the purchase-money, any notice 
whatever, cither express or implied, that the plaintiff in the said 
suit or action referred to in the complaint which was brought to 
foreclose said mortgage was the same identical person who was 
named as the defendant in said suit or action, or that the said M. 
W. Kales, the purchaser at the sheriff’s sale of said property, was 

the same identical person who was the administrator of the 
125 estate of J. M. Bryan, deceased, or that there was any defect 

in the parties or proceedings in said action ; and this defend- 
ant avers that thereafter, to wit, on the 28th day of February, A. D. 
1887, J. ‘TP. Simms with his wife, Hannah ‘T. Simms, were or pre- 
tended tu be the owners in fee simple of the said northeast quarter of 
section five, township one north, of range three east of Gila, and Salt 
river meridian, free from all incumbrances, and he then was in the 
actual possession thereof; that this defendant, believing such to be 
the fact, on that day agreed with him for the purchase thereof, to- 
gether with certain other lands in fee simple, for the price of fifty- 
nine thousand dollars; whereupon the said J. T. Simms and his wife, 
Hannah T. Simms, conveyed the said premises to this defendant by 
their deed dated on the 25th day of February, A. D. 1887; that the 
sum of filty-nine thousand dollars was actually paid by this defend- 
antiosaid J. Tl. Simms at the time of the date of said deed ; that this 
defendant had not, at or before the time of said conveyance or of the 
said payment of the purchase-money, any notice whatever, either 
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express or implied, that the plaintiff in the said suit or action re- 
ferred to in the complaint which was brought to foreclose said mort- 
gage Was the same identical person who was named as the defendant 
in said suit or action, or that the said M. W. Kales, the purchaser at 

the sheriff’s sale of said property, was the same identical per- 
126 =son who was the administrator of the estate of J. M. Bryan, 

deceased, or that there was any defect in the parties or pro- 
ceedings in said action. 

And by way of cross-complaint and counter-claim by this defend- 
ant against said plaintiff this defendant alleges that heretofore, to 
wit, on the 28th day of February, A. D. 1887, this defendant became 
the owner of the premises described in plaintiff’s complaint as the 
northeast quarter of section fiye,in township one north of Gila and 
Salt river meridian, and entered into possession thereof and sub- 
divided the same into blocks, lots, streets, and alleys, and since then 
defendant has sold most of said lots composing said tract to divers 
and sundry persons; that this defendant is still in possession of the 
most of said tract of land, and he is obliged by covenants with the 
purchasers of said lots to defend their title thereto; that said plain- 
tiff asserts and claims title to said tract of land adverse to this de- 
fendant and the several purchasers of said lots; that said claim of 
plaintiff is a cloud upon the title of this defendant and of the sev- 
eral purchasers of lots of this defendant. 

Wherefore this defendant prays judgment that said plaintiff has 
no right, title, or interest or estate of, in, or to said premises or any 
part thereof; that this defendant and those who hold under bim or 

the owners of said tract of land in fee simple and entitled to 
127 ~~ the possession and enjoyment thereof; that said plaintiff be 

enjoined from asserting any right, title, claim, estate, or In- 
terest of, in, or to said premises or any part thereof adverse to this 
defendant or those who hold under him, and that this defendant do 
have and recover his costs and disbursements herein. 

CLARK CILURCHILLE, 
Atty for said Def't. 

TERRITORY OF ARIZONA, |. - 

County of Maricopa, ‘ “ti 

William Christy, being duly sworn, says that he is the agent of 
George T. Brasius, the defendant in the above-entitled action, who 
is not within the Territory of Arizona; that he has read the fore- 
rolng answer and knows the contents thereof; that the same is true 
of his own knowledge except as to those matters therein stated on 
information and belief, and as to those matters he believes it to be 
true. | 


WILLIAM CHRISTY. 


Subscribed and sworn to before me this 28th day of September, 
A. ID. 1887. 
ae W. Db. FULWILER, 
[SEAL.] Notary Public. 


Endorsed: Filed Sept. 28th, 1887. J. E. Walker, clerk. 
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1273 Title of court and cause. 


Original Answer of Defendants, D. H. Pinney, The Bank of Napa, a 
Corporation > F. (). Story, and M. IT. Sherman. 


Now comes the above-named defendants, D. H. Pinney, The Bank 
of Napa, a corporation; F. Q. Story, and M. I. Sherman, and, for 
themselves alone, make answer to plaintiff’s complaint as follows: 


I. 


Defendants aver that this plaintiff should not be allowed to main- 
tain this action without joining with him as plaintiffs one Cameron 
King and one EF. J. Edwards, because prior to the commencement 
of this action, to wit,on the fourth day of July, 1887, said T. J. 

irvan (the plaintiff herein) sold and conveyed by quitclaim deed to 

Cameron King and said E.J. Edwards an undivided one-half of his 
pretended interest and alleged title in and to block 9S of the city of 
Pheenix, part of the lands deseribed in plaintiff’s complaint, and 
of which these defendants are the owners. 


IT. 


For another defense defendants allege that when this action was 
commenced there was another action brought in the district court 
of thesecond judicial district of the Territory of Arizona in and for 

the county of Maricopa by the said 'T. J. Bryan for the same 
128 = supposed cause of action and for the recovery of said block 
98 of the city of Phoenix, which said action is now pending. 


ITT. 
For another defense defendants except to plaintiff’s complaint 


and say the same is insuflicient in law to require them to answer 
thereto; and of this they pray Judgment of the court. 
BY. 

For another defense defendants allege that plaintiff ought not to 
have and maintain this action, because (1) defendants have had and 
held peaceable and adverse possession under title of the said block 
98 of the city of Pleenix for more than three vears before the com- 
mencementof this action. (2.) For another defense defendants allege 
that the pretended cause of action in said complaint set forth did 
not accrue at any time within three years next before the com- 
mencement of this action, and that the said pretended cause af action 
is barred by the provisions of sub. 4, sec. 14, act No. 100, of the 11th 
Legislative Assembly of Arizona. ; 


a. 
For another defense defendants allege that the pretended interest 


and title through and by which plaintiff claims the said block 98 
was acquired by said plaintiff while defendants were in the peace- 
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able and adverse possession of said lands, and of which said 
129 Jand or any part thereof plaintiff has never been in posses- 


sion. 
Vi. 


Defendants further say that plaintiff ought not to be allowed to 
maintain this action, because one M. W. Kales was heretofore, in the 
month of September, 1885, at the request of Vina Bryan, appointed 
administrator of the estate of é. M. Bryan, deceased, by the probate 
court of Maricopa county, Arizona; that in due course of adminis- 
tration and at the proper time said administrator, M. W. Kales, ex- 
hibited to the said probate court (which court had sole jurisdiction 
in the premises) a full, true, and final account of all his actions as 
such administrator in connection with the administration of said 
estate, in which said final account was exhibited and set forth the 
action had and done by said administrator in relation to said block 
98; that the said Vina Bryan (wife and leir-at-law of said deceased) 
had full and legal notice of the presentation and filing of said ae- 
count and of the time and place fixed for the hearing, settlement, 
and approval thereof; that the said Vina Bryan then or thereafter 
made no objection to its allowance, settlement, and approval, and 
the said account as exhibited, filed, and rendered was duly settled, 
approved, and allowed by said probate court. 


VIL. 


13 Defendants furtherallege that thesaid Vina Bryan well knew 

of the sale of said block 9S under and by virtue of the judg- 
ment set forth in the complaint in this action, and of the purchase 
of said land by said D. H. Pinney, and of his entry into possession 
of the same, and of his making large and valuable improvements 
thereon, to the amount of $5,000.00, and of the sale of portions thereof 
to the Bank of Napa, F. Q. Story, and Moses Sherman, to none of 
which she at any time made any objection or asserted any interest 
in or to said land, but she remained silent and acquiesced in the 
same for more than three years. 


VIII. 


For a further defense defendants allege that upon the 24th day of 
September, 1883, at the request of Vina Bryan (the widow of said 
J. M. Bryan, deceased), letters of administration were granted by the 
probate court of Maricopa county upon the estate of J. M. Bryan, 
deceased, to one M. W. Kales, who thereupon qualified and entered 
upon the duties of such administrator; that — within the time pre- 
scribed by law to said administrator, who approved the same, which 
said claims were approved and allowed by the judge of said probate 
court and filed in the office of the clerk of said court; that the claims 
allowed by the said administrator and filed and allowed by the pro- 
bate court as claims against the estate of said J. M. Bryan, deceased, 

and entitled to pavinent out of the proceeds of said estate 
131 amounted to the sum of $22,027.16: that upon the presenta- 
tion of the accounts of said administrator to the said probate 
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court, it appearing that the proceeds derived from said estate was in- 
sufficient to pay the creditors of said estate in full, and that said pro- 
ceeds was only sufficient to pay a pro rata of said claims, to wit, 
forty-six (46%) per cent. thereof, that the said probate court duly 
made an order requiring said administrator to distribute the pro- 
ceeds of said estate among said creditors at said ratio, which was so 
done, leaving said creditors unpaid in the sum of $11,880.45, which 
said indebtedness of said J. M. Brvan, deceased, still remained unpaid. 


IX. 


For a further answer defendants deny that the suit of one M. W. 
Kales vs. one M. W. Kales, administrator of the estate of J. M. 
Brvan, deceased, register number 526, was commenced before any or 
either of the notes set forth in plaintiffs complaint was due or pay- 
able, or before they or one of them had been presented to the pro- 
bate judge or probate court of Maricopa county, or before they or 
any of them had been allowed or rejected or in any way acted upon 
by said probate judge or court, or before applying to the said probate 
court for an order to pay said notes or either of them or to sell any 
lands or personal property or any lands which had been mortgaged 

to secure the payment of said notes or either of them. 
132 Deny that said suit was commenced while said administra- 
tor had in his hands sufficient or any money whatever of said 
estate to pay all the principal or any part thereof or all the interest 
or any part thereof of said promissory notes or either of them. 

Deny that the amount bid or paid by the said M. W. Kales at the 
sheriff's sale referred to in plaintiff's complaint for said block 98 was 
an inferior price therefor or less than said land was worth in open 
market or otherwise, but that the sum was a full, fair, and reasona- 
ble price for said land. 

Deny that the land mentioned in plaintiff's complaint, to wit, 
said block 98, or any part thereof after the death of said J. M. 
Bryan descended to Vina Bryan, or that after the death of said J. 
M. Bryan the title thereto rested solely in Vina Bryan otherwise 
than subject to the debts of said J. M. Bryan, deceased, and the said 
mortgages set forth in plaintiff's complaint; and defendants deny 
that any title to said land rested in or remained in said Vina Bryan 
longer than or after June 16th, 1884. 

Deny that plaintiff is the owner in fee or otherwise of said 
block 98 or any part thereof, and allege that M. W. Kales pur- 
chased said land at sheriif’s sale under the judgment set forth in 
plaintiffs complaint on the 15th day of December, 1883, for the sum 

of $600, which was a fair, reasonable, and just price for said 
15 land ; that thereafter the said M. W. Kales transferred his in- 

terest in said land to said defendant, D. H. Pinney, who is 
now the owner of said block 98 excepted those portions thereof sold 
by him to the Bank of Napa, IF. Q. Story, and M. H. Sherman. 

Deny that the said Vina Bryan did not consent to or affirm the 
sales, deeds, certificates of sales, conveyances, or proceedings made 
by the defendants or any of them — of the said district court or pro- 
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bate court or said sheriff; but, upon the contrary, said defendants 
allege that Vina Bryan consented to, ratified, and acquiesced in all 
the proceedings had and done either in the said probate court or the 
district court by the said M. W. Kales, administrator, in relation to 
the administration of the affairs of said estate of J. M. Bryan, de- 
ceased, the recovery of the judgment set forth in said complaint, the 
sale of the land therein alleged, and the execution of the deeds 
therein set forth. 

Deny that said Vina Bryan did ever affirm that the sales, deeds, 
certificates of sale, conveyances, and proceedings by the said defend- 
ants or by the said probate or district court or sheriff were unwar- 
ranted, against equity, or without authority of law, or that the same 
were or are unwarranted, against equity, or without authority of 
law. 

Deny that these defendants had any notice of the facts alleged in 

plaintiff’s complaint other than the execution of the notes 
154 and mortgages mentioned in said complaint, the judgment of 

foreclosure of said mortgages, the sale of said land deseribed 
as block 98, the issuance of the sheriff’s certificate therefor, and the 
execution of the deed to this defendant, D. H. Pinney. 

Defendants further allege that said M. W. Kales and D. H. Pin- 
ney, the Bank of Napa, F. Q. Story, and M. H. Sherman purchased 
said block 98 in good faith, for a valuable consideration, and with- 
out any notice of any defect in the title of said land, if any there be. 

Having fully answered, defendants pray that plaintiff take noth- 
ing by this action, and that defendants have judgment for their 
costs. 

D. H. PINNEY, 
Attorney for Defendants. 


BAKER & CAMPBELL, Of Counsel. 


TERRITORY OF ARIZONA, | oe 
County of Maricopa, = j ~ 


W. L. Pinney, being duly sworn, says that he is the agent of D, 
H. Pinney, one of the defendants in the above-entitled action, who 
is not now within the Territory of Arizona; that he has heard read 
the foregoing answer and knows the contents thereof; that the same 
is true of his own knowledge except as to those matters therein 
stated on information and belief, and as to those matters he believes 


it to be true. 
W. L. PINNEY. 


155 Subscribed and sworn to before me this 24th day of Sep- 
tember, A. D. 1857. 
[SEAL. | J. E. WALKER, 


Clerk of Dist. Court. 


Endorsed: Filed Sept. 24th, 1887. J. E. Walker, clerk. 
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Title of court and cause. 
Minutes of Trial. 


NOVEMBER 11TH, 1887. 
The demurrer in this cause came on regularly to be heard, was 
argued to the court by counsel, submitted, and by the court taken 


under advisement. 
W. W. PORTER, Judge. 


Title of court and cause. 
Minute Order Sustaining Demurrer. 
DECEMBER 277TH, 1887. 

The demurrer — heretofore argued, submitted, and by the court 
taken under advisement, now, on this day, after due deliberation 
thereon, it is ordered that the demurrer be sustained. 

Plaintiff, by his counsel, duly excepted. 

Leave granted to answer for one day. 


WM. W. PORTER, Judge. 


Title of court and cause. 


Minute Order and Notice of Appeal to Supreme Court. 


DrECEMBER SOrH, 1887. 

Plaintiff refused to amend his complaint. The court rendered 
judgment that this cause be dismissed and the defendants recover 
their costs herein. 

Plaintiff this day filed his motion for a new trial. 

The motion is overruled and new trial denied, to which plaintiff 
excepts. 

Plaintiff in open court gave notice of appeal from the judgment 
and from the order denying a new trial to the supreme court of 
Arizona Territory. 


WM. W. PORTER, Judge. 


137 Judgment. 


The above-entitled cause having come regularly on to be heard 
before the court upon the demurrer of the defendants to the com- 
plaint on the 11th day of November, A. D. 1887, the same was argued 
by counsel for the plaintiff and also argued by counsel for the de- 
fendants and finally submitted to the court for decision and taken 
under advisement by the court; and thereafter, on the 27th day of 
December, A. D. 1887, the court, being fully advised in the premises 
and having fully considered the case, rendered its decision in the 
premises and made an order sustaining said demurrer to said com- 
plaint and gave the plaintiff leave to amend said complaint within 
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one day thereafter; and thereafter, to wit, on the 2th day of De- 
| cember, A. D. 1887, the plaintiff having failed and refused to amend 
his said complaint, the court rendered final Judgment in the case, 
adjudging that the said action be dismissed, and that the defend- 
ants recover their costs herein. 

Now, therefore, on motion of counsel for defendants, it is ordered, 


An ae 


t adjudged, and decreed that the said suit and action be, and the same 
- is hereby, dismissed, and that the said defendants do have and re- 
3 cover of and from the said plaintiff their costs herein, amounting to 
‘4 fiftv-eight and seventy-five hundredths dollars. 
| Done in open court this 29th day of December, A. D. 1887. 
158 WM. W. PORTER, Judge. 


Endorsed: Filed Jan. 10th, 1888S. J. E. Walker, clerk. 


Title of court and cause. 


Bill of Exceptions Settled and Allowed hy the Cour?. 


Be it remembered that on this 27th day of December, 1887, the 
court made an order sustaining defendants’ demurrer to plaintiff's 
complaint in the above-entitled action upon the ground that it ap- 
peared from the complaint that plaintiff had been guilty of laches 
and too great delay in bringing the said action, and that the com- 
plaint did not allege any reason for his delay in commencing said 
action. 

To which ruling and order of the court plaintiff then and there 
excepted and still excepts, and presents this his bill of exceptions 
and asks that the same be allowed. 

Allowed. 


WM. W. PORTER, Dist. Judge. 
Endorsed: Filed Dee. 29th, 1SS7. J. E. Walker, clerk. 


139 Title of court and cause. 


Motion for a New Trial. 


Now comes the plaintiff and moves and prays the court to vacate 
and set aside the judgment rendered in this action and grant hima 
new trial on the following grounds: 

Ist. The court erred in sustaining defendants’ demurrer to plain- 
tiff’s complaint. 

2nd. The court erred in dismissing plaintiff’s complaint and ren- 
dered judgment for defendants. 

3rd. The judgment of the court is contrary to law. 

4th. For other cause apparent on the record. 

CAMERON HL. KING, 
GOODRICH, SMITH, STREET & GOODRICH, 
A llorineys jor Plaintiff. 


Endorsed: Filed Dec. 29%th, 1887. J. E. Walker, clerk. 
§— 1287 
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Title of court and cause. 
Appeal Bond. 


Whereas in the above numbered and entitled cause, pending In 
the district court of the 2nd judicial district of Arizona in and for 
Maricopa county, had at a regular term of said court, to wit, 
140 on the 29th day of December , 1887, the said defendants, M. 
W. Kales, L. H. Orme, Robert Garside, William Gilson, Liz- 
zie Gilson, J. De Barth Shorb, J. T. Simms. Hannah T. Simms, 
George Brasius, John W, Jeffries, Henry W. Ryder, Cordelia L. 
Beckett, C. G. Beckett, D. H. Pinney, The Bank of Napa (a corpora- 
tion), I. O Story, and M. H. Sherman, recovered judgment against 
Thomas J. bryan for the sum of fifty-eight and ;%°; dollars, costs 
and disbursements in said action, from which judgment and the 
order of the court denying said plaintiff’s motion for a new trial 
the said Thomas J. Bryan has taken an appeal to the supreme court 
of Arizona Territory and desires to suspend the execution of said 
judgment during the pendency of said appeal: 

Now, therefore, we, Thomas J. Bryan, as principal, and c. H. Gray 
and John J. Gardiner, as sureties, acknowledge ourselves bound to 
pay to the above-named defendants the sum of three hundred dol- 
lars, conditioned that the said Thomas J. Bryan shall prosecute his 
appeal with effect, and in case the judgment of the said supreme 
court shall be against him that he shall perform its judgment, sen- 
tence, or decree and pay all such damages as said court may award 
against him upon said appeal. 


T. J. BRYAN. SEAL. 
. H. GRAY. SEAL. 
J. J. GARDINER.  [seat. 


141 TERRITORY OF ARIZONA, | 
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County af Maricopa, j 


Oo 
a. 


C. H. Gray and J. J. Gardiner, being each duly sworn, each for 
himself says that Iam worth the amount specified in the foregoing 
bond for which I have signed as surety over and above my just 
debts and liabilities, exclusive of property — from execution. 

. H. GRAY. 
1 J. GARDINER. 


Subseribed and sworn to before me this 14th day of January, 1888. 
[SEAL. | WEBSTER STRE ET, 
Notary Public. 


Endorsed: Approved and filed Jan. 16th, 1888. J. E. Waiker, 
clerk. 
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142 ~=s [In the District Court, Second Judicial District of Arizona, in 
and for Maricopa County. 


T. J. Bryan ) 
vs. + No. 765. 
M. W. Kares et al. § 


Assignment of Error on Appeal. 


The plaintiff assigns for error the following matters, which oe- 
curred on the trial of this eause in the court below: 
Ist. The court erred in sustaining defendants’ demurrer to plain- 
tiff’s complaint and dismissing plaintiff's action. 
2nd. The court erred in rendering judgment for defendants. 
ord. The court erred in overruling plaintiff's motion for new 
trial for the reasons therein stated. 
4th. For other reasons apparent of record. 
C. H. KING, 
GOODRICH & STREET, 
Attys for Plaintiff. 


Endorsed: Filed Mareh 14th, 1888. J. E. Walker, clerk. 


TERRITORY OF ARIZONA, | P 
, * . > Se Bs 
County of Maricopa. j 


I, J. E. Walker, clerk of the district court, second judicial 

148 district, Territory.of Arizona, in and for the county of Mari- 

copa, do hereby certify the above and foregoing to be a full, 

true, and correct COpyY of the assignment of errors In case No. He, 
entitled T. J. Bryan vs. M. W. Kales ef al. 

‘“Vitness nny hand and the seal of said district court this 14th day 

of Mareh, A. D. 1SSS. 
[SEAL. | J. E. WALKER, Clerk. 


TERRITORY OF ARIZONA, 1) 
County of Maricopa, ( de 
I, J. k&. Walker, clerk of the district court of the second judicial 
district of the Territory of Arizona in and for the county of Mart- 
COpa, do hereby certify the above and foregoing to be a full, true, 
and correct copy of the complaint; answer of M. W. Wales, L. HH. 
Orme, sheriff: Robert Garside, William Gilson, Lizzie Gilson, Cor- 
delia Beckett, C. G. Beckett, J. De Barth Shorb, J. T. Simms, Tannah 
T. Simms, John W. Jeffries, Henry W. Ryder, George T. Brasius, 
D. H. Pinney, the Bank of Napa, a corporation; FI. Q. Story, and 
M. H. Sherman; minutes of the trial: minute order sustaining 
demurrer; judgment; bill of exceptions; motion for a new trial; 
minute order overruling motion for new trial, and notice of appeal 
to the supreme court of Arizona Territory, and appeal bond 
144 in case No. 765, entitled Thomas J. Bryan, plaintiff, es. MW. 
Kales ef al. 


NEL a 
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And do further certify that the costs that have acerued in the 
above cause amount to the sum of 358.50. 
Witness my hand and seal of said district court this 14th day of 
March, A. D. 188s. 
[SEAL. | J. E. WALKER, Clerh. 


Endorsed: Filed March 16th, 1888. E. B. Dodge, clerk. 


145 In the Supreme Court of the Territory of Arizona. 
T. J. Bryan, Plaintiff and App'l't, 
Us, ? 
M. W. Kates et al., Def’ts & Appel’s. J 

This cause having heretofore been argued, submitted, and by the 
court taken under advisement, and the court having fally consid- 
ered the same and being fully advised in the premises, it is ordered 
that the judgment of the district court be, and the same is hereby, 
affirmed. Appellant then and there in open court gave notice of 
appeal to the Supreme Court of the United States, opposing counsel 
being nresent. 

Opinion rendered by W. W. Porter, A. J.; Jas. Wright, C. J., and 
Wim. IL. Barnes, associate justice, concurring. 

=f. 
In the Supreme Court of the Territory of Arizona. 
T. J. Bryan, Plaintiff & Appellant, 
Us. > Adjourned Feb. Term, 1889. 
M. W. Karesefal., Def’ts & App'Tnts. | 
Appeal from Maricopa county. 

This cause — heretofore been argued and submitted, and the 
court having duly considered the same and Leing fully advised in 
the premises, it is by the court ordered, adjudged, and decreed that 
the judgment of the lower court appealed from be, and the same is 
hereby, affirmed. Judgment rendered entered this 15th day of 
Feb., 1SS9. 

Attest: WILLIAM WILKINSON, Clerk, 

by J. bk. WALKER, Deputy Clerk. 

Opinion by W. W. Porter, A. J.- Jas. HW. Wright, ©. J., & Wau. H. = 
Barnes, A. J., concurring. 

146 In the Supreme Court of the Territory of Arizona. 
Tuomas J. Bryan, Plaintiff, 
vs. >Opinion by Porter, Justice. 

M. W. KALEs ef als., Defendants. 

The bill in this case sets forth that plaintiff is a resident of Mari- 
copa county: that some of defendants reside In same county and 

; .) 


others in places outside the Territory ; that one Jonathan M. Bryan 
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on or about the 20th day of August, 1885, died intestate, and at his 
death was the owner, seized, and y ssessed of several tracts of land 
described in the bill, all situated in the county of Maricopa; that 
on or about the 24th day of September, 1SS3, letters of administra- 
tion upon the estate of Jonathan M. Bryan, deceased, were issued by 
the probate court of Maricopa county to M. W. Kales, defendant 
herein; that during the lifetime of Bryan he executed to Kales cer- 
tain promissory notes, for the security of the payment of which he 
also executed and delivered to Kales a mortgage on all the real 
estate described in the bill; that said Kales, without presentation 
for allowance of his debts in the probate court, commenced an action 
in the district court of the second judicial district for Maricopa 

county in his own proper person and name in his individual 
147 ~—s capacity against himself in his representative capacity as ad- 

ministrator, and made answer to the complaint in such rep- 
resentative capacity. 

Whereupon, on the 9th day of October, 1883, a judgment of fore- 
closure was made and entered, and on the Sth day of Novy., 1883, 
the district court made an order of sale of said premises; that in 
pursuance thereof sales were made of the different parcels of the 
land, the defendant, Robert Garside, being the purchaser of one 
piece, M. W. Kales of two other separate pieces, and defendant, Wil- 
liam Gilson, of another portion; that after the sales and before the 
making of any deeds by the sheriff Kales sold one quarter section 
to J. T. Simms, and the certificate of purchase was set over to Simms. 

That Kales, before the making of any deed, assigned to defend- 
ant, D. H. Pinney, block 98 of the city of Phoenix, it being a purt 
purchased by Kales at sheriff's sale; that on June 16th, 1854, the 
sheriff executed and delivered to Garside a deed of the part he 
bought, and that Garside, on May 27th, 1587, sold the same to de- 
fendant, J. De Barth Shorb. 

That on June 10th, 1884, the sheriff exeeuted and delivered a deed 
to Simms, as assignee, of the certificate of purchase from Kales — the 
parcel of land so purchased by him. 

That defendant Simms, on February 28th, 1887, sold the same to 
defendant, George T. Brasius, who subdivided the same into blocks 

and lots, with streets ranning through said property, which 
148s is now known and designated as “Central Place: ” that Bra- 

sius sold a lot therein to John W. Jeffries on May Srd, 1887, 
andon May Sth, 1887, sold another lot to defendant, Henry W. 
Ryder. 

That on June 19th, 1884, the sheriffexecuted a deed to defendant, 
William Gilson, for the part purchased by him, who, on April 6th, 
1886, sold the same to defendant, Cordelia L. Beckett. 

That on the i6th day of June, 1S54, the sheriff executed a deed to 
D. H. Pinney, who, on the 10th day of September, 1886, sold a por- 
tion thereof to defendant, The Bank of Napa, California, and that 
sald Pinney, On Nov. Sth, ISS6, conveyed another part of said block 
to defendant, F. (). Story, who thereafter sold the same to defendant, 
M. i. Sherman, who is now in possession of the same. 

The bill further states that, at the time of the death of said Jona- 
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than M. Bryan, Vina Brown was the wife of Bryan, and did survive 
him without issue, and said Brvan left no descendants; that all of 
the property was community property, and that she thus acquired 
title to the property and so held the same until the 29th day of 
June, 1887, — she conveyed the same to plaintiff, Thomas J. Bryan, 
for a good and valuable consideration. The bill alleges that the 
price bid and paid for each respective piece of property was an In- 

ferior price and less than each was worth in open market. 
149 That of ail the facts so alleged the defendants and each of 

them had full notice; that the defendant, D. H. Pinney. was 
the judge of the district court and acted as such in all the proceed- 
ings had in said action, and was the judge of said court at the time 
of the assignment of the certificates of sale to him. 

It is alleged that the premises are of the value of $125,000. 

The prayer of the bill is that ail the proceedings made by the 
district court in the action where M. W. Kales was plaintiff and M. 
W. Kales was administrator be annulled, and the sales and certifi- 
cates of sale be declared void, and the different parcels of the prop- 
erty conveyed or attempted to be conveyed be decreed to have been 
received with notice and in trust for Vina Bryan and her grantee, 
this plaintiil: that it be decreed that each respective part be decreed 
to be held in trust for this plaintiff, and that each of the defendants 
claiming to own any portion of said land by each respectively do 
convey to the plaintiff; that they be enjoined from selling the same. 
The defendant demurred for several causes, among them that the 
bill is insufficient to require him to answer thereto. 

The district court sustained the demurrer because of laches in 
not bringing this action sooner, allowing plaintiff to amend his bill 
so as to show that there were no laches, which plaintitf declined 

to do and appeal- to this court. 
150 All of this property was sold at a judicial sale. The price 
paldin theaggregate, as shown by the bill, amounted in round 
numbers to five thousand dollars. 

It is now allezed to be worth $125,000. It appears that the 
grantor of plaintiif stood by and saw all this property sold and had 
a right to redeem the same in six montlis aiter the sale; that her 
residence was Maricopa county at the death of her husband, and its 
continuance will be presumed to be there, the contrary not having 
been alleged; that there was no action brought to set aside the 
judgment; that from the Sth day of November, 1883, till the 9th 
day of June. 1SS7—nearly four vears—she saw the property greatly 
enhancing in value, saw it sold time and time again, then sells it to 
plaintiff, who now comes into a court of equity and asks a cancella- 
tion of all those sales. 

If the bill had shown, and which plaintiff was allowed to show, 
that any disability existed on the partof any one having an interest 


in the property at the time of sale, we would grant the prayer of 


the bill.. No sueh dissability being shown, can we think of allowing 
the party who has so long slept upon her rights to divest the present 
owners of their valuable property ? 

It may be argued that these parties, buying property which had 


~J 
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been sold under a decree of court, should have looked into 
15] the validity of the judgment; that they, seeing an action of M. 
W. Kales against M. W. Kales,as administrator, should have 
gone further and enquired if they were the same persons. Granting 
that, and upon which we express no opinion, equity requires that 
the action In equity should have been sooner commenced. It is 
true that in an action at law under the statute five years to com- 
mence an action is allowed. 
In the case of Harwood vs. Railroad Company, 17 Wallace, page 
8S, “‘Harwood and others, representing that they were stockholders in 
the Cincinnati and Chicago railroad, filed; on the 25th of December, 
1865, a bill in the district court against the Air-Line Railroad Com- 
panv and others to vacate a decree rendered in the same court in 
the early part of the year 1860,in a suit by George Carlisle, as 
trustee of a second mortgage on the road for the benefit of a certain 
issue of bonds, against The Cincinnati and Chicago Railroad Com- 
pany. The bill in the case at bar alleged fraud and collusion in 
that suit between Carlisle and his confederates and certain other 
persons, lessees of the road and in its possession, and who had 


agreed to pay the interest on the mortgages. 


It is alleged that by the concurrence of these several parties the 
road had been allowed to lose credit, and that the payment of in- 
terest on its second-mortgage bonds was wilfully neglected in order 

that the property might be sold ; that this arrangement had 
152. ~~ been carried out, and that the road had been sold and pur 

chased in by the conspirators for about $25,000, when it was 
really worth $2,000,000 above a first mortgage of the same sum to 
which it was subject, and that the stockholders in the original road 
were injured by this collusive and fraudulent sale.” 

Let us read a part of the opinion of the Supreme Court and see if 
it do not exactly fit the case before us. The court says: We are of 
the opinion also that there has been too great delay in initiating this 
suit, and that no suflicient excuse is given for it. The sale was made 
five years before the commencement of this suit, and it is fairly to 
be inferred from the bill that the plaintifls were aware of the pro- 
ceedings as they progressed. 

Their knowledge of the mortgage sale is expressly admitted. 
The allegation of ignorance is in general terms of the fraudulent acts 
and arrangements. They do not allege when they acquired the 
knowledge nor give a satisfactory reason why it was not sooner ob- 
tained. For aught that appears they have slept upon their knowl- 
edge for several years. Without reference to any statute of limita- 
tions the courts have adopied the principle that the delay which 
will defeat a recovery must depend upon the particular cire umstance 
of each case. This case does not show a suflicient degree of dilige nce 
to justify the overthrow of a decree of foreclosure under which new 

rights and interests must necessarily have arisen. 
153 See also Diendorf vs. Howse, 9 JIloward’s Practice, 243; 
The Key City, 14 Wallace, 6553. 

If in any case “the principle that the delay which will defeat a 

recovery ” will apply it is the one at bar, the presence of the grantor 
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of plaintiff, seeing improvements on the property, seeing it first 
gradually improving from year to year, and then daily enhancing 
in value, and when the “ boom ” was reaching its acme selling to 
the plaintiff, who seeks to acquire this property, which sold at pub- 
lic vendue for about $5,000 and now alleged to be worth $125,000. 
To recover in such a case would be manifestiy unjust and should 
have no standing in a court of equity. 
The judgment of the district court is affirmed. ; 
WM. W. PORTER, A. J. 
JAS. H. WRIGHT, C. J. 
WM. EH. BARNES, A. J. 


Endorsed: Filed February 13th, 1889. Entered Book 2, pages 
67 & 72. Wm. Wilkinson, clerk, by J. Ek. Walker, deputy. 


154 (Petition and Allowance oj Appeal.) 
In the Supreme Court of the Territory of Arizona. 


Thomas J. Bryan, Plaintiff and Appellant, 7 
Us, 

M. W. Kaves, L. H. Orme, Ropertr Garsipe, WILLIAM GILSON, 
Lizzie E. Gilson, J. De Barth Shorb, J. T. Simms, Hannah T. 
Simms, George T. Brasius, John W. Jeffries, Henry W. Ryder, 
Cordelia L. Beckett, C. G. Beckett, D. H. Pinney, The Bank of 
Napa (a Corporation), F. Q. Story, and M. H. Sherman, Defend- | 
ants and Appellees. 


The above-named plaintiff and appellant, conceiving himself 
aggrieved by the final judgment, order, and decree entered by the 
supreme court of the Territory of Arizona on the thirteenth day of 
February, A. D. 1889, in the above-entitled cause, in which the 
judgment of the district court of the 2nd judicial district of Arizona 
in sustaining defendants’ and appellees’ demurrer to the complaint 
and dismissing plaintiff’s and appellant’s complaint on the gropnd 
of laches, doth hereby appeal therefrom to the Supreme Court of the 
United States, and prays that this his appeal may be allowed, and that 
a transcript of the record, proceedings, Judgment, and decisions in 
the cause be duly authenticated and sent to the Supreme Court of 
the United States. 

THOMAS J. BRYAN, Jn Person. 


GOODRICH & STREET anxp 


CAMERON H. KING, 
Attys for PU and Appellant. 


155 And now, to wit, on the 11th day of March, A. D. 1889, the 
appeal prayed for in the foregoing petition is hereby allowed, 
with citation to issue, on filing bond in the penal sum of five hun- 


P 
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dred dollars and approval thereof by the chief justice of Arizona or 
any associate justice. 

(SEAL. | JAMES H. WRIGHT, 


Chief Justice of the Supreme Court of Arizona. 


Endorsed: Filed March 30th, 1SS9. J. E. Walker, clerk. 


156 In the Supreme Court of the Territory of Arizona. 


Tuomas J. Bryan, Plaintiff & Appellant, —} 
US, 

M. W. Kauss, L. H. Orme, Roperr Garsipe, | 
William Gilson, Lizzie Gilson, J. De Barth | 
Shorb, J. T. Simms, Hannah T. Simms, | \ fie 
George T. Brasius, John W. Jeffries, Henry (7 "" 
W. Ryder, Cordelia L. Beckett, C. G. Beck- 
ett, D. H. Pinney, The Bank of Napa (a Cor- 
poration), F. Q. Story, and M. H. Sherman, 
Defendants and Appellees. 


avitof Value. 


TERRITORY OF ARIZONA, 


Bik 
County of Maricopa, f = 


Thomas J. Bryan, being duly sworn, says that he is the plaintiff 
and appellant in the abeve-entitled cause, over twenty-one years of 
age, and a resident of Pheenix, in Maricopa county, Arizona; that 
he is fully acquainted with the property in dispute in this case, as 
described in his complaint, and that the value thereof and the value 
of the matter in dispute in this said cause, exclusive of costs, ex- 
ceeds the sun of five thousand dollars; that the complaint in this 
cause alleges that the premises therein described and which are the 
subject-matter of this action are worth the sum of one hundred and 

twenty-five thousand dollars, and this afliant says that the 
157 ~—s valueof said premises are fairly stated in said complaint. 
That this affiant is made to show the Supreme Court of 
the United States that they have jurisdiction of said cause on ap- 
peal so far as the value of the matter in dispute is concerned. 


THOMAS J. BRYAN. 


Subscribed and sworn to before me this 6th day of March, 1889, 
[SEAL.] WM. WILKINSON, 


Clerk of the Supreme Court of Arizona, 
By J. E. WALKER, 
Deputy Clerk. 


Endorsed: Filed March 30th, 1889. J. E. Walker, clerk. 
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158 Supreme Court of the United States. 


Tuomas J. Bryan, Plaintiff and Appellant, ) 
VS, 

M. W. isaves, L. H. Orme, Ropert GARSsIDE, 
William Gilson, Lizzie E. Gilson, J. De Barth 
Shorb, J. T. Simms, Hannah ‘Tl. Simnmns, ! 
George Brasins, D. H. Pinney, The Bank of 
Napa (a Corporation), F.Q. Story, M. H. Sher- 
man, John W. Jeffries, Henry W. Ryder, 
Cordelia L. Beckett, C. G. Beckett, Defendants 
and Appellees. J 


-Bond on Appeal. 


Know all men by these presents that we, Benjamin A. Fickos 
and Columbus H. Gray, Thomas J. Bryan, are held and_ firmly 
bound unto M. W. Kales, L. H. Orme, Robert Garside, William Gil- 
son, Lizzie E. Gilson, J. De Barth Shorb, J. T. Simms, Hannah T. 
Simms, George T. Brasius, Jobn W. Jefferies, Henry W. Ryder, 
Cordelia L. Beckett, C. G. Beckett, D. H. Pinny, the Bank of Napa, 
a corporation ; F. Q. Story, and M. H. Sherman, of Maricopa county, 
Arizona, in the sum of five hundred dollars, to be paid to them, 
their executors or administrators; to which payment, well and 
truly to be made, we bind ourselves and each of us, our heirs, 
jointly and’ severally, and our and each of our heirs, executors, and 

administrators, firmly by these presents. 
159 Sealed with our seals and dated this 20th day of March, 
A. D. 1889. 

Whereas the above-named Thomas J. Byran hath obtained, taken, 
and prosecuted an appeal tc the Supreme Court of the United States 
to reverse the judgment rendered in the above-entitled action by 
the supreme court of the Territory of Arizona on the thirteenth day 
of February, 1889, in favor of defendants and appellees and against 
plaintiff and appellant: 

Now, therefore, the condition of this obligation is such that if 
the above-named Thomas J. Bryan, the plaintiff and appellant, 
shall prosecute his appeal to effect and shall answer all costs and 
damages if he fail to make his plea good, then this obligation to be 
void ; otherwise to remain in full force and virtue. 

THOMAS J. BRYAN. [SEAL. | 
BENJAMIN A. FICKUS. [sEAt.] 
COLUMBUS H.GRAY. — [seat] 
Sealed and delivered in presence of— 
BEN. GOODRICH. 
UnITED STATES OF AMERICA, 
Territory of Arizona, bss. 


Benjamin A. Fickas and Columbus H. Gray, being duly sworn, 
depose and sey and each for himself that he is worth the sum of 
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five hundred dollars over and above all his just debts and liabilities, 

exclusive of property exempt from execution. | 
BENJAMIN A. FICKAS. 
COLUMBUS H. GRAY. 


Subscribed and sworn to before me this 20th day of March, 1889, 
[SEAL. | J. E. WALKER, 


Clerk Sup. Court, Ter. of Arizona. 


160 I hereby approve the above bond and the suflicientey of 
the sureties thereto. 
March the 20th, 1889. 
JAMES H. WRIGHT, 
[SEAL. | Chief Justice of Sup. Court, Arizona Territory. 


Endorsed : Filed March 30th, 1889. J. FE. Walker, clerk. 


161 Tue Unirep States oF AMERICA, 88: 


To M. W. Kales, William Gilson, J. T. Simms, John W. Jeffries, ©. 
G. Beckett, L. H. Orme, Lizzie Gilson, Hannah 'T. Simms, tlenry 
W. Ryder, D. H. Pinney, Robert Garside, J. De Barth Shorb, 
George T. Brasius, Cordelia L. Beckett, F. Q. Story, the Bank of 
Napa, a corporation, and M. H. Sherman: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next (A. D. 1889), pursuant to and 
in answer to an appeal allowed by the chief justice of the Territory of 
Arizona from a judgment of the supreme court of Arizona entered 
therein on the 13th day of February, A. D. 1SS9, and which said 
appeal was allowed on the eleventh day of Mareh, ISs9, in which 
Thomas J. Bryan was there and is here plaintiffand appellant and 
you are defendants and appellees, to show cause, if any there be, 
why the judgment rendered against said Thomas J. Bryan, appel- 
lant, and in vour favor should not be reversed, set aside, and cor- 
rected and why speedy justice should not be done to the parties in 
that behalf. 

Witness the Honorable James H. Wright, chief justice of the 

supreme court of the Territory of Arizona, this twentieth 
162. (20th) day of March, A. D. 1859. 
JAMES H. WRIGHT, 
Chis f Justices Sup. Court, lerritory of Arizona. 


Territory or ARIZONA, | 
e e i 
County of Maricopa, j 


We, Baker and Campbell, attorneys for M. W. Kales, William Gil- 
son, Lizzie Gilson, Cordelia L. Beckett, C. G. Beckett, D. IL. Pinney, 
The Bank of Napa, a corporation ; F. Q. Story, and M. TL. Sherman, 
defendants mentioned in the above citation, here by admit and ace 
cept service of the above citation and acknowiedge receipt of cer- 
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tified copy of the same, at Pheenix, the 15th day of April, A. D. 
1889. 
BAKER ann CAMPBELL, 
Attorneys for the Aforesaid Parties. 


TERRITORY OF ARIZONA, | 
- ; > 88 
County of Maricopa, | 


I, Clark Churchill, attorney for Robert Garside, J. De Barth Shorb, non 
J. T. Simms, Hannah Simms, Geo. ‘T. Brasius, John W. Jeffries, H. 
W. Ryder, and M. W. Kales, defendants mentioned in the above 
citation, hereby admit and accept service of the above citation and 
acknowledgement receipt of certified copy of the same, at Pheenix, 
the 15th day of April, A. D. 1889. 
CLARK CHURCHILL, 


Attorney for Aforesaid Parties 


163. Terrirory or Arizona, |... 
County of Maricopa, j = 


I, Frank Cox, attorney for L. H. Orme, one of the defendants in 
the foregoing citation, hereby admit and accept service of the above 
citation and acknowledge receipt of certified copy of the same, at 
Phoenix, the 18th day of April, A. D. 1889. 

FRANK COX, 
Ait’y for L. If. Orme. 


Endorsed: Filed April oth, 1889. J. E. Walker, clerk. 


164 In the Supreme Court of the Territory of Arizona. 


Tuomas J. Bryan, Plaintiff & Appellant, 
Us, 

M. W. Kare, L. H. Oruwe, Roperr Garstpe, Witt1aAmM GILson, 
Lizzie KE. Gilson, J. De Barth Shorb, J. T. Simms, Hannah T. 
Simms, George T. Brasius, Jolin W. Jeffries, Henry W. Ryder, { 
Cordelia L. Beckett, C. G. Beckett, D. H. Pinney, The Bank of 
Napa, a Corporation; F. Q. Story, and M. H. Sherman, Defend- 
ants and Appellees. J 


Statement of Iuets. 


= 
This case was heard on appeal, the transcript of which showed 
that in the district court, from whose judgment the appeal was 
taken to the supreme court of the Territory, the cause was there 
heard upon the defendants’ demurrers to the complaint, and that 
the demurrers were there sustained in the following jadgment of 
the district court. 
(Title of court and cause.) 
Judgment. 
ms 


The above-entitled cause having come on regularly to be heard 


—ew 


THOMAS J. BRYAN VS. M. W. KALES ET AL. id 


before the court upon the demurrer of the defendants to the com- 
plaint on the 11th day of November, A. D. 1887, the same was ar- 
gued by counsel for the plaintiff and also argued by counsel for the 
defendants and finally submitted to the court for decision and taken 

under advisement by the court; and thereafter, on the 27th 
165 day of December, A. D. 1887, the court, being fully advised in 

the premises and having fully considered the case, rendered 
its decision in the premises and made an order sustaining said de- 
murrer to said complaint and gave the plaintiff leave to amend 
said coinplaint within one day thereafter; and thereafter, to wit, on 
the 29th day of December, A. D. 1857, the plaintiff having failed 
and refused to amend his said complaint, the court rendered final 
judgment in the case, adjudging that the said action be dismissed, 
and that the defendants recover their costs herein. 

Now, therefore, on motion of counsel for defendants, it is ordered, 
adjudged, and decided that the said suit and action be, and the same 
is hereby, dismissed, and that the said defendants do have and re- 
cover of and from the said plaintiff their costs herein, amounting to 
fiftv-eight and seventy-five hundredths dollars. 

Done in open court this 20th day of December, A. D. 1887 

WM. W. PORTER, Judge. 


The transcript further shows that the following bill of exceptions 
was settled and allowed by the district court: 


(Title of court and cause.) 


Be it remembered that on the 27th day of December, 1857, the 
court made an order sustaining the defendants’ demurrer to 
plaintiff's complaint in the above-entitled action upon the ground 
that it appeared from -the complaint that plaintiff had been 
guilty of laches and too great delay in bringing the said action, 

and that the complaint did not allege any reason for his de- 
166 lay in commencing said action. 

To which ruling and order of the court plaintiff then and 
there excepted and still excepts, and presents this his bill of excep- 
tions and asks that the same be allowed. 

Allowed. 

WM. W. PORTER, 
Dyst. Judge. 


The transcript further shows that the following assignments of 
error were made on appeal to the supreme court of the Territory : 

Ist. The court erred in sustaining defendants’ demurrer to plain- 
tiff’s complaint and dismissing plaintiff's action. 

2nd. The court erred in rendering judgment for defendants. 

ord. The court erred in overruling plaintiff’s motion for a new 
trial for the reasons therein stated. 

4th. For other reasons apparent on the record. 

The appeal was regularly taken by the plaintiff to the supreme 
court of the Territory of Arizona, and there the judgment of the 
district court was aflirmed in the following judgment, to wit: 


78 THOMAS J. BRYAN VS. M. W. KALES ET AL. 


(Title of the court and cause.) 
Appeal from Maricopa County. 


This cause having heretofore been argued and submitted, and the 
court having duly considered the same and being fully advised 
in the premises, it is by the court ordered, adjudged, 
167 ~=— and decreed that the judgment tof the lower court appealed 
from be, and the same is hereby, affirmed. 
Judgment entered this 13th day of February, 1889. 
Attest: WILLIAM WILKINSON, Clerk, 
By J. E. WALKER, Deputy Clerk. 


Opinion by Porter, A. J., James Wright, C. J., and Wm. H. Barnes, 
A. J., concurring. 


The above statement is correct. 
BAKER & CAMPBELL, 
Attorneys for M. W. Kales, William and Lizzie Gilson, 
©. G. Beckett, D. H. Pinney, Bank of Napa, 
F. Q. Story, and M. H. Sherman. 
CLARK CHURCHILL, 
Atty for J. De Barth Shorb, Robert Garside, J. T. 
Simms, Hannah T. Simms, George T. Brasius, 
John W. Jeifries, Henry W. Ryder. 
GOODRICH axp STREET anv 
CAMERON H. KING, Alt’ys for Plaintiff. 


(Title of court and cause.) 
Assignment of Errors. 
The court erred— 
Ist. In affirming the judgment of the district court. 
2nd. In adjudging that plaintiff and appellant had been guilty of 
laches. 
3rd. In sustaining defendants’ and appellees’ demurrer to plain- 
tiff’s complaint. 
168 4th. Indismissing plaintiff's complaint and rendering judg- 
ment for defendants. 
Sth. The judgment of the court is contrary to law. 
6th. For other causes apparent on the record. 
7th. In not rendering judgment for plaintiff and appellant. 
STREET & GOODRICH anp 
C. H. KING, 
Attorneys for Plaintiff & Appellant. 


Wherefore plaintiff and appeliant prays that the judgment of the 
supreme court of the Territory of Arizona be reversed, and that 


judgment on the pleadings be rendered for plaintiff and appellant. 


GOODRICH & STREET anp 
CAMERON H. KING, 
Attorneys for Plaintiff and Appellant. 


(Endorsed :) Filed May 13th, 1889. J. E. Walker, clerk. 
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169 SUPREME CouwRrrt, ss 
Territory of Arizona, f° 


I, J. E. Walker, clerk of the supreme court of the Territory of Ari- 
zona, do hereby certify that the foregoing printed and written pages 
(numbered from 1 to 168, inclusive) are a full, true, and correct 
transcript of the record and proceedings in the cause, Thomas J. 
Bryan vs. M. W. Kales et al., therein named, as the same appears of 
record and on file in my office. 

Witness my hand and the seal of said court this 29 day of May, 
A. D. 1889. 


[Seal United States Supreme Court, Arizona. ] 


J. E. WALKER, Clert. 


Endorsed on cover: Arizona T.supreme court. No.1287. Thomas 
J. Bryan, appellant, vs. M. W. Kales, L. H. Orme, Robert Garside, et 
al. Filed October 4, 1889. 
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Supreme Coutt of the United States. 


OCTOBER TERM, 1889. 


ee ee even 


THomMAS J. BRYAN, 
Appellant, 


a vs. 


M. W. Kates, L. H. Orme (Sheriff), 
RoBERTGARSIDE, WILLIAM GILSON 
Lizz1E Gitson, J. DE BArtu Snors, } No. 1,287. 
J. T. Simms, Hannan T. Sis, 
RosEert ‘T. Brassins, Jonn W. 
JEFFRIES, HENRY W. RypDeEr, Cor- 
DELIA L. BECKETT, C. G. BECKETT, 
D. H. PInNEY, THE BANK oF NAPA, 
a Corporation, F. Q. Story and M. 
H. SHERMAN, Appellees. J 


_— GOODRICH & STREET, 
and WM. A. McKENNEY, 
Attorneys for Appellant. 
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R. O. Polkinhorn, Printer. 
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IN THE 


Aupreme Eouit of the United Htates. 


OCTOBER TERM, 1889. 


THOMAS J. BRYAN, 
Appellant, 


“Ss, 


M. W. Kars, L. H. Orme (Sherilf), 
RoBERTGARSIDE, WILLIAM GILSON 
Lizzikt Gitson, J. De BArTISHoORR, |- 
J. T. Simms, HANNAH T. SiMMs, 
Ropertr ‘Tv. Brasstns, Joun W. 
JEFFRIES, Henry W. RYDER, Cor- 
DELIA L. Becketr., C. G. BECKETT, 
D. H. PINNEY, THE BANK or NAPA, 
a Corporation, I. Q. Story and M. 
H. SuernMan, Appellees. 


Statement of the Case. 


This is a suit in equity, brought by appellant, 
Bryan, in the District Court of Maricopa County, 
Arizona, on the tsth day of July, 1887, against the 
defendants to anull and set aside the proceedings, 


judgments, decree, and order of sale made by said 
court on the 16th day of October, 1883, in the suit of 
M. W. Kalesagainst M. W. Kales, administrator of the 


9 


- 


estate of Jonathan M. Bryan, deceased, wherein the 
court foreclosed certain mortgages in favor of Kales, 
and ordered certain lands to be sold in satisfaction 
of the judement therein rendered. The plaintiff at. 
tacks the decree and orderof sale as invalid, prays 
that the certificates of sale and the deeds executed 
to the purchasers under the sale made in parsuance 
of the decree, be declared void. That the defend. 
ants and each of them be declared to hold the lands 
so sold to them, in trust for plaintiff. That the sev- 
eral defendants be compelled to convey the portions 
held by them, to plaintiff upon plaintiff complying 
with such terms as the court should deem equitable. 
That the title be divested out of defendants and each 
of them, and be vested in plaintiff, and that each of 
the defendant. be enjoined from selling, conveying, 
or in any manner encumbering said property. 

The case made by the bill of complaint, omitting 
formal and immaterial matters, issubstantially thus: 


That Jonathan M. Bryan died intestate on or about 
August 29th, 1883; and that at the date of his death, 
he was the owner and seized in fee of a certain block 
in the City of Pheonix, and three certain quarter- 
sections Of land, all described in the complaint, and 
all in Maricopa County, Arizona. That on or about 
September 24th, 1883, letters of administration upon 
his estate were taken out by defendant, Kales, who 
immediately qualified as administrator, and entered 
upon the discharge of his duties, and continued to 
act as administrator until he was discharged by the 
Probate of Maricopa County on December 6th, 1884; 
since which last mentioned date, there has been no 
administration on said estate, no necessity for one, 
and no one entitled to administer thereon. 
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That during the lifetime of Jonathan M. Bryan, 
and while he was the owner of said lands, he executed 
todefendant, Kales, four certain promissory notes, and 
tosecure their payment, fourcertain mortgages on said 
lands described in the complaint. The notes and 
mortgages are set out fo/idem verbis. 

That said Kales before any of said notes became 
due, or any of them had been presented for allow- 
ance, as claims against said Bryan's estate, or to any 
executor or administrator of said estate, or to the 
probate judge or court having jurisdiction thereof, 
and before the same or any of them had been allowed 
or rejected, or in any way acted upon by any exeen- 
tor, administrator, or probate judge, or probate 
court, or by any person, or by any court having charge 
of said estate; and before applying to the probate 
court or any court having control of said estate, for 
any order to pay said notes or any of them, or the 
principal or interest on any of them, or to sell any 
personal property, or any lands which had been 
mortgaged tosécure the payment of any of said notes, 
or any property belonging to said estate, and while 
holding in his hands as administrator sufficient 
money to pay all the principal and interest which 
might become due on said notes or any of them, filed 
on September 2°th, 1883, his verified complaint in 
the district court of Maricopa County, Arizona, 
register No. 320, in his own proper person and name; 
and in his individual capacity against himself in his 
representative capacity as adminstrator of Jonathan 
M. Bryan’s estate, to which suit there were no other 
parties, plaintiff or defendant, and which was en- 
titled WV. W. Nales, plaintiff, vs. WM. OW. Wales, ad- 
ministrator of the estate of J. M. Bryan, deceased, 


4 


in which he praved judgment in hisown favor against 


himself as administrator of said Bryan, deceased, 
for the amounts of said several notes, principal and 
interest, for attorney’s fees, for a foreclosure of said 
mortgages, an order of sale of said property, and 
that he be permitted to become a purchaser at said 
sale, and that the purchasers be let into possession 
on presenting the Sheriff's deed, and for general re- 
lief. 

That the summons in said action was issued on 
October 5th, 1883, and delivered to and served by 
the sheriff of Maricopa Connty upon said M. W. 
Kales, administrator, etc., on the same day. That 
on the next day, October 6th, 1883, said Kales as 
administrator of said Jonathan M. Bryan, deceased, 
defendant, filed his answerto said verified complaint, 
in which he admitted each and every material alle- 
gation In said complaint, and consented that judg- 
ment and decree be entered in accordance with the 
prayer thereof. 


That on the 16th day of October, 1883, a judgment 
and decree was rendered in favor of said -Kales 
against said Kales, administrator, ete.. for the 
amount of said notes, with foreclosure of said mort- 
gages, with an order of sale of said property, with 
authority to plaintiff to purchase at said sale, and 
that the sheriff, after the time allowed by law for re- 
demption had expired, to make deeds to the pur- 
chasers of the mortgaged premises on said sale, and 
that said Kales as administrator, and all subsequent 
incumbrances be forever barred and foreclosed of 
and from all equity of redemption and claim of, in 
and to said property, after the delivery of said sher- 
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ifs deed. The decree provided further for the ap- 
plication of the proceeds of the sale, and for the es- 
tablishment of any deficiency as a claim against the 
estate should the property not sell for enough to sat. 
isfy the amounts for which judgment was rendered. 

The complaint further states that an order of sale 
was issaed in pursuance of said decree, on Novem- 
ber &th, 1883, commanding the sheriff of Maricopa 
County to sell said mortgaged property and make 
return to said district court. 

That pursuant to said order of sale, defendant 
Orme, the sheriff of Maricopa County, advertised 
said property for sale, and that on December 15th, 
1883, sold same in parcels as follows: 

To defendant, Garside, the SE. 4 of Section 

To defendant, Kales, the NE. 4 of section 5; 

To defendant, Gilson, the SK. 4 of seetion 0 ; 

To defendant, Kales, block 98 in Phanix. All 
being the same property described in the mortgages 


ye, 
eed. 


and in the complaint and decree of the court. 

That said several tracts sold for less than each was 
worth in open market, and much less than each 
would have brought at a regular and usual sheriff's 
sale. 

That said sheriff npon sale delivered to said several 
puchasers theusual sheriff's certificates of sale for the 
respective pieces so sold: and that on December 20th, 
1883, he made his return, but none of the sales had 
ever been confirmed by said district court. 

That after the-said sale and before the making of 
any deed by said sheriff, defendant Kales assigned 
to defendant J. T. Simms, the sheriffs certificate of 
sale and all his rights thereunder to the NE. 4 of 
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section 5, and assigned to defendant, Pinney, the 
sheriff's certificate of sale and all his rights there- 
under to block 98 in the city of Phapnix. 

That thereafter, to wit, on June 16th, 1884, said 
sheriff pursuant to said sale, executed and delivered 
to defendant Garside a sheriff’s deed to the tract 
purchased by him, to wit, SE. 4 Sec. 383, and that 
on May 26th, 1887, defendant, Garside, conveyed 
conveyed same to defendant J. De Barth Shorb. 

That on June 10th, 1884, said sheriff pursuant to 
said sale and the assignment of the certificate of sale 
by defendant Kales to defendant J. T. Simms, exe- 
cuted and delivered to said J. T. Simms, a sheriff's 
deed to the NE. ¢ of Sec. 5, and that on February 
28th, 1887, defendant J. T, Simms joined by his wife, 
defendant, Hannah T. Simms, conveyed same to de- 
fendant. Brassins, who has subdivided same into 
blocks and lots with streets running through same, 
now commonly Known and designated as Central 
Place. 

That on May 8rd, 1887, defendant Brassins con- 
veyed to defendant, Jeffries, Lot 2, of block 12 in 
said **Central Place,’’ and on May Sth, 1887, to de- 
fendant Ryder, Lot 1 in block 18 of said Central 
Place. 

That on June 19th, 1884, said sheriff pursuant to 
said sale executed and delivered to defendant Wil- 
liam Gilson, a sheriff's deed to the SE. + of See. 9, 
and that on April 6th, 1886, defendant, William 
Gilson, joined by his wife, defendant Lizzie Gilson, 
conveyed same to defendant Cordelia L. Beckett, the 
wife of defendant C. G. Beckett. 


That on June 16th, 1884, said sheriff pursuant to 
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said sale and the said assignment of certificate of 
sale by said Kales, to defendant, Pinney, executed 
and delivered to said Pinney a sheriff’s deed to said 
Block 98 in the city of Phoenix, and that said Pin- 
ney on September 10th, 1886, conveyed a portion 
thereof, viz. Lot 10, todefendant, the Bank of Napa, 
a corporation existing under the laws of the State of 
California. That on November 18th, 1886, said Pin- 
ney conveyed other portions of said block, viz. lots 
1, 3, 5, Tand 9, to defendant F. Q. Story, who, on 
December 6th, 1886, conveyed all of the last men- 
tioned lots to defendant Sherman. 


That at the time of the death of Jonathan M. 
Bryan, Vina Bryan was and had been long prior 
thereto, his wife, and did survive him without issue, 
and that said Jonathan M. Bryan left no deseend- 
ants. That allof the property mentioned in the bill, 
was acquired by said Jonathan M. Bryan during his 
marriage with said Vina Bryan, and was at the time 
of his death the common property of himself and 
said Vina, his wife, and that upon his death she be. 
‘ame his sole heir, and that all of said common prop- 
erty did then and there descend to and remain in 
her until June 29th, 1887, when for good and valu 
able consideration she conveyed same to Thomas J. 
Bryan, the plaintiff herein. 

That said Vina Bryan had never consented to or 
afflrmed any of the sales, deeds, certificates of sales, 
conveyances or proceedings made by the defendants, 
or by said District Court, or Probate Court, or said 
sheriff, but had. always aflirmed, and her grantee, 
plaintiff Thomas J. Bryan had always gflirmed and 
does now affirm that all of same were unwarranted, 
against equity, and without authority of law. 
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That all and each of the defendants had at all the 
time mentioned in the bill, full notice of all the facts 
alleged therein. 

That defendant Pinney was the Judge of said Dis- 
trict Court, and presided as such in all the proceed- 
ings had in said action wherein defendant M. W. 
Kales was plaintiff and M. W. Kales as administra- 
tor of the estate of J. M. Bryan, deceased, was de- 
fendant, and rendered and made said decree of fore- 
closure and order of sale therein, and was the judge 
of said District Court at the time of the assignment 
to him by said defendant M. W. Kales of the Sheriff's 
certificate of sale of said Block No. 98, in the City 
of Phopnix, and alsoat the time of the execution and 
delivery to him by said Sheriff of the Sheriff's deed 
therefor. And that the premises described in the 
complaint are of the value of 3125,000. The facts 
are all elaborately set up in the complaint. 


To this complaint, defendants all interposed among 
other things demurrers, to the effect that the com- 
plaint did not state facts snfficient to constitute a 
cause of action. Thedemurrers were argued Novem- 
ber 11th. 1887, and taken under advisement by the 
Court until December 27th, 1887, when the Court 
sustained them, upon the ground that ‘‘it appeared. 
from the complaint that plaintiff had been guilty of 
laches, and too great delay in bringing the said 
action, and ‘that the complaint did not allege any 
reason for his delay in commencing said action;’’ to 
which ruling, plaintiff then and there duly excepted. 
(See transcript page 65.) On same day the Court 
granted plaintiff one day to amend his complaint. 
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On December 29th, ISS87, plaintiff refusing to 
amend, the court dismissed the eause and rendered 
judgment against plaintiff for costs. On the same 
day, plaintiff filed his motion for new trial, which 
was overruled by the court. Plaintiff excepted and 
gave notice of appeal to the supreme court of the 
territory. 

On February 13th, 1889, the supreme court of the 
territory affirmed the judgment of the district court, 
on the distinet and on/y ground of laches in plaintiff 
not bringing his action sooner, to which plaintiff 
then and there duly excepted, and gave notice of 
appeal to this Court. 


Assignment of Errors. 


Plaintiff assigns for error that the territorial snu- 
preme court erred— 

First. In aflirming the judgment of the district 
court. 

Second. In adjudging that appellant, Bryan, had 
been guilty of laches in bringing his suit. 

Third. In sustaining defendants’ demurrers to 
plaintiff's complaint. 

Fourth. In disinissing plaintif™’s complaint and 
rendering judgment for defendants. 

Fifth. That the judgment is contrary to law. 

Sixth. For other causes apparent of record. 

Seventh. In not rendering judgment for appel. 
lant. 
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Argument. 


The single question presented by the record, is: 
Does plaintiff’s complaint show on its face that he 
was guilty of laches or delay in bringing his suit 4 

It is apparent that as used and understood by the 
District Court and by the Supreme Court of the 
Territory, they mean the same thing. 


We will discuss tlhe case from two points of view: 


First. We contend that under the law in this Ter- 
ritory, a court of equity is as much bound by the 
statute of limitations as a court of law. 


The learned justice of the Territorial Supreme 
Court, who delivered the opinion in this case, says: 
‘Tt is frue that in an action at law under the stat- 
ute (of limitations), five years to commence an action 
is allowed.”’ Section 38, Chapter XXNNYV, of the 
Compiled Laws of Arizona 1877, page 556, provides 
that ‘** No action for the recovery of real property, 
or for the recovery of the possession thereof, shall 
be maiitained, unless it appear that the plaintiff, his 
ancestor, predecessor or grantor, was seized or pos- 
sessed of the premises in question within five years 
before the commencement of such action.’’ Section 
1 of same chapter, same page, provides that ‘* Civil 
actions can only be commenced within the periods 
prescribed in this act after the cause of action shall 
have accrued, except where a different limitation is 
prescribed by statute.”’ Section 1 of Chapter 48, 
Compiled Laws of 1877, page 409, provides that 
‘ There shall bein this Territory but one form of civil 
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action for the enforcement or protection of private 
rights and the redress of private wrongs.’’ The 
38th section of Chapter 48, p. 414, confines the plead- 
ings of plaintiff to the complaint, and demurrer to 
defendant’s answer, and those of defendant, to the 
demurrer or answer. The 30th section, sume page, 
provides that the complaint shall contain (after speci- 
fying title of the action, court, &ec.), ** a statement 
of the facts constituting the canse of action in ordi- 
nary and concise language.’ These sections cor- 
respond precisely with sections 316, 312, 307, 422, 
and 426 of the California Code of Civil procedure. 

In the case of FHurdy vs. Hardin, 4 Sawyer's 
Rep., page 548, where, as we understand the report 
of the case, this same statute of limitation was 
pleaded, the Court, citing Lord vs. Vorris, 18 Cala., 
page 486, say, that the statute apples both to equit- 
able and to legal remedies. To the same effect, is 
White vs. Sheldon, 4 Nevada Rep., pages 288-9; 
Rogers vs. Brown, G1 Mo... U7, 191; Welly vs. Hurt, 
61 Mo., 463; ‘Smith vs. ly, 24 Tex., 351-2; Wood 
on Limitations of Actions, page LlO, See. O8. 


Second, But granting we are wrong in our first 
point, we contend that the complaint does not show 
Jaches on its face. 

Defendants’ demurrer admits the allegations of 
the complaint. Unless the mere delay to bring the 
suit before the period preseribed as a bar by the 
statute of limitations had expired, is laches; the 
Court erred in afiirming the judgment of the Dis- 
trict Court, for surely the complaint does not show 
that defendants were induced to do anything by 
any act of plaintiff or his grantor, Vina Bryan. 
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‘Where an express statute of limitations ap- 
plies to asnit in equity, mere delay to commence 
the suit fora period lessthan that of the statute 
of limitations is never a reason for dismissing the 
proceedings.”’ 

Lue vs. Haggin, 69 Cala., (page 267); 

Williams vs. Conger, 49 Texas Rep. (page 

HOY), 


‘To create an estoppel in pais,”’ says the Supreme 
Court of California, in Biddle Boggs vs. Merced Min- 
ing Co., 14th Cala., (p. 367), ef seg, **it must appear 
that the party making the admission by his declara- 
tions or conduct was apprised’ of the true state of 
his own titte: Second, that he made the admission 
with the express jnlention fo deceive, or with such 
careless and culpable negligence as to amount to 
constructive fraud; V//ird, that the other party was 
not only destitute of all Knowledge of the true state 
of the title, but of the means of acquiring such 
knowledge; and juwr/f/, that he relied directly upon 
such admission, and will be injured by allowing its 
truth to be disproved.”’ 

see, also, Lua vs. Huaggin, 69 Cala., (page 
2OG): 

Brant vs. Virginia Coal and fron Mining Co., 
93 U. S., 336: | 


Steel vs. Smelling Co., 106 UU. &., (page 456). 


[t is averred, in the complaint, that the defendants 
and each of them had full notice of all the facts 
alleged therein, one of which was that Mrs. Vina 
Bryan became the owner of the lands in question, 
and the demurrer admits the allegations to be true. 


The only reason given by the Supreme Court of the 
Territory for sustaining the judgment of the District 
Court is that given by the District Court in sustain. 
ing the defendant's demurrer, to wit: ‘*Beeause of 
laches in not bringing this action sooner.’’ (See 
Record, p. 70.) 


The court says it appears that the grantor of plain- 
tiff stood by and saw all this property sold, and had 
a right to redeem the same in six months after the 
sale. That her residence was in Maricopa County 
at the time of the death of her husband, and its con- 
tinuance will be presumed to be there, the contrary 
not having been alleged. That there was no action 
brought to set aside the judgment. That from the 
8th day of November, 1883, till the 9th day of June, 
1887, nearly four years, she saw the property greatly 
enhancing in value, saw it sold time and time again. 
then sells tothe plaintiff, who now comes intoa court 
of equity and asks a cancellation of all those sales, 
(See Record, p. 70). We quote further: “If, in any 
‘ase, the principle that thé delay which will defeat 
a recovery Will apply, it is the one at bar, the pres. 
ence of the grantor of the plaintiff, seeing improve- 
ments on the property, seeing it first gradually im- 
proving from year to year, and then daily enhancing 
in valne, and when the ‘boom’ was reaching its 
acme selling to the plaintiff, who seeks to aequire 
this property. which soldat publie vendue for about 
&5,000.00, and alleged to be worth $125,000." We 
have quoted thus fully from the opinion to show that 
the only reason given for aflirming the judgment, 
was mere delay in bringing the suit. 
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Now, with all respect to the Supreme Court of the 
Territory, we ask where does it appear from the face 
of the complaint, or from anything in it, from which 
it can be fairly infered, that Mrs. Vina Bryan, plain- 
tiffs grantor, ever did reside in Maricopa County, 
or ever knew anything about the property enhancing 
in value, or being sold from time to time, or that 
there ever was a ‘*‘boom,’’ or that she ever saw im- 
provements on this property. But to the question 
of delay, ‘‘where one party invades the right of 
another, that other does not in general deprive him- 
self of the right of seeking redness merely because 
he remains passive, unless, indeed, he continues in- 
active so long as to bring the case within the pur- 
view of the statute of limitations.”’ 

Wood on Limitations, Sec. 62; 
Moss vs. Berry, 53 Texas, 633. 


There must be more than mere acquiescence or de- 
lav; there must be ‘‘assent.”” (Luv vs. Haggin, 69 
Cal., page 270, et seg.;) aud authorities there cited. 

sut it may be argued that the standing silently 
by and seeing the property change hands on the part 
of Vina Bryan, the grantor of plaintiff, and not pre- 
testing would estop plaintiff. The rule, as we under- 
stand it is, that silence without fraud, that is, mere 
silenceaccompanied by any act calculated to mislead 
or deceive another to his hurt, never estops a party 
from asserting title to his own. (Railroad Co. vs. 
Dubois, 12 Wal.) In such cases there must be not 
only an opportunity to speak, which was not em- 
braced, but there must be an imperative ‘duty to 
speak. (Bigelow on Estoppel, 4th Ed., page 575.) 
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This is well illustrated in the cases of Lua vs. /lay- 
gin, 69 Cala., page 259, et seq.; Stockman vs. Liver. 
side, lu. & I. Co., 64 Cala., 57; Aelly vs. Tlurt, 61 
Mo., 463; Fielding & Gwynn vs. DuBose, 63 Tex., 
637; J/ill vs. Epley, 7 Casey, 31 Pa. St., page 334; 
Knouff vs. Thompson, 4 Harris, 16 Pa. St., 357; Bales 
vs. Perry, 51 Mo., 449; Slrong vs. Lllsworth, 26 
Verm., p. 367; Sulphine vs. Dunbar, 55 Miss., 255: 
Mason vs. Philbrook, 70 Maine, 57: Pice vs. Dewey, 
54 Barb., 455: Wayo vs. Corlwright, 30 Ark., 407; 
Neal vs. Gregory, 19 Fla., 856; Bramble vs. Nings 
bury, 39 Ark., 131; Terre llaute Rd. vs. Rodel, 89 
Ind., 128; Viele vs. Judson, 82 N. Y., p. 32: Diffen- 
hack vs, Vogler, G1 Md., 870: JWeels W VS. Collins, 41 
Cal., 663; 8S. C. 10 Am. Rep., 279. In Slochman vs. 
Riverside, L. & 1. Co., G4 Cal., 57, the defendant 
stood silently by and saw plaintiffs construct a canal 
at a cost of about fifteen thousand dollars, and main- 
tain and use if, including a strip of land on each 
side of it for the purpose of conducting water for 
Irrigation with the Knowledge of plaintiffs and their 
grantors, and without objection on their part, for 
five years or more. But the court held that that bare 
fact alone did not constitute an estoppel. ‘There 
must be,”’ says the court, *‘some degree of moral 
turpitude in the conduct of a party. before a court 
of equity will estop him from the assertion of his 
title, the effect of the estoppel being to forfeit his 
property and transfer its enjoyment to another.” 
(Riddle Boggs vs. Merced Mining Co., 14 Cal., 368). 
In huouff VS. ‘Thompson, 4 Harris, 16 Penn. St.. 
807, the plaintiff lived within two hundred yards of 
the demanded premises for years; saw defendants 
and their grantors improving them all the time from 
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March 2d, 1829, to January 16th, 1850, fourteen 
years after plaintiff became of age, and but one 
month and sixteen days before the claim would have 
been barred by the statute of limitation, without 
notice or protest, and yet the court held that there 
was no estoppel, and draws the distinction between 
mere silence and encouragement. 


In VWeely vs. Collins, 41 Cal., 663, the defendant 
claimed to be an innocent purchaser, derainging his 
title through a forged deed which had been of record 
for more than five years, of which plaintiff had no- 
tice. It was urged plaintiff was estopped because 
she permitted the parties to deal with the property 
as their own, and because she failed to sue for five 
vears after she Knew the forged deed was of record. 
The court held she was not estopped, on the ground 
that plaintiff had done nothing to induce the defend- 
ant to make the purchase. 

In White and Tudor’s leading cases in equity, 4th 
American edition, Hare and Wallace, Vol. 2. part 1, 
notes to Bassel vs. Nosiworthy, top page 30, margi- 
nal page 33, we find the rule stated thus: ** The 
distinetion seems to be between participation Or pro- 
curement and silence and acquiescence, the one im- 
posing no liability, unless there is wilfal concealment 
or fraud, while the other may create a bar by ren- 
dering it more just to throw the loss on him who has 
oceasioned it than on a purchaser who has been in- 
duced to buy by an assurance which, though made 
in faith, proves to be unfounded,”’’ and cites a num- 
ber of cases sustaining this doctrine. In Vol. 2, part 
2, Sth edition of Smith's leading cases in the notes 
to the Duchess of Kingston case, page 890--2, the 
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law, as deduced from the eases, is stated to be snb- 
stantially as follows: ** The rule, precluding a man 
from claiming his own, is ina high degree penal, 
and ought not to be enforced if justice can be at- 
tained without a forfeiture. The language or conduet 
of the owner must be the direct inducement which 
causes another to change his position to his injury; 
the silence or concealment must be fraudulent, or 
marked with such gross negligence and indifference 
to the rights of others as to be equivalent to actual 
premeditated fraud. Good faith and diligence must 
concur with the want of them on the other, and an 
estoppel wiil not arise in the absence of actual fraud 
unless the purchaser was destitute not only of all 
actual knowledge of the true state of the title, but 
of the means of acquiring knowledge by a recourse 
tothe record. When the title has once been recorded, 
no responsibility will arise froma failure to take 
further steps to warn subsequent purchasers who 
may fairly be presumed to have used the means 
pointed out by the law, and acquired all the know- 
ledge which it is important for them to have. It is 
only when silence becomes a fraud that it postpones, 
and the difference is plain between standing by with. 
out taking measures to stop a sale or warn a pur- 
chaser, or even auswering such questions as he may 
choose to put, and taking an active part in the 
transaction or inducing him to buy by advice or per- 
suasion. In Wood vs. Carpentier, 1OL UL S., p. 143, 
the Supreme Court say: ‘Concealment by mere 
silence, is not enough. There must be some trick or 
contrivance intended to exclude suspicion and pre- 
vent inguiry. There must be reasonable diligence, 
and the means of knowledge are the same thing in 
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effect, as knowledge itself.”” Defendants claim un- 
der a purchase ata judicial sale. The rule of caveat 
emptor applies. The Monte allegre, 9 Wheat., 648. 

The purchaser must see that his title is good, or 
take the consequences. ( Williamson vs. Berry, 8 
How., U. S. 548.) 

Defendants are in no sense innocent purchasers 
without notice. Thelaw bindsthem to look to every 
document essential to the validity of their title. 
(Brush vs. Ware, 15 Pet., p. 98; Hardy vs. Harkin, 
4 Sawyer, 545.) | 

The complaint alleges facts which show that the 
decree and sale thereunder by the sheriff under which 
defendants claim title, is invalid, and charges that 
defendants had full notice of these facts. Had they 
looked to the record of the suit of Aales vs. Aale’s 
Administrator, as they were bound to do, the defect 
in the title would have been apparent. 

One thing more. It is averred in the complaint 
that the estate of Bryan was closed and the Admin- 
istrator discharged December 6th, 1884. Under the 
statutes of this Territory, neither Vina Bryan, nor 
her grantee the plaintiff in this suit, could sue until 
the estate of Jonathan M. Bryan was closed. Sec- 
tion 114, Chapter 29, Compiled Laws of Arizona, of 
1877, page 271 gives to the executor or administra- 
tor, the right of possession of all real and personal 
property, and the right to receive the rents and 
profits of real estate until the estate is settled or de- 
livered over by order of the Court or Probate Judge. 
Section 194, same Chap., p. 289, does the same thing, 
and in addition provides that the possession of the 
executor or administrator shall be deemed the pos- 
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session of the heirs or devisees for the purpose of 
bringing suits to quiet title or for partition of estates; 
but ‘such possession by the heirs or devisees shall 
be subject, however, to the possession of the eNXNeetl 
tor or administrator for all other purposes.’ 

Section 195 provides that ‘‘actions for the re 
covery of any property, real or personal, or for the 
possession thereof . . . . baa bee 
maintained by and against executors or administra 
tors in cases in which the same might have been 
maintained by or against their respective tes 
tators or intestates. These seetions are copies of 
the same sections of the California probate aets, in 
force in that State before the adoption of the Codes 
January Ist, 1873, Croshy v. Dowd, 61 Cal.. 557 Goo, 
and have always been construed to prohibit heirs 
from maintaining suits for recovery of real estate 
pending administration. (Croshy v. Dowd, supra ; 
Meeks v. Hahn, 20 Cal... 627: Meeks v. hirhy, Vi 
Cal.. 168: Chapman v. Llollister, 42 Cal., 463; Meeks 
v. Vassault, 3 Sawy., 206. 

Section 24 Chap. 35 Comp. Laws Arizona, p. 360, 
provides that **when the commencement of an action 
is staved by injunction or statutory prohibition, the 
time of the continuance of the injunction or prohi 
bition shall not be part of the time limited for the 
commencement of the action.” 

It follows, then, that the earliest period at which 
plaintiff or his grantor, Vina Bryan, could sue, was 
December 6th, 1884, and that only two years, seven 
months and twelve days had elapsed after that date. 
before suit was brought July isth, 1887, whieh ts 
long short of the period of limitations prescribed 


by our statute. 
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We respectfully urge that the case of //ariood vs. 
Railroad Company, 17 Wall., 78, cited by the Su- 
preme Court of the Territory to sustain their argu- 
ment does not apply to the facts of this case. In 
the first place there was in that case a fatal defect 
of parties. In the second place, more than five 
vears had elapsed between the rendition of the 
judgment and the sale sought to be set aside and the 
filing of plaintiff’s action. in the third place, if 
we understand the case from the meager statement 
found in the Report, Carlisle; the plaintiff in the 
judgment attached, was trustee for the plaintiff in 
that case, and, of course, represented him in his ¢ea- 
pacity of trustee, as he did all the other stockhold- 
ers, und therefore plaintiff was bound by the judg- 
ment. Here, an entirely different state of facts ex- 
ist, as the record shows. The complaint alleges that 
the property in controversy was acquired after the 
marriage of Jonathan H. Bryan, and Vina Bryan, 
his wife, andis community property. (See record, 
p. 16.) Ali property acquired after marriage by 
either husband or wife, except snch as may be ac- 
quired by gift, bequest, devise and descent, shall be 
common property. See Compiled Laws of Arizona, 
1877, p. 328, Sec. 2, Chap. 32; Seoft vs. Ward, 13 
Cal., 470; Pialey vs. Huggins, 15 Cal., 241, 398; 
Schouler vs. Sav. & L. Soc., 64 Cal., 398. Italleges 
further that, after his death, said property descended 
to and vested in her as surviving widow. (See rec- 
ord, p. 16.) Upon the death of either spouse with- 
out descendants, the whole of the common property 
shall go to the survivor, subject to debts of estate. 
Compiled Laws of Arizona, Chap. 32, Sec. 11, p. 
$29; Broad vs. Broad, 40 Cal., p. 493; De Godey vs. 
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Godey, 39 Cal., p. 164; Payne vs. Payne. 18 Cal., 
p. 801; Estate of Silvey, 42 Cal., pp. 213, 463; [és 
tate of Frey, 52 Cal., p. 658; Paunaud vs. Jones, 1 
Cal., p. 513; Becket vs. Selorer, 7 Cal., 215, 229. 


We respectfully submit that the judgment of the 
Supreme Court of Arizona Territory ought to be re- 
versed, and the case be remanded for a new trial. 

GOODRICH & STREET, 
and WM. A. McKENNEY, 
Altorneys for Appellant. 
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STATEMENT, 

This is a suit in equity. The bill of complaint was filed 
in the District Court of the Second Judicial District of the 
Territory of Arizona tor Mariposa county, on the 18th July, 
1887. 

It is set out in the Record from page 1 to 18, inclusive. 

It alleges that the plaintiff, and some of the defendants, 
reside in that county, while some of them live beyond the 
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territory; that one Jonathan M. Bryan, on or about the 
20th August, 1883, died intestate, and at his death, was the 
owner, seized and possessed of certain tracts of land 
described in the bill. Record, 1 and 2. 

That on or about the 24th September, 1883, letters of 
administration on the intestate’s estate were granted to M. 
W. Kales, who duly qualified and performed his duties 
until discharged on the 6th day of December, 1884. 

That during his lifetime, Jonathan M. Bryan executed to 
said M. W. Kales his four promissory notes at the times and 
for the amounts in said notes expressed, which are severally 
described in the Record, pages 2 and 3. 


That said Jonathan M. Bryan, to secure the payment of 
these notes, executed four several mortgages on said lands, 
or a portion of them, as described in said mortgages, which 
are set out in the Record, on pages 3 to 9, inclusive. That 
by the terms of said notes and mortgages on non-payment 
of interest they all became due before September, 1883. 


That said Kales, without presentation for allowance of his 
debts in the Probate Court, commenced an action in the 
District Court of the Second Judicial District for Mariposa 
county, in his own proper person and name, and in his 
individual capacity, against himself in his representative 
capacity as administrator, and made answer to the com- 
plaint in such representative capacity. That said suit was 
filed in said Court on 28th September, 1883, and summons 
issued on 5th day of October, 1883. Record, pages 9 and 
10. 

That a judgment and decree was entered in favor of the 
plaintiff in said suit on 16th October, 1883. 

The decree is set out in full in Record, on pages 11 to 14, 
inclusive. 

That on the 8th November, 1883, the District Court made 
an order of sale of said premises, and in pursuance thereof 
sales were made of the different parcels of land, the defend- 
ant, Robert Garside, being the purchaser of one piece, M. 
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W. Kales of two other separate pieces, and defendant, Wil- 
liam Gilson of another portion; that after the sales, and 
before the making of any deeds by the sheriff, Nales sold 
one quarter section to J. T. Simms, and the certificate of 
purchase was set over to Simms; that Kales, before the 
making of any deed, assigned to defendant D. IL. Pinney, 
block 98 of the city of Phanix, it being a part purchased by 
Kales at sheriffs sale; that on June 16, 1884, the sheriff 
executed and delivered to Garside a deed of the part he 
bought, and that Garside, on May 27, 1887, sold the same 
to defendant J. De Barth Shorb; that on June 10, 1884, the 
sheriff executed and delivered a deed to Simms, as assignee 
of the certificate of purchase from Wales, of the parcel of land 
so purchased by him; that defendant Simms, on February 
28, 1887, sold the same to defendant George T. Brassius, 
who subdivided the same into blocks and lots, with streets running 
through said prope rly, which is now known and di signated as 
“Central Place ;”’ that Brassius sold a lot therein to John 
W. Jeffries on May 3, 1887, and on May 5, 1887, sold 
another lot to defendant Henry W. Ryder; that on June 19, 
1884, the sheriff executed a deed to detendant William 
Gilson for the part purchased by him, who, on April 6, 
1886, sold the same to defendant Cordelia L. Beckett: that 
on the 16th day of June, 1884, the sheriff executed a deed 
to D. I. Pinney, who, on the 10th day of September, 1886, 
sold a portion thereof to detendant the Bank of Napa, Cal., 
and that said Pinney, on November 18, 1886, conveyed 
another part of said block to defendant F. ©. Story, who 
thereatter sold the same to defendant M. IL. Sherman, who 
is now in possession of the same. The bill further states 
that, at the time of the death of said Jonathan M. Bryan, 
Vina Bryan was the wife of Bryan, and did survive him 
without issue,-and said Bryan left no descendants: that all 
of the property was community property, and that she thus 
acquired title to the property, and so held the same, until 
the 20th day of June, 1887, when she conveyed the same to 
plaintiff, Thomas J. Bryan, tor a good and valuable consid- 
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eration. The bill alleges that the price bid and paid for 
each respective piece of property was an inferior price, and 
less than each was worth in open market; that of all the 
facts so alleged the defendants, and each of them, had full 
notice; that the defendant D. H. Pinney was the judge of 
the District Court, and acted as such in all the proceedings 
had in said action, and was the judge of said Court at the 
time of the assignment of the certificates of sale to him. 
The prayer of the bill is that all the proceedings made by 
the District Court in the action where M. W. Kales was 
plaintiff and M. W. Kales was administrator, be annulled, 
and the sales and certificates of sale be declared void, and 
the different parcels of the property conveyed, or attempted 
to be conveyed, be decreed to have been received with 
notice and in trust for Vina Bryan and her grantee, this 
plaintiff; that it be decreed that each respective part be 
decreed to be held in trust for this plaintiff, and that each 
of the defendants claiming to own any portion of said land 
by each, respectively, do convey to the plaintiff; that they 
be enjoined from selling the same. 
Record, pages 14 to 18, inclusive. 

The property, which brought, at the sheriff’s sale under 
the foreclosure proceedings, $6,925, is stated to be worth, 
at the time of filing this bill of complaint, at least $125,000. 

It is not denied that Vina Bryan knew of all these pro- 
ceedings, nor is it alleged that she had no such knowledge, 
nor is it denied that the debts were due, owing and unpaid, 
and are still unpaid, except by the application of the 
proceeds of sale aforesaid by the sheriff. There was no 
defence to the foreclosure suit, and there could have been 
no other result had Vina Bryan been made a party to the 
same. 

The defendants demurred to the bill upon several grounds, 
and among them that the bill is insufficient to require them 
to answer thereto. The District Court sustained the de- 
murrer, because “it appeared from the complaint that the 
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plaintiff had been guilty of laches and too great delay in 
bringing the said action, and that the complaint did not 
allege any reason for his delay in commencing said action.” 


Record, page 65. 


On the 29th December, 1887, the District Court passed a 
decree dismissing the suit and action. 
Record, page 65. 


The plaintiff excepted to this ruling. Leave was granted 
to the plaintiff to amend, which he refused to do. The plain- 
tiff also moved for a new trial, which was denied. From 
this decree, and the order refusing to grant a new trial, the 
plaintiff appealed to the Supreme Court of the Territory of 
Arizona, and on the 13th February, 1889, the judgment and 
decree of the District Court aforesaid, was affirmed by the 
Supreme Court The demurrer was sustained and the bill 
dismissed. Record, page 65. The appeal in this case is 
from that final judgment and decree, affirming the judg- 
ment of the District Court of the Second Judicial District of 
the Territory of Arizona, which judgment and decree sus- 
tained the demurrer of the defendants, now appellees, and 
dismissed the bill. 

Record, page 72. 


The errors assigned are that the Supreme Court of the 
Territory erred : 

1. In affirming the judgment of the District Court. 

2. In adjudging that appellant, Bryan, had been guilty of 
laches in bringing his suit. 

3. In sustaining defendant’s demurrers to plaintiff's com- 
. plaint. | 

4. In dismissing plaintiff's complaint and rendering judg- 
ment for defendants. 


5. That the judgment is contrary to law. 


6 


6. For other causes apparent of record. 
7. ia not rendering judgment for appellant. 
Record, page 78. 


All of which will be considered by the appellees under 
the two inquiries : 

1. Did the bill disclose a case sufficient to set in motion 
the active aid of a Court of Equity? 

2. Was there not such laches in filing the bill, as to justify 
a Court of Equity in refusing relief? 


ARGUMENT. 

1. Both of these questions were properly raised by the in- 

terposition of a demurrer. 
_ “A defence grounded upon the staleness of the claim 
asserted or upon the gross laches of the party asserting it, 
may be made by demurrer, not necessarily by plea or 
answer.” 

It is undoubtedly, the doctrine established by the Supreme 
Court. 

“The proper rule of pleading would seem to be, that 
when the case stated by the bill appears to be one, in which 
a Court of iquity will refuse its aid, the defendant should 
be permitted to resist by demurrer. And as the laches of 
the complainant in asserting his claim is a bar in equity, if 
that objection is apparent on the bill itself, there can be no 
good reason for requiring a plea or answer to bring it to 
the notice of the Court. 

Landsdale vs, Smith, 106 U. S. 393, and cases 
cited therein. 
Speidel vs. Henrici, 120 U. 8. 387, 


The property was sold on the 15th December, 1883, by 
the Sheriff, who made deeds to the purchasers, under which 
they took possession, June 16, 1884, and this suit brought 
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in July, 1887, is the first step taken to avoid the said judg- 
ment or sales, 

On the 29th June, 1887, said Vina Bryan, conveyed the 
said lands to the plaintiff, prior to which time the plaintiff 
had no interest in the property which was sold and entered 
upon more than three years prior to the said conveyance. 

All that, it is claimed, entitles plaintiff to have the judg- 
ment and sale set aside is the fact that Vina Bryan, plaintifi’s 
grantor, was not made a party defendant. 

The reply is obvious: 

She was a party defendant in contemplation of law. The 
administrator represented her (as the heir) as well as the 
creditors of deceased, and the rule is well settled that under 
the system of administration in the Territory of Arizona 
upon the estates of deceased persons, a judgment against 
the administrator estops the heir as well as the creditors. 

Bayly vs. Muehe, 65 Cal. Reps., page 345. 
Cunningham vs. Ashley, 45 Cal. Reps., page 485. 


The judgment in the foreclosure suit was not void, and 
under the showing made by the complaint in this case it is 
not voidable. The Court had jurisdiction over the subject- 
matter and of the parties, and that is all that is necessary to 
establish the validity of the adjudication, 

Freeman on Judgments, sees, 116, 134, 135. 


She was not a necessary party to the foreclosure suit. 
There is practically no distinction between the title de- 
rived by a married woman upon the death of her husband, 
by reason of her supposed prior interest in the common 
property, and the title which she inherits from her deceased 
husband as his share of the common property. 
See Compiled Laws Ariz. 1877, Par. 1977, page 
329, 


In case there is no issue, (as alleged in the complaint), the 
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wife takes all the common property, subject to the payment 
of the debts of the deceased. 
Ibid. 


If the wife has any estate in the property acquired subse- 
quent to the execution of the mortgages by deceased to 
Kales, as is contended by plaintiff's counsel, then she would 
have been a proper party to the foreclosure suit, except for 
the existence of the rule above stated, that she was, in con- 
templation of law, a party, because she was represented in 
the suit by the administrator, and she being in that suit in 
that manner, she had the right (in case the administrator, 
her trustee and representative therein, was acting in bad 
faith or in violation of her interests,) to be heard, and the 
Court would have permitted her to come in and defend the 
foreclosure suit if she had applied for that privilege upon the 
above ground; but she did not make any application. She 
sat by and made no objection, probably because (and the 
presumption now is after so long a silence,) she agreed to the 
proceeding. She had no defense and it would have been 
idle for her to interfere. Vina Bryan, having then agreed 
to the rendition of the judgment of foreclosure, and the sale 
and other proceedings at that time, will not be allowed to 
withdraw from that agreement without some special show- 
ing, which is not made in this complaint. If the judgment 
which she then agreed io is now held to be a nullity, so that 
the parties are to be relegated to the same position they 
were in before its rendition, the mortgages will be barred 
by the statute of limitations. To allow her or her grantee to 
withdraw from that agreement now would, upon the show- 
ing in the complaint, operate as a fraud on defendants who 
have paid their money for the lands, and Courts of Equity 
require the complainant in all cases to come into Court with 
“clean hands,” and they never lend aid to the perpetration 
of fraud. 

But according to the theory of plaintiff in the case, that 
the legal title passed to defendants, in whom it now rests, 
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then the cause of action, (if any,) set out in the complaint, 
is not shown by the complaint to have been assigned to 
plaintiff, and it therefore remains in Vina Bryan, who is not 
a party to this suit. The allegation is that she conveyed 
the lands described in the complaint, to plaintiff, where- 
as she had no land according to her own showing, but 
simply a grievance, which it is claimed might have entitled 
her to bring an action to recover the lands. There is 
nothing in the complaint showing that the alleged injury to 
Vina Bryan was transferred to plaintiff, and plaintitf took 
whatever interest Vina Bryan conveyed to him, subject to 
all the irregularities (if any,) in the foreclosure proceeding. 

Freeman on Judgments, see. 91, and cases cited. 

Rorer on Sales, see. 405. 

Perry on Trusts, secs. 197, 198. 


It is contended by the appellant that the notes were not 
due at the time Kales commenced suit to foreclose the mort- 
gage, except as they were declared to be due by reason of 
the default in the payment of the interest; and that said 
Vina Bryan never at any time consented to the sales, deeds 
or conveyances or proceedings, but always affirmed that the 
sales were unwarranted and void. And it seems to be as- 
serted that the doctrine of laches did not apply because of 
the allegation to the effect that said Vina Bryan did not 
consent to the proceedings. The reply to all this is obvious, 
The complaint shows that the whole debt was owing from 
the deceased Bryan to Kales, that the only payment of the 
debt was by the sale of the property which is now sought 
to be set aside; that Kales was appointed administrator of 
the estate of said deceased, September 24, 1883, and imme- 
diately thereafter entered upon the discharge of the duties 
of his office, and continued thenceforth to be such adminis- 
trator until his discharge therefrom by the Probate Court, 
December 6, 1884, and that since he was discharged, De- 
cember 6, 1884, there has been no administrator of said 
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estate, nor any one entitled to administer thereon, nor any 
necessity therefor; and further, it appears by inspection of 
the complaint in this case, that the suit brought by Kales to 
foreclose the mortgage was commenced September 28, 1883, 
while one of the notes upon its face, to wit : the note fourthly 
set out, was actually due and payable September 14, 1883, 
fourteen days before the commencement of suit, by its ex- 
pressed terms, and it appears upon the face of the complaint, 
that in making payments of the indebtedness of tne de- 
ceased, the said Kales acted as administrator under the 
supervision and direction of the Probate Court, together 
with the fact that he was thereafter regularly discharged, 
and if it be true as alleged in the complaint, that there was 
no necessity for any further administration, this fact rebuts 
the other allegation that said Kales had moneys in his hands 
belonging to the estate, which it was his duty to apply in 
the payments of these mortgages, and which he dil not ap- 
ply thereto; for if, there were any such funds applicable to 
the payment of the notes of Kales which he failed to apply 
in that manner, there was a necessity for a further adminis- 
tration of the estate, and this necessity being expressly de- 
nied by plaintiff, this denial carries with it a denial of the 
fact that there were such funds misapplied or unapplied by 
Kales. It will be observed that the complaint in this case 
fails to state that there were enough funds in the hands of 
said Kales, administrator, to pay these notes, and the other 
debts of the estate, but it simply alleges that while holding 
in his hands as administrator sufficient money to pay all the 
principal and interest which might become due on said 
notes or any of them, he entered an action in the District 
Court in his own proper person, &c., and that he declared 
upon said notes and mortgages and prayed for judgment. 

It might well be that he had sufficient moneys in his 
hands for these purposes if it were all applied to these pur- 
poses exclusively, without providing for the payment of the 
other indebtedness of the estate, the espenses of administra- 
tion or preferred claims; and beyond all this it may have 
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been his duty, for all that appears upon this complaint, to 
have applied it to payment of those other debts and 
claims gaainst the estate; and in the absence of any allegation 
it will be presumed he did his duty. In short, the whole 
complaint taken together shows clearly that these notes held 
by Kales, secured by mortgage, were owing to him by J. 
M. Bryan when he died, but that they have never been 
paid; that there were no funds wherewith to pay them which 
were applicable to their payment, except by the sale of the 
mortgaged property; that the present plaintiff now seeks to 
recover the property without making any provision or hav- 
ing provided for that indebtedness or removed those liens, 
and that if the plaintiff were allowed to recover judgment as 
prayed in the complaint for the recovery of the property in 
this action, that it would operate to defeat the payment of 
the just debts of the deceased Bryan, and to deprive those 
who purchased the property, and thereby paid those debts, of 
the fruits of their purchase without any fault on their part. 
All the said notes are now barred by the statute of limica- 
tion; the note first set out in the complaint was barred De- 
cember 12, 1887; the second note February 23, 1888; the 
third note October 26,-1887; the fourth note September 4, 
1887. 

2. But the defence of laches is conclusive against the plain- 
tiff in this case. 


The grantor of the plaintiff stood by and saw all this 
property sold, and had a right to redeem it in six months 
after the sale. She resided, it is presumed, with her husband 
during his life, and there is no allegation that she had gone 
elsewhere after his death in Mariposa county; and from the 
time of the institution of the foreclosure proceedings, down to 
June, 1887, when she made the deed to the plaintiff, she took 
noaction whatever to set aside the proceedings, although she 
had a right to redeem within six months after the sale; 
from the 8th December, 1883 to June, 1887, nearly four 
years, she saw the property changing hands, being sold in 
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lots, and enhancing in value, from $6,925 to $125,000, and, she 
is lying by, while all this goes on ; when she sees an oppor- 


tunity to profit by her silence, she conveys her interest, if 


she had any, to the plaintiff, who asks a Court of Equity, in 
the exercise of a sound discretion, to cancel all these sales. 
It cannot be, that such delay on the assertion of a supposed 
right will be tolerated by a Court of Equity. 


There is no excuse whatever set up in the bill, to relieve 
her or the plaintiff of the charge of negligence in the prose- 
cution of his claim. 


In the case of Harwood vs. Railroad Co., 17 Wall. 78, it ap- 
pears that “Harwood and others, representing that they were 
stockholders in the Cincinnati & Chicago Railroad, filed on 
the 25th of December, 1865, a bill in the District Court against 
the Air-Line Company and others, to vacate a decree ren- 
dered in the same Court in the early part of the year 1860, 
in asuit by George Carlisle as trustee of a second mortgage 
on the road for the benefit of a certain second issue of bonds, 
against the said Cincinnati & Chicago Railroad Company. 
The bill in the case at bar alleged fraud’and collusion in 
that suit between Carlisle and his confederates and certain 
other persons, lessees of the road, and in its possession, and 
who had agreed to pay the interest on the mortgages. It 
alleged that by the concurrence of these several parties the 
road had been allowed to lose credit, and that the payment 
of interest on its second mortgage bonds was wilfully neg- 
lected in order that the property might be sold; that this 
arrangement had been carried out, and that the road had 
been sold and purchased in by the conspirators for about 
$25,000, when it was really worth $2,000,000 above a first 
mortgage of the same sum to which it was subject, and that 
the stockholders in the original road were injured by this 
collusive and fraudulent sale.” 


The court says: ‘ We are of the opinion, also, that there 
has been too great delay in initiating this suit, and that no 
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sufficient excuse is given for it. The sale was made five 
years before the commencement of this suit, and it is fairly 
to be inferred from the bill that the plaintiffs were aware of 
the proceedings as they progressed. Their knowledge of 
the mortgage sale is expressly admitted. The allegation of 
ignorance is, in general terms, of the fraudulent acts and 
arrangements. They do not allege when they acquired the 
knowledge, nor give a satisfactory reason why it was not 
sooner obtained. For aught that appears, they have slept 
upon their knowledge for several years. Without reference 
to any statute of limitations, the Courts have adopted the 
principle that the delay which will defeat a reeovery must 
depend upon the particular circumstances of each case. 
This case does not show a sufficient degree of diligence to 
justify the overthrow of a decree of foreclosure, under which 
new rights and interests must necessarily have arisen.” 
See also, Diefendorf vs. Llouse, 9 Ilow. Pr. 243. 


The Key City, 14 Wall. 653. 


In the absence of such excuse in a like case, Mr. Justice 
Grier, speaking for the Supreme Court, said: The party 
making the appeal should set forth in his bill specifically 
what were the impediments to an earlier presentation of his 
claim; how he came to be so long ignorant of his rights, 
and the means used by the respondent to fraudulently keep 
him in ignorance, and how and where he first came to a 
knowledge of the matters alleged in his bill; otherwise, the 
chancellor may justly refuse to consider his case, on his own 
showing, without inquiry whether there is a demurrer or 
formal plea of the Statute of Limitations, contained in the 
answer. 

Badger vs. Badger, 2 Wall. 95. 


And of course, all this applies to the grantee, who sues in 

the right of the grantor, the original party in default. 
This Court has enunciated the doctrine of a bar to relief 

in equity founded upon delay and laches, so clearly 
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as not to be misunderstood. Landsdale vs. Smith, 106 U. 
S. 391, above referred to, is a case in point. There, on 18th 
July, 1818, Van Ness leased for 99 years, renewable forever, 
to Noah Stinchcomb at a fixed annual rental, a lot in the 
city of Washington. The lessee took possession, made 
valuable improvements and remained in possession till 1853 
or 1834, when Van Ness repossessed himself of the premises, 
under a clause in the deed, which provided for the lessor’s 
re-entry on failure to pay the rent for a certain specified 
period, with the privilege on the part of the lessee to redeem 
the same on payment of the rent in arrear, and all costs and 
charges incurred by reason of the non-payment of the rent. 
Stinchcomb died in 1841, without, so far as the bil) disclosed, 
any effort to repossess himself of the property. Van Ness 
died in 184 , and upon the division of his estate, the lot in 
question was assigned to Matilda E. Van Ness, one of his 
heirs at law, under whom and her assigns the defendants 
hold it. The complainant, as administratrix of Stinchcomb, 
having offered, and in the bill again offering to pay all 
rents, interest, charges and costs, accrued upon the prop- 
erty, asks, in the bill, for a decree allowing her to redeem 
the property, and praying for an account of the rents, ec. 


In deciding that a demurrer would properly lie in such 
case, the Supreme Court said: “It is plainly a case of gross 
laches on the part of Stincheomb and those claiming under 
him. His right under the deed of 1818, to repossess himself 
of the premises by paying rents and charges in arrear, 
accrued the moment Van Ness entered. But the assertion 
of it could not be safely neglected for an unreasonable 
length of time. The bill discloses no plausible, much less 
suflicient explanation of the long delay ensuing after 1833, 
without an attempt of Stinchcomb, his representatives or 
his heirs, to recover the property by discharging the rents 
and charges in arrear, and re-entering, as might have been 
done, in pursuance of the provisions of that deed.” 


“The complainant, and those whom she represents, have 
slept too long upon their rights. The peace of society and 
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the security of property demand that the presumption of 
right, arising from a great lapse of time, without the 
assertion of an adverse claim, should not be disturbed. In 
such cases, sound discretion requires that the Court should 
withhold relief.” Page 394. 


Equity will refuse relief to a person who has slept upon 
his rights, and shows no excuse. 
Speidel vs. Henrici, 120 U.S. 377. 
In the language of Mr. Justice Harlan, delivering the 
opinion of this Courtin Richards vs. Mackall, 124 U.S. 189: 


“But after the property has largely increased in value, 
and after sleeping upon his rights for nearly twelve years, 
with information during the whole of that period, of every 
fact now relied upon by him, appellee asks the aid of a 
Court of Equity to set aside the sale and conveyance, and 
adjudge him to be the owner of the property; and chiefly, 
because of a mistake of the officer in not so describing the 
premises in the advertisement of sale and in the convey- 
ance, as to properly identify them. In our judgment, he is 
not in a position to claim the interference of a Court of 
Eguity.” 

It is, however, contended that a Court of Equity, in the 
Territory of Arizona, is as much bound by the Statute of 
Limitations as a Court of law, and in consequence, that any 
period, short of three years, would nut be suflicient to justify 
a Court of Equity in inputing laches to a plaintiff in the 
prosecution of such a claim. 


But there is no such difficulty. The law of laches, like 
the principle of limitations of actions, is a distinct defence 
in equity, and was dictated by experience and is founded in 
a salutary policy. , 

In the case of Brown vs. the County of Buena Vista, 95 U. 
S. 160, this Court said: “The Statute of Limitations of Iowa 
of five years, perhaps, does not apply. * * * But a 
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Court of Equity applies the rule of laches according to its 
own ideas of right and justice. Every case is governed 
chiefly by its own circumstances. Whether the time the 
negligence has subsisted, is sufficient to make it effectual, is 
a question to be resolved by the sound discretion of the 
Court.” 


“Independently of any Statute of Limitations, Courts of 
Equity uniformly decline to assist a person who has slept 
upon his rights and shows no excuse for his laches in assert- 
ing them.” | 


“A Court of Equity,” said Lord Camden, “has always 
refused its aid to stale demands, where the party slept upon 
his rights, and acquiesced for a great length of time. 
Nothing can call forth this Court into activity, but conscience, 
good faith and reasonable diligence. Where these are wanting 
the Court is passive and does nothing. Laches and neglect 
are always discountenanced, and, therefore, from the begin- 
ning of this jurisdiction, there was always a limitation to 
suits in this Court.” i 

Smith vs. Clay, 3 Bro. Ch. 640, note. 


“This doctrine has been repeatedly recognized and acted 
on” in the Supreme Court. 
Piatt vs. Vattier, 9 Pet. 405. 
McKnight vs. Taylor, 1 How. 189. 
Wagner vs. Baird, 7 How. 234. 
Badger vs. Badger, 2 Wall. 87. 
IIume vs. Beale, 17 Wall. 336. 
Marsh vs. Whitemore, 21 Wall. 178. 
Sullivan vs. Portland & Kennebec R. Co., 94 U. 
S. 906. 
Golden vs. Kimmell, 99 U. S. 201. 
Speidel vs. Henrici, 120 U. 8. 387. 


And where, as in the case of Speidel vs. Henrici, 120 U. 
S. 387, the Statute of Limitations was relied on, as a bar, 
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but, was not so considered, the Court said: “In any aspect 
of the case, therefore, if it was not strictly within the Statute 
of Limitations, yet the plaintiff showed so little vigilance 
and so great laches, that the Cireuit Court rightly held that 
he was not entitled to relief in equily.” 

Again, in Hayward vs. National Bank, 96 U. 8S. 617, 
where four years was the time, during which the claimant 
was negligent, this Court said: | 

“Courts of Equity often treat a lapse of time, less than 
that preseribed by the Statute of Limitations, as a pre- 
sumptive bar, on the ground of discouraging stale claims, or 
gross laches, or unexplained acquiescence in the assertion of an 
adverse right.” 

The case of Harwood vs. R. R. Co., &¢., 17 Wall. 79, is 
here affirmed and cited with approval. 

But the law of laches is again distinctly recognized and 
explained by this Court: 

“Courts of Equity frequently treat the lapse of time, even 
for a shorter period than the one specified in the Statute of 
Limitations, as a presumptive bar to the claim.” 

Golden vs. Kimmell, 99 U.S, 202. 


Still again the law of laches is explained, by this Court, 
in Sullivan vs. Portland St. R. R. Co., 94 U.S. 811, where 
it said: 

“Every case is governed chiefly by its own circumstances ; 
sometimes the analogy of the Statute of Limitations is 
applied; sometimes a longer period than that preseribed by 
the Statute is required ; in some cases a shorter lime is 
sufficient ; and sometimes the rule is applied where there is 
no statutable bar. “It is competent for the Court to apply 
the inherent principles of us own system of jurisprude Hee, and to 
decide accordingly.” 

“A Court of Equity is never active in giving relief against 
conscience or public convenience.” 


Soe Maer 
ay 


~ 5° 
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1s 
' See also the cases cited in this opinion in 94 U.S. 811. 
But there is no rule as to the exact time for any class of 
‘ases. Each case is to be examined in the light of sur- wits 


rounding circumstances. If the property in question has 
been passing through various hands, improved by the pur- 
chasers, greatly enhanced in value and in a growing neigh- " 
borhood, the Court would undoubtedly hesitate to annul 
conveyances, destroy sales and unsettle titles upon much 
shorter time than if the property had remained in the same 
condition as when the sale complained of took place. 


Se 


toy The allegation that Vina Bryan did never consent to any 
of the sales and proceedings, or that she always did affirm ’ 
that they were unwarranted or void, is not sufficient (if the | 
bill was taken as confessed) to relieve the plaintiff from the 
effect of the great delay in the commencement of these i 
proceedings. Laches are not avoided by any mental, an 
unmanifested objection. Acts are required in the assertion 
of rights. But she acquiesced in all the sales with full ) 
knowledge, and ought not now to be permitted to set up 
«a mental disapproval without any outward manifestation 
of it. 


We maintain that the decree of the Supreme Court of | 
the Territory of Arizona in this case should be aftirmed. | 


CLARK CHURCHILL 
and W. PINKNEY WHYTE, 
Attorneys for Appellees. 
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a In the Supreme Court of the United States. 


On appeal from the circuit court of the United States for the 
astern district of Michigan. 


In the Matter of the Petition of Cuartes H. Wicur for a Writ of 
Hlabeas Corpus. 


It ishereby stipulated between the undersigned, Henry M. Duffield, 
attorney for petitioner and appellant,and Cyrenius P. Black, United 
States district attorney, that the clerk may prepare the printed 
record for the court as follows, viz: 

By printing the following papers: 

The petition and the exhibits annexed, viz., the indictment, the 
motion to quash, the motion for a new trial, the defendant’s requests 
to charge, the motion in arrest of judgment, the order of the district 
court remitting tue cause Into the circuit court, the entry of the ar- 
gument of the motions in the circuit court, the denial of the motions 
in the circuit court, the sentence of the prisoner in the district court, 
omitting the pripting at length of the testimony attached to the pe- 
tition, which is hereafter stipulated to be printed in the certificate 
of the court. 

Also the order of Mr. Justice Harlan upon the petition, the 

rule issued thereon, the return of Joseph Nicholson, the 
b order adjourning the case, the protest and objection of the 

petitioner to the same, the order for a writ of habeas corpus, 
the return of Joseph Nicholson thereto, the protest-and objection of 
the petitioner thereto, the order discharging the writ, the objections 
of the petitioner to that order, the certificate of the court, but omit- 
ting therefrom the printing again at length (because already stipu- 
lated to be printed) of the indictment; the motion to quash, the 
plea, the motion for a new trial, the defendant’s request to charge, ° 
the motion in arrest of Judgment, the order certifving the ease to the 
circuit court, the entry of the sentence in the district court, the 
transcript of record from the district court to the circuit court, in- 
cluding another copy of the indictment; the motion to quash, the 
plea, the trial and verdret, the motion for a new trial, the requests 
to charge, the motion in arrest of judgment, the order certifving the 
cause to the circuit court, the entry of the argument of the motions 
and the denial of the motions. ‘The clerk will also please omit to 
print in full all formal certificates of the clerks of the cireuit and 
district court and proofs of service and returns wherever they may 
appear, 

The clerk will also print as part of the certificate of the court to 
follow the words “in this matter was passed ” and before the words 
“ petitioner's counsel,” in the second line of page 155 0f the manu- 
script record, the testimony attached to the petition, printing of 
which was heretofore stipulated to be omitted from exhibits to the 

petition and contained in mianuscript record, pp. 31 to 75, in- 

C clusive, and the order nunc pro fune as entered in the circuit 

court, but will not print again the order nune pro tune as en- 
1—io21 
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tered in the district court and offered in evidence by the district 
attorney on pages 157, 158, and 159 of the manuscript record or the 
order allowing the appe al, provided, however, that the printed 
record shall mention every paper the printing whereof is omitted, 
and shall wherever any paper, except a formal! certificate, affidavit, 
order, or return is omitted, contain these words: 

“Pri: ung of (giving name of paper omitted) omitted by stipula- 
tion; see page — (giving number of page where the omitted paper 
is printed): and prov ided also that this stipulation shall be printed 
at length at the beginning of the printed record.” 

HENRY M. DUFFIELD, 
Att'y for Petitioner & Appellaut. 
C. P. BLACK, 
U. 8. Dist. Attorney. 
W. CHAPMAN, 


Solicitor General. 
d [Endorsed :] Supreme Court U.S., 1859. Oct’rterm. No. 
1521. Charles H. Wight, appellant, vs. Jos. H. Nicholson, 
superintendent, &c. Stipulation as to printing record. 
jStamped:] Office Supreme Court U.S. Filed Dee. 11, 1889. 
James H. Mckenney, clerk 


1&2 Petition for Writ of [Habeas Corpus. 


To the judges of the Supreme Court of the United States: 


The petition of Charles H. Wight, who is a citizen of the State of 


Michigan and a resident of tue eastern district thereof, respectively 
represents unto your honors that before and during June, 18585, he 
was an employee in one of the departments of the postal service, viz., 
as an assistant to the superintendent of carriers in the United States 
post office at Deiroit; that at the June term of the year 1855 he was 
indicted in the district court of the United States for the eastern dis- 
trict of Michigan for “ unlawtully secreting and embezzling certain 
letters” alleged to have “come into his possesion in the regular 
course of his official duties, and which were intended to be carried 
by a letter-carrier;” and also for “ unlawfully and wrongly stealing 
and taking out of certain letters which had come into his possession 
in the regular course of his official duty certain valuable things” 
(a certified copy of which indictment gs hereto annexed, marked 
Exhibit “A”). 

That on the 50th day of November, A. D. 15388, he filed a motion 
to quash said indictment, a copy of which is hereto attached, marked 


Exhibit “5; but the court proceeded, without disposition of same, 


to a trial of his case upon his plea of not guilty, which was put in 
after filing of said motion to quash, and on said day, to wit, Novem- 
ber 30th, ‘188s, he was tried and a verdict rendered of guilty under 


all the counts of said indictment except the sixth and seventh ; 
that on the first day of December, A. D. 1888, his counsel moved for 


a 
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a new trial, and also in arrest of judgment (copies of which mo- 
tions are hereto attached, marked Exhibits “CC” and “ D’),. 
5) Said motions were argued in part on the 10th day of Decem- 
ber, A. D. 1888, before the Honorable Henry B. Brown, judge 
of the United States district court for the eastern district of Mic higan, 
and on the 17th day of December, 18558, the argument thereof was 
concluded and the matter submitted ; that subsequently and on the 
29th day of January, A. D. 1889, said judge of said United States 
district court, of his own motion and without any application from 
the United States district attorney, entered an order certifving said 
cause to the circuit court of the United States for the eastern district 
of Michigan (a certified copy of which is hereto attached, marked 
Exhibit “ E”), and a re-argument of said motions was ordered be- 
fore said circuit court, composed of the Honorable Howell E. Jack- 
son, cireuit judge, and the Hlonorable Henry B. Brown, district judge; 
that on the 15th day of February, 1889, a certified transeript from 
the district court was filed in the circuit court, and on the Lith day of 
March, A. D. 1889, said re-argument was had before the judges afore- 
named in said circuit court of the United States, and on the 12th 
dav of March, A. D. 1889, both said motions were overruled and de- 
nied; that no other proceedings were had and no other entry was 
made on the record of the circuit court of the United States than 
those of which certified copies are hereto attached, marked Exhibit 
“EF” but on said 12th day of March an order was entered in the 
district court of the United States vacating the order remitting the 
‘“ause to the circuit court of the United States and overruling both 
of the motions for a new trial and in arrest of judgment (a 
4 certified copy of which is hereto attached, marked Exhibit 
“G”); and thereupon your petitioner was sentenced by said 
district court of the United States for the eastern district of Michi- 
gan to be 1 Im prisones din the Detroit Ilouse of Correction for two years, 
and that in pursuance of said sentence he has been arrested and im- 
prisoned and is now imprisoned and restrained from his liberty by 
the marshal of the United States for said district and one Joseph 
Nicholson, superintendent of the Detroit House of Correction. 
Your petitioner further asserts that the said district court of the 
United States for the eastern district of Michigan had no jurisdie- 
tion In the premises, and that its acts were wholly void, and that 
your petitioner's imprisonment is unlawful; and vour petitioner 
avers as one of the grounds of the lack of jurisdiction of said: dis- 
trict court that it clearly appeared from the record of said court 
that the said letters which it was alleged in the indictment and 
found by the verdict of the jury vour petitioner had unlawfully and 
wrongfully embezzled and secreted were not intended to be carried 
by a letter-carrier or intended to be conveyed by mail, and there- 
fore the said distriet court of the United States had no lawful 
jurisdiction or cognizance of the offence alleged against your pett- 
tioner; and he attaches to this his petition, marked Exhibit “TL'a 
true copy of all the testimony introduced on said trial deseribing 
your petitioner’s alleged offence, authenticated by the affidavit of 
the official stenographer of the court; and he further avers that 
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there was no other testimony contradicting or affecting, explaining 
or modifying, this testimony introduced on said trial mate- 
D rial to this question. Wherefore he humbly prays that an 
order may be made forthwith directing a writ of habeas cor- 
pus to issue to Galusha Pennell, marshal, and Joseph Nicholson, 
superintendent and warden, as aforesaid, requiring thetn to produce 
the body of your petitioner before this court at some time to be 
designated in said writ, there to abide what shall be awarded by 
this court in the premises; and at the same time he prays that this 
court will direct a writ of certiorari to issue from this court to the 
said district court of the United States for the eastern district of 
Michigan, ordering and requiring said district court forthwith to 
certify to this court true copies of the proceedings, indictments, 
trials, judgements, and sentences which have been had, found, tried, 
and passed by the said district court in the premises against your 
petitioner, and under which he is now deprived of his liberty by 
the judgment of said district court, and also the testimony given 
on said trial as taken and transeribed by the official stenographer 
of the court, and also a writ of certiorari to the said cireult court 
of the United States for the eastern district of Michigan, ordering 
and requiringsaid circuit court tocertify to this court true copies of the 
proceedings had therein in the said prosecution against your peti- 
tloner. 
And, as in duty bound, your petitioner will ever pray, ete. 
CHARLES H. WIGHT. 
HENRY M. DUFFIELD, 


Attorney for Petitioner. 


6 UNITED STATES OF AMERICA, oa: 
Eastern District of Michigan, § i 
Charles H. Wight, being duly sworn, deposes and says that he has 
heard read the foregoing petition, and that the matters and facts 
therein stated ave true of hisown knowledge except as to such matters 
as are therein siated to be on information and belief, and that as to 
those matters he believes it to be true. 


CHARLES H. WIGITT. 


Subseribed and sworn to before me this 20th day of July, 1SS9. 
CHARLES FLOWERS, 


United States Commissioner, Lastern District of Michigan. 


| md 
( 


(Exuipit “A.”) 
Unitrep STates OF AMERICA: 


The District Court of the United States for the Eastern Distriet of 
Michigan; of the June Term, in the year of our Lord one thou- 
sand eight hundred and eighty-eight. 


Eastern District or MICHIGAN, as: 


The grand jurors of the United States empanelled and sworn to 
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enquire in and for the body of the eastern district of Michigan 
upon their oaths present that heretofore, to wit, on the twenty- 
eighth day of June, in the year of our Lord one thousand eight 
hundred and eighty-eight, at the city of Detroit, in the eastern dis- 
trict of Michigan and within the jurisdiction of this honorable 
court, one Charles Wight, late of Detroit aforesaid, who was then 
and there a person employed in one of the departments of the 
postal service of the United States, to wit, employed as an assistant 
to the superintendent of letter-carriers in the post office at Detroit 
aforesaid, unlawfully and wrongfully did secrete and embezzle a 
certain letter which came into his possession in the regular course 
of his official duties and which was intended to be carried by a 
letter-carrier, which letter then and there contained five pecuniary 
obligations and securities of the Government of the United States, 
to wit, one note, commonly called a Treasury note, of the denomi- 
nation and value of two dollars and four certificates of deposit of 

the United States, commonly called silver certificates, each 
8 of the denomination and value of one dollar, which said 

pecuniary obligations and securities of the Government of 
the United States had been issued under certain acts of Congress, 
which said pecuniary obligations and securities of the Government 
of the United States then and there were the property of one Angus 
M. Smith, which said letter and said pecuniary obligations and 
securities of the Government of the United States were then and 
there enclosed in an envelope and addressed in the words and 
figures following, to wit: 


OscAR SINGLETON, 
Montevideo, 
(Cnol: C0., Mich. 


contrary to the form, force, and effeet of the act of Congress in such 
case made and provided and against the peace and dignity of the 
United States. 

Second. And the grand jurors aforesaid, upon their like oaths, do 
further present that heretofore, to wit, on the twenty-eighth day of 
June, in the vear of our Lord one thousand eight hundred and 
eighty-eight, at the city of Detroit, in the eastern district of Miehi- 
gan, and within the jurisdiction of this honorable court, one Charles 
Wight, late of Detroit aforesaid, who was then and there a person 
employed in one of the departments of the postal service of the 
United States, to wit, employed as an assistant to the superintendent 

of letter-carriers in the post office at Detroit, unlawfully and 
9 wrongfully did steal and take out of a certain letter which 

had come into the possession of him,the said Charles Wight, 
in the regular course of his official duties, certain pecuniary obliga- 
tions and securities of the Crovernment of the United States, to wit, 
one note, commonly called a Treasury note, of the denomination 
and value of two dollars, and four certificates of deposit of the United 
States, commonly called silver certificates, each of the denomination 
and value of one dollar, which said pecuniary obligations and se- 
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curities of the Government of the United States had been issued 
under certain acts of Congress, which said pecuniary obligations and 
securities of the United States then and there were the property of 
one Angus M. Smith, and were enclosed with said letter in an en- 
velope and addressed and directed in the words and figures follow- 
ing, to wit: 
OscAR SINGLETON, 
Montevideo, 
Cook Co., Mich. 


And the said grand jurors do present as aforesaid that neither the 
said letter nor the said pecuniary obligations or securities of the 
Government of the United States nor any one of said pecuniary ob- 
ligations and securities had been delivered to the party to whom it 
was directed, and that the said Charles Wight did wrongfully and 
unlawfully steal and take the said pecuniary obligations and securi- 
ties of the Government of the United States as aforesaid with intent 

then and there to appropriate the same to his own use, con- 
10 trary to the forin, foree, and effect of the act of Congress in 

such case provided and against the peace and dignity of the 
United States. 

Third. And the grand jurors aforesaid, upon their like oaths, do 
further present that heretofore, to wit, on the seventh day of July, 
in the year of our Lord one thousand eight hundred and eighty- 
eight, at the city of Detroit, in the eastern district of Michigan, 
within the jurisdiction of this honorable court, one Charles Wight, 
late of Detroit aforesaid, who was then and there a person employed 
in one of the departments of the postal service of the United States, 
to wit, employed as an assistant to the superintendent of letter- 
‘arriers in the post office ut Detroit aforesaid, unlawfully, wrong- 
fully did secrete and embezzle a certain letter which came into his 
possession and which was intended to be carried by a letter-carrier, 
which letter then and there contained five pecuniary obligations 
and securities of the Government of the United States, to wit, one 
note, commonly ealled a Treasury note, of the denomination and 
value of one dollar; one certificate of deposit of the United States, 
commonly called a silver certificate, of the denomination and value 
of two dollars; three certificates of deposit of the United States, 
commonly called silver certificates, each of the denomination and 
value of one dollar; which said pecuniary obligations and securi- 

ties of the Government of the United States had been issued 
11 under certain aets of Congress, which said pecuniary obliga- 

tions and securities of the Government of the United States 
then and there were the property of one Angus M. Smith, which 
said letter and said pecuniary obligations and securities of the 
Government of the United States were then and there enclosed in 
an envelope and addressed in the words and figures following, to 
wit: 

Miss Pucspe Havens, 
306 South Moulton St., 
Detroit, Mich. 
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contrary to the form, force, and effect of the act of Congress in 
such case made and provided and against the peace and dignity of 
the United States. 

Fourth. And the grand jurors aforesaid, upon their like oaths, do 
further present that heretofore, to wit, on the seventh day of July, 
in the year of our Lord one thousand eight hundred and eighty- 
eight, at the city of Detroit, in the eastern district of Michigan, and 
within the jurisdiction of this honorable court, one Charles Wight, 
late of Detroit aforesaid, who was then and there a person employed 
in one of the departments of the postal service of the United States, 
to wit, employed as an assistant to the superintendent of letter- 
carriers in the post office at Detroit, unlawfuily and wrongfully did 
steal and take out of a certain letter which had come into the pos- 
session of him, the said Charles Wight, certain pecuniary obliga- 

tions and securities of the Government of the United States, 
12 to wit, one note, commonly called a Treasury note, of the 

denomination and value of one dollar; one certilicate of 
deposit of the United States, commonly called a silver certificate, of 
the denomination and value of two dollars; three certificates of de- 
posit of the Untted States, commonly called silver certificates, each 
of the denomination and value of one dollar; which said pecuniary 
obligations and securities of the Government of the United States 
had been issued under certain acts of Congress, which said pecu- 
niary obligations and securities of the United States then and there 
were the property of one Angus M. Smith and were enclosed with 
said letter in an envelope and addressed and directed in the words 
and figures following, to wit: 

Miss Pnuspe Havens, 
006 South Moulton St, 
Detroit. 


And the said grand jurors do present as aforesaid that neither of 
the said letters nor the said pecuniary obligations or securities of 
the Government of the United States nor any one of said pecuniary 
obligations and securities had been delivered to the party to whom 
it was directed, and that the said Charles Wight did wrongfully and 
unlawiully steal and take the said pecuniary obligations and securi- 
ties of the Government of the United States as aforesaid, with in- 
tent then and there toappropriate the same to his own use, contrary 
to the form, force, and effect of the act of Congress in such case 
made and provided and against the peace and dignity of the United 

States. 7 
1s Fifth. And the grand jurors aforesaid, upon their like 

oaths, do further present that heretofore, to wit, on the tenth 
day of July, in the year of our Lord one thousand eight hundred 
and eighty-eight, at the city ef Detroit, in the eastern district of 
Michigan, and within the jurisdiction of this honorable court, one 
Charles Wight, late of Detroit aforesaid, who was then and there a 
person employed in one of the departments of the postal service of 
the United States, to wii, employed as an assistant to the superin- 
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tendent of letter-carriers in the post office at Detroit aforesaid, un- 
lawfully and wrongfully did secrete and embezzle a certain letter 
which came into his possession in the regular course of his official 
duties and which was intended to be carried by a letter-carrier, 
which letter then and there contained five pecuniary obligations 
and securities of the Government of the United States, to wit, one 
note, commonly called a Treasury note, of the denomination and 
value of one dollar; one certificate of deposit of the United States, 
commonly called a silver certificate, of the value and denomination 
of two dollars, and three certificates of deposit of the United States, 
commonly called silver certificates, each of the value and denomi- 
nation of one dollar; which said pecuniary obligations and securi- 
ties of the Government of the United States had been issued under 
certain acts of Congress, which said pecuniary obligations and 
securities of the Government of the United States then and there 

were the property of one Angus M. Smith, which said letter 
14 and said pecuniary obligations and securities of the Govern- 

ment of the United States were then and there enclosed in 
an envelope and addressed tn tle words and figures following, to 
wit: 

Asa I. JONEs, 
Cresce nt, York County, 
Maple Leaf township. Mich. 


contrary to the form, force, and effect of the act of Congress in such 
ease made and provided and against the peace and dignity of the 
United States. 

Sixth. And the grand jurors aforesaid, upon their like oaths, do 
further present that heretofore, to wit, on the sixth day of July, in 
the year of our Lord one thousand eight hundred and eighty-eiglit, 
at the city of Detroit,in the eastern district of Michigan, and within 
the jurisdiction of this honorable court, one Charles Wight, late of 
Detroit aforesaid, who was then and there a person employed as an 
assistant to the superintendent of letter-carriers in the post office at 
Detroit aforesaid, unlawfully and wrongfully did secrete and em- 
bezzle a certain letter which came into his possession in the regular 
course of iis official duties and which was intended to be delivered 
by him, the said Charles Wight, to Charles Swan, the superintend- 
ent of earriers in sald post office, at Detroit aforesaid, which letter 
then and there contained four pecuniary obligations and securities of 

the Government — United States, to wit, one note, commonly 
lo called a Treasury note,of the denomination and value of one 

dollar, and three certificates of deposit of the United States, 
commonly called silver certificates, each of the denomination and 
value of one dollar, which said silver certificates had been issued 
under and by virtue of an act of Congress; which said pecuniary 
obligations and securities of the Government of the United States 
then and there were the property of one Angus M. Smith, whieh 
said letter and said pecuniary obligations and securities of dhe Gev- 
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ernment of the United States were then and there enclosed in an 


envelope and addressed in the words and figures following, to wit: 


Hastinas, Farwetnt & Co., 
Lake View Building, Room 10, 
l Jetro il , 


contrary to the form, force, and effect of the act of Congress in such 
vase made and provided and against the peace and dignity of the 
United States. 

Seventh. And the grand jurors aforesaid, upon their like oaths, 
do further present that heretofore, to wit, on the sixth day of July, 
in the year of our Lord one thousand eight hundred and eighty- 
eight, at the city of Detroit, in the eastern district of Michigan, and 
within the jurisdiction of this honorable court, one Charles Wight, 
late of Detroit aforesaid, who was then and there a person employed 
in one of the departments of the postal service of the United States, 

to wit, employed as an assistant to the superintendent of let- 


16 ter-carriers in the post office at Detroit, unlawfully and 
wrongfully did steal and take out of a certain letter which 
had come into the possession of him, the said Charles Wight, in the 


regular course of Ins official duties, certain pecuniary obligations 
and securities of the Government of the United States, to wit, four 
pecuniary obligations and securities of the Government of the 
United States, to wit, one note,commonly called a Treasury note, of 
the denomination and value of one dollar, and three certificates of 
deposit of the United States, commonly called silver certificates, 
mach of the denomination and value of one dollar, which said sil- 
ver certificates had been issued under and by virtue of an act of 
Congress; which said pecuniary obligations and securities of the 
Government of the United States then and there were the property 
of one Angus M. Smith and were enclosed with said letter in an 
envelope and addressed and directed in the words and figures fol- 
lowing, to wit: 
HAstines, FaArwetr & Co., 
Lake View Building, Room 10, 
Detroit. 


And the said grand jurors do present as aforesaid that neither the 
said letter nor the said pecuniary obligations or securities of the 
Government the United States nor any one of said pecuniary obhi- 
gations and securities had been delivered to the party to whom it 
was directed, and that the said Charles Wight did wrongfully and 

unlawfully steal and take the said pecuniary obligations and 
17 securities of the Government of the United States as afore- 

. said, with intent then and there to appropriate the same to 
his own use, contrary to the form, force, and effect of the act of Con- 
gress In such case made and provided and against the peace and 
dignity of the United States. 

C. P. BLACK, 
r United States Attorney for the Eastern District of Michigan. 
2—1521 
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(Printing of certificate of clerk district court omitted by stipula- 
tion.) | 


18 (Exuipit “ B.”) 


In the District Court of the United States for the Eastern District 
of Michigan. 


UNITED STATES © 
VS 


CHARLES WIGHT. 
Motion to Quash Indictment. 


The respondent moves to quash the indictment and each count 
thereof as follows: 

Ist count. Because it does not allege that the letter therein men- 
tioned had not been delivered to the person to whom it was ad- 
dressed. 

2nd count. Does not allege that the letter therein mentioned was 
intended to be conveyed by mail or carried, Ke. 

3d count. Does not allege that the letter therein mentioned came 
into respondent’s possession In the regular course of his duties, and 
that it had not been delivered to the person to whom it was ad- 
dressed. 

4th count. Does not allege that the letter therein mentioned was 
intended to be conveyed by mail nor that it came into respondent’s 

possession in the regular course of his official duties. 
19 5th count. Does not allege that the letter therein mentioned 
had not been delivered to the person to whom it was ad- 
dressed. 

6th count. Does not allege that the letter therein mentioned was 
intended to be conveyed by mail, and— 

Does allege that it was intended to be delivered by respondent to 
Charles Swan, sup’t of carriers, and does not allege that the letter 
therein menticned had not been delivered to the party to whom it 
was addressed. 

7th count. Does not allege that the letter was to be conveyed by 


mail. 
HENRY M. DUFFIELD, 
 Altorney for Def’t. 
20 | (Exuipir “C.”) 


District Court of the United States for the Eastern District of 
Michigar. 


Unitrep STATES 
vs. . 
CHARLES WIGHT. j 


And now comes the said defendant, by Henry M. Duffield, his 
attorney, and moves the court to set aside the verdict heretofore 
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rendered in the said cause and grant a new trial for the following 
reasons : 

First. Because the court refused to direct a verdict for the de- 
fendant. 

Second. Because the court refused to charge the jury that under 
the previous arrangement between the inspector, Smith, and the 
Detroit post-office employés, that the letters charged in the indiet- 
ment should be intercepted and returned to the inspector, said let- 
ters were. not intended to be conveyed by mail or carried, ete., 
within the meaning of the statute. 

Third. Because the court charged the jury that the arrangement 
testified to by the inspector, Smith, and the superintendent of car- 
riers, Swan, did not affect the character of the letters or take them 
out from the meaning of the statute. 

Fourth. Because the court refused to charge the jury as requested 

in the defendant’s first request. 
21 Fifth. Because the court refused to charge the jury as re- 
quested 1 in the defendant’s second request. 

Sixth. Beeause the court refused to charge the jury as requested 
in the defendant’s third request. 

Seventh. Because the court refused to charge the jury as requested 
in the defendant’s fourth request. 

This motion is based upon the files, records, and proceedings in 
said cause. 

HENRY M. DUFFIELD, 
Allorney for Defendant. 


22 District Court of the United States for the Eastern District of 
Michigan. 


Unirep STATES 
Us. 


CHartes WiaHr. 


The defendant requests the court to charge the jury as follows: 

Ist. That if the jury find that the letters were spurious and were 
written by the United States inspector under a fictitious name and 
addressed to a fictitious person, at a place of address which did not 
exist, and the intention was that they should not be delivered but 
should come baek to the possession of the United States inspector, 
then their verdict must be for the defendant. 

2nd. That if the jury find that the letters were not mailed in the 
usual and ordinary way and were written by the United States in- 
spector under a fictitious name and addressed to a fictitious person, 
at a place of address which did not exist, then their verdict must be 
for the defendant. 

od. That if the jury find that the letters were spurious and were 
writien by the United States inspector under a fictitious name and 
addressed to a fictitious person, at a place of address which did not 
exist, then their verdict must be for the defendant. 

4th. That under the testimony and indictment in this case the 
jury must find a verdict of acquittal. 
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93 Exurpir “ D.” 


District Gourt of the United States for the Eastern District of 
Michigan. 


Unitep STaAtTeEs ) 
vs. . 


CHARLES Wianr. J 


And now comes the said defendant, by Henry M. Duffield, his at- 
torney, being the term at which convic tion was had, and moves the 
court to arrest the judgment upon the verdict heretofore rendered 
in this cause and to enter an order discharging the prisoner for the 
following reasons appearing on the record: 

Ist. Because the indictment filed in this cause and each and every 
count thereof is fatally defective and does not in any count thereof 
charge or set forth any offence against the laws of the United 
States. 

2nd. Beeause the first count in said indictment does not allege 
that the letter therein mentioned had not been delivered to the 
person to whom it was addressed. 

3d. Because the second count in said indietment does not allege 
that the letter therein mentioned was intended to be conveyed by 
mail or carried, e. 

4th. Because the third count in said indictment does not allege 
that the letter therein mentioned came into respondent’s possession 
in the regular course of his duties, and that it had not been deliv- 

ered to the person to whom it was addressed. 
24 oth. Because the fourth count in said indietment does not 
allege that the letter therein mentioned was intended to be 
conveved by mail, nor that it came into respondent’s possession in 
the regular course of his official duties. 

6th. Beeause the fifth count in said indictment does not allege 
that the letter therein mentioned had not been delivered to the 
person to whom it was addressed, 

7th. Because the sixth count in said indictment does not allege 
that the letter therein mentioned was intended te be conveyed by 
mail, and does not allege that it was intended to be delivered by re- 
spondent to Charles Swan, superintendent of carriers, and does not 
allege that the letter therein mentioned had not been delivered to 
the party to whom it was addressed. 

Sth. Because theseventh count in said indictment does not allege 
that the letter was to be conveyed by mail. 


HENRY M. DUFFIELD, 
Attorney for Defendant. 


95 At a session of the district court of the United States for the 
eastern district of Michigan, continued and held, pursnant to 
adjournment, at the district court room, in the city of Detroit, in said 


A 


A 
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district, on Tuesday, the twenty-ninth day of January, in the year 
of our Lord one thousand eight hundred and eighty-nine. 
Present: The Hon. Henry B. Brown, district judge. 


(Exuipit “ E.”) 


Tue Unirep STATES 
vs. On Indictment for Embezzling Letter, &c. 
CHARLES WIGHT. 


It is now by the court ordered that this cause be certified and re- 
mitted to the next circuit court of the United States for this dis- 
trict. 


(Printing of certificate clerk of district courtomitted by stipulation.) 
26 (Printing of calendar entries omitted by stipulation.) 


27 At asession of the circuit court of the United States for the 
eastern district of Michigan, continued and held, pursuant to 
adjournment, at the district court room, in the city of Detroit, on 
Monday, the eleventh day of March, in the year one thousand eight 
hundred and eighty-nine. 
Present: The Hon. Howell IE. Jackson, circuit judge; the Hon. 
Henry b. Brown, district judge. 


THe UNITED STATES ) 
rs. 296. Before Full Bench. 
CHARLES WIGHT. 


This cause having been certified from the district court and the 
defendant’s motions for a new trial and in arrest of judgment com- 
ing on for argument, the court hears Mr. Hl. M. Duffield, for the de- 
fendant, in favor of said motions, and Mr. C. P. Black and Mr. ©. 'T. 
Wilkins in opposition thereto, and thereupon said motions are sub- 
mitted. 


At a session of the circuit court of the United States for the east- 
ern district of Michigan, continued and held, pursuant to adjourn- 
ment, at the district court room, in the city of Detroit, on Tuesday, 
the twelfth day of March, in the year one thousand eight hundred 
and eighty-nine. 

Present: The Hon. Howell E. Jackson, circuit judge, and the Hon. 
Henry B. Brown, district judge. 


28) Tue Unitrep STATES OF AMERICA ) 
VS. 226. Before Full Benel. 
CHarvces Wrarr. f 
In this eause the defendant’s motions to set aside verdict and in 
arrest of judgment, after mature deliberation thereon, are by the 
court now here denied. 
(Printing of certificate of clerk of circuit court omitted by stipula- 
tion.) 
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29 At a session of the district court of the United States for 
the eastern district of Michigan, continued and held, pursuant 
to adjournment, at the district court-room, in the city of Detroit, in 
said district, on Tuesday, the twelfth day of March, in the year of 
our Lord one thousand eight hundred and eighty-nine. 
Present: The Hon. Henry B. Brown, district judge. 


(Exuipit “ G.”) 


THe UNITED STATES 
vs. 
CuarLes Wicur. } 


Convicted on Indictment for 
Embezzling Leters, &c. 


The court now deliver judgment on the motions to set aside the 
verdict rendered by the jury herein and for-a new trial, heretofore 
argued and submitted; and thereupon it is ordered that said mo- 
tions be, and the same are hereby, denied, and that the order here- 
tofore made herein certifving this cause to the circuit court of the 
United States for this district be, and the same is hereby, vacated as 
having been improvidently made. 

And, the said defendant being now placed at the bar of the court 
for sentence, thereupon the court do now sentence him, the said 
Charles Wight, to be imprisoned and kept at hard labor, at and in 
the Detroit House of Correction, in the city of Detroit, Wayne 
county, Michigan, for the term of two years from and including 
this day, and to stand committed until the terms of this sentence 
are complied with. 

30 (Printing of certificate of cierk of district court omitted by 
stipulation.) 
ol Printing of the testimony for the Government on trial 


omitted at this place by stipulation, but to be printed here- 
after in the certificate of the court. (See side page 133.) 


76 (Printing of affidavit of stenographer omitted by stipula- 
tion.) 
77 Order to Show Cause. 


In the Matter of Cuartes H. Wicur on Petition for a Writ of 
Tlabeas Corpus, 


Charles H. Wight, a resident of the eastern district of Michigan, 
having presented to me, as associate justice of the Supreme Court 
of the United States, assigned to the sixth cireuit, a petition for a 
writ of habeas corpus, in which it is alleged that he is restrained of 
his liberty by the marshal of the United States for said distriet and 
by one Joseph Nicholson, superintendent of the Detroit House of 
Correction, in the city of Detroit, Wayne county, Michigan, under an 
order or judgment of the district court of the United States for said 
district, passed March 12, 1589, in the ease of the United States of 
America against said Charles H. Wight, and in which petition it is 
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also alleged that the said district court was wholly without juris- 
diction to pass said order and judgment, and consequently that the 
petitioner is restrained of his liberty in violation of the Constitution 
and laws of the United States, it is now ordered that said petition 
be remitted to and filed in the circuit court of the United States for 
the eastern district of Michigan, and that all further proceedings 
thereon be had in said cireuit court. It is further ordered that a 
rule forthwith issue from said circuit court against the said marshal 
of the United States for the eastern district of Michigan and said 
superintendent of the Detroit House of Correction, returnable before 
said circuit court within three days after the service thereof, or, if 
said court shall not then be in session, on the first day after it shall 
ve in session, to show cause why a writ of habeas corpus shall not 
issue as prayed for in said petition. 

Let a copy of this order be delivered to the attorney of the United 
States for the eastern district of Michigan. 

August 25th, 1889. 

JOHN M. HARLAN, 
Asso. Justice of the Supreme — of the United States, 
Assigned to the Sieth Circuit. 


75 Citation and Proof of Service. 


In the Circuit Court of the United States for the Eastern District of 
Michigan. 


In the Matter of Cuartes H. Wicut on Petition for a Writ of 
~ Plabeas Corpus. 


To Galusha Pennell, marshal of the United States for the eastern 
district of Michigan, and Joseph Nicholson, superintendent of the 
Detroit House of Correction : 

You are hereby cited to be and appear before the circuit court of 
the United States for the eastern district of Michigan, at the court- 
room of said court, in the city of Detroit, on the third day after 
service hereof, at ten o clock in the forenoon, then and there to show 
cause why a writ of habeas corpus shall not issue as prayed for in the 
said petition of Charles H. Wight, filed in said court on the 23d of 
August, 1889. 

By order of court. 

Witness my hand and the seal of said court this 11th 

[seat.] day of September, 1889. 

- 7 WA LTER S. HARSHA, Cle rk, 
By D. J. DAVISON, Dep. Clerk. 


79 (Printing of copy of rule, clerk’s certificate, and proof of 
service of same on Joseph Nicholson, return of marshal/ 
thereto, and exhibits omitted by stipulation.) 
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87 Return of Joseph Nicholson to Rule Requiring Him to Show 


(Cause. 
UNITED STATES OF AMERICA: 


In the Cireuit Court of the United States for the Sixth Cireuit and 
Eastern District of Michigan. 


In the Matter of CHartes H. Wicut on Petition for Writ of 
Habeas Corpus. 


The undersigned, Joseph Nicholson, superintendent of the Pe- 
troit House of Correction, in return to the rule issued out of this 
court on the eleventh day of September, A. D. 1889, in the matter 
of said petition, a copy of which is hereto attached, would most 
respectfully say that he now restrains the said Charles H. Wight of 
his liberty and holds him as a prisoner in the Detroit House of Cor- 
rection by virtue of a judgment and sentence duly made and 
entered by the district court of the United States for the eastern 
district of Michigan on the twelfth day of March, A. D. 1889, a 
certified copy of said judgment and sentence being hereto at- 
tached. 

Dated Detroit, 16th September, A. D. 1889. 

JOSEPH NICHOLSON, 


Supt of Detroit House of Correction. 


§§ (Printing of sentence omitted by stipulation. See side 
page 2), ante.) 
(Printing of certificate of clerk of district court omitted by stipu- 
lation.) 
89 (Printing of citation on U.S. marshall, copy of rule issued 
by Mr. Justice Harlan, and clerk’s certificate omitted by 
stipulation of counsel. See side page- 77 & 78, ante.) 


92 At a session of the circuit court of the United States for the 
easte:n district of Michigan, continued and held, pursuant to 
adjournment, at the district court room, in the city of Detroit, on 
‘Tuesday, the seventeenth day of September, in the year one thou- 
sand eight hundred and eighty-nine. : 
Present: The Honorable Henry B. Brown, district judge. 


In the Matter of Cuartes H. Wiaur, Petitioner. 


On reading and filing due proof of service on the marshal of this 
district and on Joseph Nicholson, sup’t of the Detroit House of Cor- 
rection, of the rule heretofore issued on the 11th day of September 
instant, and on filing the return of Joseph Nicholson, sup t of the 
Detroit House of Correction, the attorney for the petitioner moves for 
an order for a writ of habeas corpus, in accordance with the order of 
his honor Associate Justice Harlan, on the ground that said return 
does not purport to answer the petition and does not show any cause 
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why said writ of habeas corpus should not issue, and that no cause Is 
shown why said writ should not issue; and thereupon the court, 
against the objection of the petitioner's attorney, continues the hear- 
ing of the cause until the 26th instant; to which ruling and decision 
the petitioner, by his attorney, then and there excepts in open court; 
and thereupon the said petitioner, by his attorney, makes applica- 
tion for bail in such reasonable sum as to the court shall seem fit, 
which application is denied by the court; to which decision the at- 
torney for petitioner then and there in open court duly excepts. 


93 Proof of Service of Answer lo Return of Joseph Nicholson. 


In the Circuit Court of the United States for the Eastern District of 


Michigan. 


In the Matter of the Petition of Cuartes H. Wicur for a Writ of 
Huaheuas Corpus. 


The said Charles H. Wight, by Ilenry M. Duffield, his attorney, 
protesting that the pretended return of the said Joseph Nicholson, 
superintendent of the Detroit House of Correction, is not any an- 
swer to the petiton of this petitioner and is not a showing of cause 
why said writ should not issue as it has been commanded to be 
issued, unless cause to the contrary thereof is shown, and not 
Waiving any right of objection to said return or any right to the 
writ of habeas corpus and a discharge thereunder upon said retarn, 
as heretofore prayed by him and denied by said court, but, insist- 
Ing upon said right, in answer to said pretended return, says that 
the district court of the United States for the eastern district of 
Michigan had not, at the time of the said sentence referred to in 
sald pretended return, any jurisdiction over him, the said Charles 
H. Wight, or any right or authority to pass such sentence against 
hiin, the said Charles H. Wight, because before the date of said 
sentence, to wit,on the 29th day of January, 1SS9, the said cause 
in which said district court assumed and = pretended to pass 

upon him on the 12th day of March, A. D. 1550, had been 
U4 duly certified and remitted -from said district court Into the 

circuit court of the United States for the eastern district of 
Michigan, and the transcript thereof duly filed therein, and that up 
to the date of said alleged sentence, to wit, the 12th day of Mareh, 
1889, was and at the date hereof is still pending in said cireuit 
court of the United States for the eastern district of Michigan, as is 
more fully and at length alleged ant shown by the certified copies 
of the proceedings in said cause in the petition filed in this matter; 
and said petitioner pravs leave to refer to the record of this honor- 
able court in proof hereof ana prays, as he has already praved, fora 
writ of certiorari to bring up the record of the cause In said district 
court of the United States for the eastern district of Michigan, and 
for leave to refer to the same upon hearing of this matter. 

And the said petitioner, Charles Il. Wight, with Ike protest and 


saving like exceptions as hereinbefore made and saved, in further 


v—io2l 
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answer to the said alleged and pretended return of said Joseph 
Nicholson, superintendent as aforesaid, but not waiving the said 
matters herein last above set out, but insisting upon them in his be- 
half, — that the said district court of the United States for the eastern 
district of Michigan never had or obtained Jurisdiction over him, 
the said Wight, or over his said cause, as pretended and claimed in 
said court, for the following, among other, reasons, namely : 
Mecause the indictment upon which your petitioner was arraigned 
and tried in said district court did not charge the commission of any 
offence over which the said district court had jurisdiction, or any 
offence against the laws of the‘United States, and also because the 
proof and evidence did not establish any offence against the laws of 
the United States or any offence of which said district court had 
jurisdiction; and he prays leave to refer to the certified copies of 
the indictment upon which he was arraigned and tried in 
th) suid district court and the stenographic minutes of the testi- 
mony given on his trial,sworn to by the official court reporter 
who took down said testimony, which are attached to bis said peti- 
tion filed in this matter, and he prays, as he had already in his 
petition in this matter prayed, that a writ of certiorarl may Issue to 
the district court of the United States to bring up the record thereof, 
and that the distriet judge who tried the cause in said district 
court be directed to certify whether the said testimony is correctly 
writtep out, and, if not, to correct the same and certify the same as 
thus corrected. 
CHARLES H. WIGHT, Petitioner. 
HENRY M. DUFFIELD, 
Att'y for Petitioner. 


STATE OF MICHIGAN, 
’ . ° . . , . , r SSS 
Easter District of Michiyan, County of Wayne, | : 
Charies IT. Wight, being duly sworn, deposes and says that he has 
read the foregoing traverse to the return in this matter subscribed 
by him,and that the same is true in substance and in fact. 


Swort to and subscribed before me this 19th day of September, 
A. D. 1859. 
JNO. F. McKINLEY, 
Notary Public, Wayne County, Mich. 


Circuit Court of the United States. Eastern District of Michigan. 


STATE OF MICHIGAN. } 
Wayne County, | 


> aS . 


John I. Mckinley, being duly swern, says as follows: He resides 
in said county, and did, on Friday, of Septen.ber, 1889, serve the 
within and foregoing petition upon Cyrenius P. Black, Esq , at- 
torney of the United States for said district, by delivering to him 
personally a true thereof. 


JNO. F. McKINLEY. 
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Subscribed and sworn to before me this 20th day of September, 
A. D. 1889. 
BETHUNE DUFFIELD, 
Notary Public, Wayne County, Mich. 


96 Order for Writ of Habeas Corpus. 


At a session of the circuit court of the United States for the east- 
ern district of Michigan, continued and held, vursuant to ad- 
journment, at the district court room, in the eity of Detroit, on 
Thursday, the twenty-sixth day of September, in the year one 
thousand eight hundred and eighty-nine. 

Present: The Hlon. Howell E. Jackson, circuit judge; the Ion. 
H. F. Severens, dis. judge, western dis.; the Hlon. Henry B. Brown, 
district judge. 


In the Matter of the Petition of Cuartes IL. Wicur for a Writ of 
Tlaheas Corpus. 


In this matter it is now by the court ordered that a writ of habeas 
corpus issue herein, to be directed to Joseph Nicholson, superintend- 
ent of the Detroit ILouse of Correction, in the city of Detroit, and to 
Galusha Pennell, marshal of the eastern district of Michigan, to be 
made returnable on Monday, the thirtieth day of September 
instant, at 10 o’clock a. m. 


O7 Wit of Tlabeas Corpus. 


The President of the United States of America to the marshal of 
the eastern district of Michigan, and to Joseph Nicholson, super- 
intendent of the Detroit House of Correction, Greeting : 

You and each of you are hereby commanded that vou bave the 
body of Charles Wight, bv you lin prisoned and detained, as it is 
said, together with the time and cause of such imprisonment and 
detention, by whatsoever name the said Charles Wight shall be 
called or charged, before our cireuit court for the eastern district of 
Michigan, at the court-louse, in the city of Detroit, in said district, 
on Monday, the thirtieth day of September instant, at the opening 
of court on said day, todo and receive what shall then and there 
be considered concerning the said Charles Wight; and have you 
then and there this writ. 

Witness the Ilon. Melville W. Fuller, Chief Justice of the Sa- 
preme Court of the United States, this twenty-sixth day of Septem- 
ber, in the vear of our Lord one thousand eight hundred and cighty- 
nine, and of our Independence the one hundred and fourteenth. 

[SEAL. | WALTER S. HARSILA, Clerk, 
By Db. J. DAVISON, Dep. Clerk. 


U8 (Printing of proof of service of writ and return of marshal, 
copy of writ attached, and copy of sentence attached omitted 
In stipulation of counsel.) 
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103 Return of Joseph Nicholson to Writ of Habeas Corpus. 
Unitrep States oF AMERICA: 


The Circuit Court of the United States for the Sixth Cireuit and 
Eastern District of Michigan. 


In the Matter of Ilubcas Corpus on Petition of Caarces H. Wier, 


To the said circuit court: 

The undersigned, Joseph Nicholson, in return to the said writ of 
habeas corpus, duly allowed by said court on the twenty-sixth day of 
September, A. D. 1889, commanding him to have the body of the 
said Charles Wight, by him imprisoned and detained, as it is said, 
together with the time and cause of such imprisonment and deten- 
tion, by whatsoever name the said Charles Wight shall be called or 
charged, before our circuit court for the eastern district of Michigan, 
at the court-house, in the city of Detroit, in said district,on Monday, the 
thirtieth day of September, at the opening of court on said day, to do 
and receive whatshall then and there be considered concerning the said 
Charles Wight, does hereby certify to said court that he is superin- 
tendent of the Detroit House of Correction, a prison designated for 
the reception and custody of persons committed to prison for violat- 
ing the statutes of the United States within the eastern district of 
Michigan, and that he now restrains the said Charles Wight and 
holds him as a prisoner lawfully committed to the said. Detroit 
Hlouse of Correction by virtue and authority of a judgment and 
sentence made and entered by the district court of the United 
States for the eastern district of Michigan on the twelfth day of 
March, A. D. 1889, a cepy of said judgment and sentence being 
hereto attached and made part of this return, the original of which 
is now produced and shown to the court. The undersigned there- 
fore most respectfully submits that such judgment and sentence so 

shown is a full and complete return to said writ. 
104 Bui in reply to the allegation contained in the petition upon 

which said writ was allowed, viz., that the said distriet court 
had not at the time of said sentence any jurisdiction over him, the 
said Charles Wight, or any right or authority to pass such sentence 
against him, the said Charles Wight, because before the date of said 
sentence, to wit, on the twelfth day of January, A. D. 1889, the said 
cause had been duly certified and remitted: from said district court 
Into the circuit court of the United States for the eastern district of 
Michigan, and at the date of said petition was still pending in said 
circuit court, the undersigned, upon information and_ belief, alleges 
and returns that said cause was not at the time of said sentence 
pending in said circuit court, but had been before that time, to wit, 
on the said twelfth day of March, by a lawful order of said cireuit 
court, remitted and remanded to the said district court for such 
further proceedings as sald district court should see fit to take, 
and if such order, so made as aforesaid by said circuit court, 
does not appear upon the records of said court the omission 
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arose In consequence of the failure of the clerk to record said order, 
and the undersigned most respectfully submits to this henorable 
court that it should now cause said order to be duly entered nune 
pro tunc; all of which is! respectfully submitted, certified, and 
returned, 
JOSEPH NICHOLSON, 
Superintendent of the Detroit llouse of Correction. 


105 (Printing of copy of writ and copy of sentence attached to 
return of Joseph Nicholson omitted by stipulation.) 


(See side pp. 97 & 29, aute.) 


107 Answer to Return of Joseph Nicholson. 


In the Cireuit Court of the United States for the Eastern District of 
Michigan. 


In the Matter of the Petition of Cuartes H. Wicur for a Writ of 
Hlaheas Corpus. 


Eastern District or MICHIGAN, |... 
County of Wayne, a 


The said Charles H. Wight, by Henry M. Duffield, his attorney, 
protesting that the pretended return of the said Joseph Nicholson, 
superintendent of the Detroit House of Correction, is not any answer 
to the petition of this petitioner, and not waiving any right to said 
return orany benefit or advantage or exception previously had or 
taken orany right under the previous proceedings hereinbefore had 
to a discharge from his imprisonment at any previous stage of said 
proceedings, but insisting upon said right, In answer to said return 
says that the district court of the United States for the eastern dis- 
trict of Michigan had not, at the time of said sentence referred to in 
said return, any jurisdiction over him, the said Charles Il. Wight, 
or any authority to pass such sentence against him, the said Charles 
H. Wight, because before the date of said sentence, to wit, on the 
twenty-ninth day of January, 1589, the indictment pending in said 
cause, in which said district court assumed to pass sentence upon hin. 

on said 12th day of March, 1889, had been duly remitted from 
108 said district court into the circuit court of the United States 

for the eastern district of Michigan, and the transeript thereof 
duly filed therein, and that up to the date of said sentence, to wit, 
the 12th day of March, 1889, was and at the date hereof is still pend- 
ing in said circuit court of the United States for the eastern district 
of Michigan, as is more fully and at length alleged in the petition 
in this matter and shown by the certified copy of the proceedings 
in said cause in said circuit and district courts, attached to the peti- 
tion filed in this matter. 

And your petitioner prays leave to refer to the record of this hen- 
orable court and to the record of said district court in proof hereof, 
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and prays, as he has already prayed, for a writ of certiorari to bring 
up the record of said cause in said district court of the United States 
for the eastern district of Michigan and for leave to refer to the same 
upon the hearing of this matter. 

And the said petitioner, with like protest and saving like excep- 
tions as hereinbefore made, and for a further answer to the said 
return of said Joseph Nicholson, superintendent as aforesaid, but 
not waiving any of the said matters herein last above set out, but 
insisting upon them in his behalf, says that the said district court 
of the United States for the eastern district of Michigan never had 
or obtained jurisdiction over him, the said Wight, or over his 
suid cause, as pretended and claimed in said court, for the fol- 
lowing, among other, reasons, namely, because the indictment 

upon which your petitioner was arranged and tried in said 
109 district court, a true copy whereof is attached to his petition, 

did not charge the commission of any offence over which the 
said district court had jurisdiction or any offence against the laws 
of the United States, and also because the proof and evidence in 
said cause did not establish any offence against the laws of the 
United States or any offence of which said district court had juris- 
diction; and he prays leave to refer to the certified copy of the 
indictment upon which he was arraigned and tried in said district 
court and the stenographie minutes of the testimony given on his 
trial, sworn to by the official court reporter who took down said 
testimony, which are attached to said petition filed in this matter; 
and he also prays, as he has already in his petition in this matter 
praved, that a writ of certiorari may issue to the district court of 
the United States to bring up the records thereof, and that the dis- 
trict judge who tried the cause in said district court be directed to 
certify whether the said testimony is correctly written out, aad, if 
not, to correct the same and certify the same as corrected. 


CHARLES H. WIGHT, Petitioner. 
HENRY M. DUFFIELD, 


Attorne, for Petitioner 


STATE OF MICHIGAN, oe 
Eastern District of Michigan, County of Wayne, 5 * 


Charles H. Wight, being duly sworn, deposes and savs that he 
has read the foregoing traverse to the return of Joseph Nicholson, 
superintendent of the Detroit House of Correction, to the writ of 
habeas corpus in this matter above subscribed by him, and that the 
same is true in substance and in fact. 


CHARLES Hl. WIGHT. 


Sworn to and subscribed before me this 28th day of September. 


— JOHN FL McKINLEY, 
Notary Public, Wayne County, Mich. 


Seidel a. etl ae 


a ene a ee ee een 


CHARLES H. WIGHT Vs. JOSEPH H. NICHOLSON, SUPT., &€. 


110 Order Discharging Wirt, 


Ata session of the cireuit court of the United States for the east- 
ern district of Michigan, continued and held, pursuant to adjourn- 
ment, at the district court room, in the city of Detroit, on Monday, 
the thirtieth day of September, in the year one thousand eight 
hundred and eighty-nine. 

Present: The Hon. Howell E. Jackson, circuit judge, and the 
Hon. HI. B. Brown, district judge. 


In the Matter of the Writ of J/ibeas Corpus on the Petition of 
CHarves Il. Wicur. 


This matter coming on to be heard upow the return of Joseph TT. 
Nicholson, superintendent of the Detroit [Louse of Correction, and 
the return of Galusha Pennell, United States marshal for said dis- 
trict, to said writ of habeas corpus, which return bad been duly filed 
in said court, and the said petition-, Charles H. Wight, being now 
in court,and it appearing to the court now here from the said return of 
the said Joseph Nicholson and from the files and records of this 
court and of the district court of the United States for said district 
that on the twelfth day of March, in the year of our Lord one 
thousand eight hundred and eighty-nine, when the said petitioner, 
Charles H. Wight, was sentenced by said district court to be im- 
prisoned in said Detroit House of Correction, said district court had 
jurisdiction of the matter in which the petitioner was sentenced, and 
that such matter was properly before such court; and it further 
appeuring, therefore, that the said petitioner is properly in the ecus- 
tody of the said Joseph HH. Nicholson, it is now ordered that the said 
writ of habeas corpus be, and the same ts hereby, discharged ; and it 
is further ordered that thé petitioner, Charles IT. Wight, be, and he 
is hereby, remanded to the custody of the said Joseph LL. Nicholson 
as sup t of the said Detroit Llouse of Correction, 


111 Objections and Execptions of the Petitioner. 


In the Cireuit Court of the United States for the Eastern District of 
Michigan. 


In the Matter of the Petition of Cuartes H. Wicur for a Writ of 
Hubheas Corpus. 


And now comes the said petitioner, by Henry M. Dullield, his 
attorney, and in open court files his objections and exceptions to 
the order this day entered in tnis matter denying the petition In 
this matter and recommitting him to the custody of the Detroit 
louse of Correction,as follows, to wit: 

1. Because the same was made and entered contrary to and dis- 
regarding the record made upon the issue raised on his said pett- 
tion and based solely upon an unauthorized and erroneous alteration 
of the same. 
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2. Because no such order as is by such order now entered nune 
pro tune on the record of the circuit court of the United States was 
ever in fact made or announced in open court by the judges thereof 
at any time when the petitioner or his said counsel was present or 
at any time when they or either of them had been previously noti- 
fied to be present. , 

3. Beexause no entry or minute of any such order appears in 
either of the clerk’s short books or in any memorandum or diary of 
either of the judges. 

4. Because the entry of such an order nune pro tune, which con- 
tradicts the record upon which the petitioner was sentenced, cannot 
lawfully be made after the expiration of the term at which the pro- 
ceedings immediately preceding and contemporaneous with his final 
sentence were entered. 

5. Because the petitioner upon his petition was entitled to the 
benefit of the record as it remained in court at the time of his sen- 

tence and the filing of his petition in the matter and upon 
112 ~—s the authority of which he was sentenced,and the same could 
not legally be changed in order to meet and answer the 
errors in such records which he alleged in his petition as grounds 
for his discharge. 
HENRY M. DUFFIELD, 
Alt’y for Petitioner. 


115 Certificate of Court. 


In the Cireuit Court of the United States for the Eastern District of 
Michigan. 


In the Matter of the Petition of Cuartes I. Wicur for a Writ of 
Tlubeas ¢ orpus. 


And afterwards, to wit, on the 50th day of September, A. D. 1889, 
the matters in Issue, under a petition filed in this case, came on to 
be heard befor: their honors the Honorable Howell E. Jackson, 
circuit judge, and the Honorable Henry B. Brown, district judge ; 
and thereupon the petitioner, to maintain the issue on his part, 
offered in evidence the record of the cause of the United States vs. 
Charies Wight (being the same person as the petitioner in this 
matter) in the district court of the United States for the eastern dis- 
trict of Michigan, and the whole of such record, which was as fol- 
lows: 

114 (Printing of indictment omitted by stipulation. See side 
page 7, ante.) 

124 (Printing of motion to quash indictment omitted by stipu- 
lation. See side page 18, anfe.) 

125 (Printing of arraignment of prisoner and pleading not 
guilty, with leave to withdraw and change plea, omitted by 

stipulation.) 
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127 (Printing of motion for a new trial omitted by stipulation 
of counsel. See side page 20.) 


129 (Printing of defendant’s request to charge omitted by stip- 
ulation. See side page 22.) 


13 (Printing of motion in arrest of judgment omitted by stipu- 
lation. See side page 23.) 


1513 (Printing of the order certifying case to circuit court omitted 
by stipulation. See side page 25.) 


132 (Printing of order of district court denying motion fora 
new trial and sentence omitted by stipulation. See side page 


29.) 


And petitioner's counsel, further to maintain the issue on his part, 
offered in evidence the copy of the testimony attached to the petition 
of the petitioner in this matter, and sworn to by the official stenog- 
rapher of said court, which is hereby certified by the district judge 
to be a true, full, and correct copy of all the testimony deseribing 

petitioner's offence, introduced on the trial of the petitioner 
133 in the district court, under the indictment upon which the 

sentence complained of in the petition in this matter was 
passed. 


ol (Exnipir “ H.”) 


The District Court of the United States for the Kastern District of 
Michigan. 


Tue Unitrep STATES 
Us. 
CHARLES WIGHT 
Tried Nov. 30, 1888. 


A motion to quash was filed with the court and the motion was 
overruled. 

Juror Harbeck was challenged for cause and the challenge was 
denied, and he was then challenged peremptorily. 

Mr. Wilkins, in his opening to the jury, among other things, said : 
“Tn this office, as im others, there has been more or less stealing ;” 
to which counsel for defendant objected. The objection was over- 
ruled and the defendant excepted, 


AnGus M. SMITH, sworn on behalf of the Government. 
Examined by Mr. WILKINS: 


Q. What is your business” 

A. Post-office inspector. 

(). Were you such on the Ist of June last? 
4—1521 
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A. Yes, sir. 
32 (). Do you know Charles Wight? 
A. Yes, sir. 
Q. How long have you known him ? 
A. I should think about two years. 
Q. What has been his position in the post office ? 
A. Assistant superintendent of carriers. 
Q. In Detroit, in the post office ? 
A. Yes. 
Q. Do you know what his duty was as assistant ? 
A. He used to act as superintendent in the absence of Mr. Swan. 
(). When was your attention called to the disappearance of any 
letters in this post office down-stairs—that is, I mean about the 
time” 


Objected to as immaterial. 


Court: [ think that is proper, as showing why these investigations 
were made. 

Mr. Durrietp: I submit, it isof no consequence and is immaterial 
in this case to put in evidence something not shown in the indiet- 
ment and something the defendant is not connected with. 

Court: [think the witness has the right to say that his attention 
was called to the disappearance of letters in the office without going 
into details. It shows his reason for investigation. Answer the 
question. 

exception for defendant. 


A. My attention was called to it. 
Q. I mean in connection with this particular investigation in this 
case ? 
Oo A. It was called to it and I came here in May. 
(). In connection with this case? 

A. Yes, sir. 

(. Did you inake any investigation at that time in this office ? 

A. Y eS, sir. 

(. What course did you pursue ? 

A. Used test letters. Tested almost every man in the office. 

Q. When did you first, if at any time, test the defendant directly? 
I will change that question. When did you first notice the disap- 
we of any letters which you attributed to the defendant ? 

A. The 28th day of June, I think, was the first one. 

Q. Do you remember or have vou a memorandum with you made 
at the time, showing what that letter was, what it contained, and 
where it was mailed ? 

A. Yes, sIr. 

®. What was in that jetter ? 

A. There was six dollars in that letter. 

Q. Do you remember in what shape the six dollars was? 

A. Yes, sir’. 

Q. In what shape was it? 

A. In one and two dollar bills. 
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(Q. Who owned these ? 
A. | did. 
(). Where was the letter addressed ? 
A. To Oscar Singleton, Montevideo, Cook county, Michigan. 
Q. Do you know whether there is any such place in Michigan ? 
A. No, sir. 
o4 ©. Where was that letter mailed ? 
A. That letter was mailed at the box at Hull’s Bros.’ store, 
at the corner. 
(). In this city? 
A. Yes, sir. 
Q. What was your intention in mailing that letter? 
Objected to. Objection overruled; question withdrawn. 


Q. Had you any arrangements made as to that ? 

A. Yes. I intended the letter should be carried by the regular 
carriers, go into the post office,and be returned subsequently to me. 

. Should be returned in what case ? 

A. In case it went through all right it was to be returned by 
Superintendent Swan to me. 

(4). What would have been the natural course of that letter if not 
interfered with ? 

A. It should go to the earrier who collected it where I mailed it. 
Ife would bring it into the office. It would then go into the hands 
of Mr. Fuller. 

Q. That is, if it passed through safely ? 

A. Yes. 

(). Who was Mr. Fuller? 

A. The superintendent of mails. 

(). And from Mr. Fuller’s hands ? 

A. It would go to Mr. Swan’s desk. 

Q. Why? 
Oo A. Beeause there was no such place as Montevideo. 

(. What was vour arrangements then ? 

\. If it got to Mr. Swan’s desk he was to return it to me. 
Q. Did he return it to you? 

\. No, sir. 

(,. You did not. get the letter? 

\. No, sir. 

). Have vou ever seen that letter since? 

A. No, sir. 

). What next did you do after mailing that letter of June 28th? 
\. I mailed another one July 6th. 

». What did that letter contain ? 

A. Tiat letter contained four dollars, and I postmarked that 
Chicago. 

(. To what address? 

A. Addressed to Hastings & Farwell, Lake View building, room 
No. 10, Detroit. 

(). Is there any such building? 

A. No, sir. 


-_ 
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. What did you do? 


Q 
A. I gave th: at letter to Mr. Swan,to be thrown to the defendant. 
Q 


What do you mean ? 
A. I mean placed so he would handle it. 
Q. Placed with other mail which he would handle? 
A. Y es 
Q. You gave it to Mr. Swan? 
A. Y Co. 
Q. After it was thrown to the defendant, what plan did you have 
as to its disposition ? 
ob A. It should be returned to Mr. Swan. He would get the 
letter again in order to ascertain whether there was any such 
building or firm. 
QM. W ‘ho would give it to him? 
A. The defendant. 
Q. After finding there was no such building? 
A. Yes, sir. 
(). And if it was returned to Mr. Swan in safety what plan did 
you have with reference to it? 
A. He was to return it to me. 
Q. You say you did give it to Mr. Swan ? 
A. Yes, 
Q. What day was that? 
A. I think it was the 6th day of July. 
Q. What next did you do? 
A. July 7th I mailed the letter to Phoebe Havens, 306 South 
Moulton St., Detroit. 
Q. « ‘ontaining what? 
A. Six dollars. 
Q. Who did that money belong to? 
A. To me. 
Q. The same asthe contents of all the letters you have spoken of ? 
A. Yes. 
Q. Where was it put? 
A. In the letter box by the corner of the Griswold House. 
(). In the regular letter-box ? : F 
A. Yes, sir. 
Q. Was there any such street in Detroit that vou know of? 
yi A. No, sir. 
2. What would have been the usual course for that letter ? 
A. It would have been collected by the carrier; have come into 


the post office; it would have gone into Mr. Fuller’s hands, the 
superintendent of mails. 


Q. Would it go into Mr. Fuller’s hands? 

A. No, sir: Tam mistaken; it would not. It would go into the 
defendant’s hands. 

Q. What was the defendant’s duty as to such letter? 

A. He should give tiat letter to Mr. Swan. 

@. What was your arrangement concerning such letter ? 

A. In case Mr. Swan got the letter he was to return it to me. 
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Q. But it was first to be carried from the letter-box to the post 
office? 

A. Yes, sir. 

(. And in due course you say it would arrive in the defendant's 
hands ? 

A. Yes, sir. 

Q. And if it came out of the defendant’s hands in safety you 
would get it? 

A. Yes, sir. 

Q. Did you ever get that letter? 

A. No,sir. 

Q. What next did you do? 

A. On July 10th I mailed a letter to Asa P. Jones, Crescent, York 
county, Maple Leaf township, Michigan. ‘That letter I gave to Mr. 

Swan, with another. 
o8 Q. Did you see them mailed? 
A. Yes, sir; in the letter-box of the Buhl block. 

Q. What arrangement did you have about this letter? 

-Mr. Durrietp: You say you saw this letter mailed ” 

A. Yes, sir; I handed it to Mr. Swan and went with him. 

Mr. WILKINS: Go on. 

A. That letter was to be collected by the carrier and brought into 
the office. 

Q. You had no arrangements with any carriers, did you? 

A. No, sir. 

@. What would the natural course of the letter be ? 

A. It should be collected by the regular carrier and bought into 
the post oflice. Mr. Swan was to see that the carrier brought 1t into 
the post oflice. 

Q. Was he to seethat he brought it in—speak to him about it? 

A. No, sir. 

@. You mean to see that it did come in? 

A. Yes, sir. 

Q. Where would it go? 

A. Into Mr. Fuller’s hands. 

(). What would he do with it? 

A. Put it on Mr. Swan’s desk. 

Q. Who would it be handled by then ? 

A. Handled by the defendant. 

Q. And if it passed through the defendant’s hands in safety what 
would become of it? 

A. It was to be returned to me. 
oo (. Who would it come to from the defendant ? 
A. Mr. Swan. 

Q. Was Mr. Swan to return it to you? 

A. Yes, sir. 

(). What contents did that letter have ? 

A. Six dollars. 

Q. To whom did the contents belong”? 

A. To myself. 

. In-what shape was that six dollars? 
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A. One and two dollar bills. 
(. You may look at that letter (showing a paper to witness). 
A. Yes, sir; that is the letter. 
@. That is which letter? 
A. That is the last letter mailed by me or given to Mr. Swan to 
mail by me on the 10th day of July. 
Q. You say the contents of that was six dollars? 
A. Yes. 
(). Has that letter been opened ? 
A. No, sir. 
Q. What is stamped on it there? 
A. “ No such office in State named.” 
Q. By whom would that naturally be stamped ? 
A. By Mr. Fuller. 
(Q. What was the course with that letter? I mean what do you 
know concerning it? You say you mailed it in the Buhl block. 
A. Yes. 
Q. What next? 
A. The next I saw of it the defendant threw it on the sidewalk. 

(. You say Mr. Swan, if he received it, was to return it to 
40 You i 
| ae ft 

Q. When did you first learn that Mr. Swan had not found it? 

A. About half past seven in the evening. 

Q. How long was that before the defendant left the post office? 

A. About 30 minutes. 

Q. Then he left the post office about eight o’clock, did he ? 

A. Yes, sir. 

Q. What did you do when he left ? 

A. I met him outside of the post office, in the alley. 

Q. Did you have any conversation ? 

A. Yes, sir; Mr. Burt was with him and I told him they were just 
the gentlemen I wanted to see. 1 wanted some information, and if 
they would step ‘nto the postinaster’s room fora few minutes I would 
like to have then doso. Mr. Wight:spoke up and said he had an 
engagement at eight oclock—he was to meet someone over at some 
saloon, I think it was Winckler’s or some such name,on Woodward 
Ave.,and he couldn't go. Itold him it wouldn’t takeus but a short 
time, and at last he told me he wouldn’t go; it would only take 
him five minutes, and I told him if it wouldn’t take more than five 
minutes I would go with him. I went with him to this saloon and 
stayed there three or four minutes, | should judge, and he pulled 
out his watch and showed it to some one who was there; I don’t 
know who it was. 

Q. What next? 
41 A. He started to go back to the door—I supposed he was 
going to the post office—and Mr. Burt also went along. 
Q. Who is he? 
A. He is now assistant superintendent of carriers. 
Q. Where did you go? 
A. We walked towards. the post office and got right here to the 


» 
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corner, and there was—I don’t know, some one had stolen some 
jewelry, | understood afterwards, and they caught the young fellow 
-ight out in front of the post office, and there was quite a crowd. 

(). In front of the post office ? 


| A. Yes. 
(). On which side of the street—on the post-oflice side or the other 
) —— 
side * 
A. The other side. 
to (). In front of the other building ? 
A. Yes. 
| (). You say there was a crowd there? 
\. Yes. 


Q. What did the defendant do? 

A. We stood on the corner watching the crowd, and all at once 
Wight started and ran, and as he started I started after him. Just 
as he got to the crowd he reached in his pocket and grabbed this 
letter, and as his hand came out of his pocket I grabbed his arm and 
told him it was a little bit too late,and as | did so he dropped 
the letter, and a young man standing there said, Mister, you 
dropped a letter, and he stooped down and picked it up and handed 

it to me. 
42 (). Was that the same letter you mailed? 

A. Yes, sir—that is, he reached it out to Wight, and I took 
hold of the letter and told him it was a little bit too late for that. 
Ile says, “ Well, there it is. | kuow what you are after. Come on.” 

(). Where did you go? 

A. ‘To the postmaster’s room. 

Q. Did you have any talk with him there? 

A. Yes. 

(. Did you make any promises to him to induce him to talk? 

A. No, sir. 

Q. What took place in the postmaster’s room ? 

A. I believe the first remark Mr. Wight made 

Q. (Interrupting.) Was there anybody there besides you ” 

A. Yes. 

Q. Who? 

A. Mr. Swan and Mr. Burt. 

Q. What took place? 

A. The first remark that Mr. Wight made was that that was the 
only letter that he bad ever taken. 

. (). Was that in answer to a question or did be make that him- 
self ’ 

A. I don't know whether it was in answer to a question or not. 

Q. He said it, anyway ? 

A. Yes. 

Q. What took place next? 

A. lL told him I had lost three before that, and after awhile he 

owned to taking one other 
45 Q. Did you speak of the address of that one to him? 
Was anything said as to the address of that letter ? 


\. I think I did. 
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(. Tell everything as far as it occurred. 

A. After a Short time I told him I had three others, and he 
finally said that he took one other besides the one I found on his 
person, and after awhile he said he had taken four altogether. 

Q. Did you say anything to him or was there anything said to 
him at the time as to where the letters were to go? 

A. Yes: but he said he didn’t remember the addresses. He said 
he remembered taking one that contained six dollars. 

Q. What next? 

A. And he did not know exactly how much he got out of all of 
them. 

Q. What took place next after you had this talk with him? 

A. He said he would like to make a statement in regard to the 
matter. 

@. Well, go ahead. 

A. And I believe in the meantime you had arrived there. I 
have forgotten wio it was asked him or told him any statement he 
made would be used against him. Ife said that it didn’t make any 
difference; that he would plead guilty; that he was guilty, and 
would so plead, and I think you asked him if he wanted to make 
any statement and he said yes. 

Q. Do you remember whether it was taken down at his request 

or not? 
44 A. Yes, sir. 
Q. By whom ? 

A. By yourself, I think. 

Q. Is that the paper (handing paper to witness)? Just look at 
the end of it. I suppose you can tell? 

A. Yes, sir. 

Q. After his statement was taken down, do you remember whether 
or not it was read to him ? 

A. Yes, sir; it was read to him. 

Q. Just look at that statement and see whether it is signed or 
not’ 

A. Yes, sir. 

Q. By whom ? 

A. Charles Wight, and witnessed by myself and Charles Swan, 
assistant superintendent of carriers. 

Q. Did you see it signed ? 

A. Yes. 

Q. Who signed it? 

A. Mr. W ict. 


Mr. Wirkins: I offer this statement in evidence, your honor. 
Statement admitted. 


Q. What else took place thereafter the making of the statement ? 

A. Mr. Wight gave me the $16 that were taken out of the other 
three letters. 

Q. He paid that back at the time, did he? 

A. Yes. 

Q. Did he say why he paid it back ? 


" 
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45 A. He said he paid it back because he knew that he took 
the money, and it was money that didn’t belong to him. 

Mr. Durriecp: I would like to ask a question with regard to this 
paper. 

Court: Very well. 

Q. Is this the statement that you say was written by Mr. Wilkins? 

A. Yes. 

(). And there was no statement written out before Mr. Wilkins 
came ? 

A. No, Sir. 

Q. Was Mr. Wilkins there when the statement was signed ? 

A. Yes, sir. 

Q. Do you know in whose handwriting the siatement Is ? 

A. Yes, sir. 


A. Mr. Wilkins’. 
(). You saw him write it? 
A. Yes, sir. 
Mr. Durrietp: There is no objection. 
The statement is admitted in evidenee and marked Exhibit “A.” 
Mr. WILkKINs: I also ofier in evidence the letter found on defend- 
ant’s person, which had not yet been opened. 
Mr. Durrieip: There is no objection. 
The letter is marked Exhibit “ Bb” and admitted in evidence. 
Mr. WILKINS:, 


Q. Then, as I understand, there were four letters in all 
46 mailed by you, the taking of which was admitted by the de- 
fendant ? 

A. Yes, sir. 

(). Putting aside the letter addressed to Ilastings, Farwell & Co., 
were those mailed regularly the same as any other letter? 

A. Yes, sir. 

Q. What was your plan and intention as to all of them? For 
What purpose were they matled ? 

A. They were mailed for the purpose of testing —— 

Mr. Durrieip: I object. He has stated all the facts. 

Question withdrawn. 

(. The general plan was that if they passed through in safety, 
through everybody’s hands, and if they passed through the defend- 
ant’s hands in safety, they were to be delivered to your? 

A. Yes, sir. 

Q. The contents of all those letters, you say, belonged to you ? 

A. Yes. 


Cross-examination by Mr. Durrre.p: 


Q. In the absence of any arrangement made between vou and 
the post-office officials here in Detroit what would lave been done 
RS yy] . 
ov Va 


34 CHARLES H. WIGHT YS. JOSEPH H. NICHOLSON, SUPT., &C. 


with the Oscar Singleton letter, according to the usual course of 
mailing? Suppose you had had no arrangement, what would 
have been done with that letter in case it had passed on Mr. Swan’s 
desk ? 
A. It would not go any further than Mr. Swan’s desk. 
47 ©. What would he do with it? 
A. It would be separated and put in a pigeon-hole there 

and, I think, advertised. 

-Q. Montevideo, Cook county, Michigan, was that? " 

A. Yes, sir. 

@. That would be advertised ? 

A. Yes, sir. 

(. After it was advertised what would be done with it? 

A. If no one called for it, it would be sent to the dead-letter 
office. 

Q. Do they in Detroit advertise letters addressed to places outside 
of Detroit? 

A. I think they would advertise a letter of that kind. Iam not 
positive about that. 

Q. It would ultimately, however, go to the dead-letter oflice ? 

A. Yes, sir. 

Q. And at the dead-letter office it would be returned to the 
writer ? 


A. Yes, sir. ‘ 
4 Did you sign your name to it? : 
No, sir. 
"5 Did you write any letter at all? 
A. 308. 
Q. What name did you sign ? 
A. 1 don’t know; I have not got that down. 
Q. Do you remember what was put into the letter? 
A. Yes. 
(). State what you wrote. 
48 A. ! don’t know what I wrote. I know what amount of 
money was in the letter. 
Q. Did you write anything or put in a blank piece of paper’ 
A. No, sir; I wrote a letter. 
Q. You don’t know what name you did sign? 
A. No, sir. 
(). Then, in case that letter went to the dead-letter office you l 


could never have got it, except by virtue of being some post-office 
employe ? 

A. No, sir. 

Q. At the dead-letter office it would be returned to the writer if 
possible ? 

A. | may have remembered at that time what I signed, but I 
didn’t put it down, because it wouldn't be necessary in case the letter 
was found, for [ had a description of the bills that were in there, 
and that was all that was necessary. 

Q. You did not put down the name you signed because you knew 
the letter would be returned to you by Mr. Swan or by the post 


- 
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office here and you would not have to send to the dead-letter 
oftice? 

A. I knew it would be if it was not taken by some one. 

Q. It would not go through the regular course ? 

A. Not if it went to Mr. Swan it wouldn't. 

Q. The next letter is the Phabe Haven letter, 306 South Moul- 
ton St. 

A. Hastings, Farwell & Co. is the next letter. 
49 Q. The next letter in the indictment is the Philip Haven 
letter. You had the same arrangement with reference to 


A. Yes. 

Q. How did you sign that letier? 

A. I have not the signature down. I don’t know what I signed. 

Q. What did you say in it? 

A. I don’t remember. 

Q. Was there any letter at all, other than a piece of paper? 

A. Yes. 

Q. You are unable to tell how you did sign it? 

A. Yes. 

Q. And so if that had gone through the regular course you never 
could have gotten it again ? 

A. I don’t know. Fm: iv have remembered at the time what I 
signed, but I knew it would not get to the dead-letter office. 

Q. Then, you knew by vour previous arrangement that this 
letter would not be carried in the regular way through the mail? 

A. It would be carried in the regular way until it reached Mr. 
Swan. 

(). And after that it would not? 

A. No, sir. 

(Q). The next letter in the indictment is the Jones letter, and that 
we have here, as I understand you? 

A. Yes. 

(. As to the Hastings, Farwel! & Co. letter there was the same 

arrangement ? 
50 A. Yes. 
(). low did you sign that letter? 

A. I have not the signature to it down. I have got the signature 
to just two letters. 

(). You have not the signature to this letter? 


A. No, sir. 
(). Do you remember what you ~“ in it? 
A. No, sir. 


(). And I suppose the same arrangement was had with reference 
to that, and you relicd on the same arrangement with reference to 
others ? 

A. Yes, sir; and that letter would be advertised. 

(). These letters aidressed to Detroit would be advertised ? 

A. Would be advertised. 

Q. And this, you think, might or might not? 

A. lam not sure. 
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Q. And after they were advertised they would be returned to the 
dead-letter office? 


A. Yes. 
Q. And from there returned to the writer ? 
A. Yes. 


Q. And afterwards the valuable things taken out and registered, 
to be claimed by the writer? 
A. Yes. 
Q. How long were vou here on this business ? 
A. About two months. 
Q. Did you immediately begin a system of decoy letters or 
test letters ? 
A. Yes. 
Q. And do you remember when you sent your first one? 
A. No,sir; I don’t remember the date. 
2. About when? 
A. I could not tell you just when I commenced working on the 
office. 
Q. Well, if that isabout the time, I suppose you very soon began 
by sending decoy letters? 


or 
— 


Witness refers to memorandum. 


A. I suppose about the 1st of May. 

Q. Have you any idea how many of those letters you sent in all? 
A. No, sir; I bave not. 

Q. About how many? 

A. I suppose at least one a day. 

Q. One a day from the Ist of May to the 10th of July ? 

A. Some days I would send three or four and other days not any. 
Q. Would it average one a day? 
A. Yes, sir. 

Q. It would be about 70 letters in all ? 


A. Yes. 
Q. Did thev all have money in them ? 
A. Yes. 


(Q). And was this arrangement made with reference to the whole 


A. Yes. 
Q. How did you put the money in the letters? 
o2 A. I used to roll it up and place it in the letters. 


Q. Taking some pains, [ suppose, that it should give notice 
to the employe that the money was in it? | 

A. Yes, sir. 

Q. Not mailing it precisely as you would if you were bona fide 
sending some letters through the mails ? | 

A. I think I should take more pains. 

Q. The idea being to tempt the post office employé by the way 
the money was put in? ome 
_ A. T wanted the people who handled it to know there was money 
in it. 

Q. And all these 70 were so done? 


a | 


ee 
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A. Yes. 

Q. Did you have just the same amount generally in each of the 
letters ? 

A. No, sir. 

(. Were all of these letters addressed to fictitious persons ? 

A. No, sir. 

@. Were the most of them ? 

A. I think not. 

. Were they all addressed to incorrect addresses or impossible 
addresses ” 

A. No, sir. 

Q. Were the most of them ? 

A. I don’t know about that. 

Q. I suppose these in the indictment were not the only fictitious 
letters ? 

A. No, sir. 
a) Q. You had some arrangement you said with Mr. Swan 
concerning these test letters ? 

A. I had some arrangement, but with different persons, different 
employes. 

(). Then, if they were addressed to regular persons, did you have 
an arrangement that a letter addressed to a person In existence or 
to a proper address could be taken out of the mail before it was de- 
livered to them ? 

A. No, sir. In some eases I made an arrangement with the par- 
ties to whom they were addressed. 

Q. Those were few, I suppose, as compared with the others? 

A. Well, no, sir. 

Q. Was it the majority of them ? 

A. I don’t know. I think so, though. 

Q. You signed the name of a person who had no existence ? 

A. Yes, sir. 

Q. You addressed it to a person whom you knew had no exist- 
ence? 

A. That is so of some of the letters. 

Q. And purposely addressed it to places that did not exist and 
purposely addressed to places where they could not be delivered ? 

A. Yes. 

Q. What were those letters—what are called “ nixes? ” 

A. Yes. 

Q. Did Mr. Wight have charge of the “ nixes” table? 

A. [ think he would, in the absence of Mr. Swan. 
o4 Q. You say these letters in the regular course would be 
taken up by the carriers? 

A. Yes, sir. 

(). Are you not mistaken ? 

A. They would be taken up by the collectors, which are earriers. 
The carriers in some cases do the collecting. 

Q. In the Bulh block they would be taken up by the collector, 
and not by the carrier? 

A. I don’t know who dees the collecting in that building. 


38 CHARLES H. WIGHT VS. JOSEPH H. NICHOLSON, SUPT., &¢. 


Q. Is there any letter that you spoke of or that you have testified 
to that would be taken up except by a collector? 

A. I don’t know now; I did know who did the collecting at this 
time—who the carriers were. 

(). You don’t know now ? 

A. No, sir; I don’t. 

Q. Of course, under your arrangement, after the letters came to 
Mr. Swan’s desk, they would not get into the hands of a carrier? 


A. No, sir. 


Redirect : 


Q. You said “this arrangement,” meaning the arrangement 
which you made with reference to these letters, was made with ref- 
erence to the whole 70 letters; is that true? 

A. No,sir. 

Q. Then what do you mean ? 
5d A. With a great many of the letters they were to be deliv- 
ered to the parties to whom they were addressed. 

Q. These letters in these particular cases—it was so arranged that 
they should go into Mr. Wight’s hands? 

A. Yes. 

(). And when you say the arrangement with reference to all the 
letters was like this, was that true? 

A. No. 


Mr. Durrietp: That was not my understanding. 


Q. You did not mean they were all to go into Mr. Wight’s 
hands? 

A. No, sir. 

Q. Would any of those previous to July 28th? 

A. Some of them went into Mr. Wight’s hands through men who 
assisted me in throwing those letters. 

(). Those letters were test letters? 

A. Yes, sir; in fact, he knew all of them were test letters except 
the last three or four. 

Q. Excepting those you speak of here? You said, in answer 
to Mr. Duffield, that these letters were purposely addressed to places 
where they could not be delivered. These letters addressed in De- 
troit could be delivered ? 

A. Yes. 

(Q. You said the Detroit letters would be advertised, and if they 
were not called for in a certain length of time would be sent to the 
dead-letter office ? 

A. Sent to the dead-letter office. 
56 Q. Did you know at the time you mailed the letter what 
name vou had signed to it? 

A. I did at the time. I don’t remember now. 

Q. If that letter had gone to the dead-letter office would you have 
known it? 

A. I think I would have known what name I signed to it. 

Q. You knew the addresses, anyway, did you not? 
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A. Yes. 

(). If vou had not had an arrangement with Mr. Swan could you 
have gotten it back from the dead-letter office” 

A. I think I could. 

(). Don’t you know whether you could or not? 

A. Yes; I know that I could. 

Q. Then, as I understand it, all the letters you told the Col. about 
were not put in to test Mr. Wight? 

A. No, sir; with the exception of one or two, I tested all the 
employés in the office. 

Recross : 

Q. This letter addressed to Detroit could not be delivered to the 
person to whom you addressed it, because you say that person had 
no existence ? 

A. Not unless some one came and gave that name and got that 
letter. That is the only way it could be delivered. 

Q. How could you get any letter containing money out of the 
dead-letter office ? 

A. By sending a description of the letter. 
o7 Q. Which appeared to be sent by a person whose name 
Was not yours? 

A. If there was no such name and I sent a description of the 
letter that is nearly a correct description I could get the money. 

Q. By reason of your official position ” 

A. I don’t know. I think I could, anyway. 

(. The statute requires that articles of value in these letters 
should be registered and an account kept of them, and they 
should be turned over to the owner or writer? 

A. Yes. 

Q. Do you mean to say that the Government would deliver to 
you money seni in any other name than your own ? 

A. They would not do it unless they were satisfied that the money 
belenged tome. If I could give sufficient reasons for not knowing 
they would deliver it to me. 

(). You think the Government would take the risk of turning it 
over? 

A. I think so, if I could. give proper reasons for not knowing 
what name was signed to it. 

cedirect : 

(). State whether or not when you assumed those names they 
were intended to be delivered to you. 

A. Yes, sir. | 

Q. Then they could be Jelivered to the person whose name was 
there? 

A. Yes, sir 
08 Juror Hickey: When you asked the defendant to go with 
you into the postmaster’s office and he would not be per- 
suaded, did I understand you to say that finally he said he would 
not go? 
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A. He finally said that he would not go; yes, sir. 

Q. When you had hold of his hand I ‘understand the letter 
dropped ? 

A. Yes. 

Q. Where did he drop it down? 

A. There is a window that is partially underground in this 
building across the road, and he dropped it down in there, and a 
young man standing by said,“ Mister, you dropped one of your 
letters,” and as he drop yped it said, ‘ ‘Charlie, it is a little too late 
for that.” The young fellow jumped down where the window is 
and picked up the letter and handed it to me. 

Q. That is the same letter that is here ? 

A. Yes, si 


59 Cuarues F. Swan, sworn on behalf of the Government. 
Examined by Mr. WILKINs: 


Q. What is your business ? 
A. I am superintendent of the city division of the post office 


Q. How long have you been in that position ? 

A. In the service or in that position ? 

Q. In that position ? 

A. Six years. 

Q. How long have you Leen in the service ? 

A. 20 years. 

Q. Do you know the defendant ? 

A. Yes, sir. 

Q. How long has he been in. the service ? 

A. I should judge, for 12 or 13 years. I have no positive knowl- 


(). What was his position just previous to his arrest ? 

A. He was my assistant. 

©. How long was that? 

A. What, after my taking hold of that position in Detroit? 

(). Yes. 

A. That would be not quite six years. 

Q. Do you recollect a letter addressed to Montevideo, Cook county, 
Michigan, to Oscar Singleton ? 

A. I do, sir. 

Q. When did you first know anything coneerning that letter? 

A. That was one of several given me by the inspector in the 
course of his investigation of this office, to be used as a decoy let- 

ter. 
60 Q. That letter, lunderstand, was mailed near Hull Bros’— 
in the box at Hull Bros.” Who would that be collected by— 

by what carrier? : 

A. In answering that question I will have to explain that the in- 
spector, in the course of his investigation here, had mailed two let- 
ters—the address of the other one I have for eotten—which was sub- 
sequently recovered along with this. It was intended to have been 
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taken by the regular carrier, who also has a key to that box. The 
boxes in the business district are collected by carriers and also by 
collectors, who are regular letter-carriers, who are required to per- 
form that duty as well as the making of deliveries at the hotels in 
the morning and evening. 

Q. You say that letter was intended to be collected by the regular 
carrier? 

A. It was. 

Q. Do you remember whether it was collected by the regular car- 
rier or not? 

A. I don’t know positively. I assume it was not. 

Q. If not collected by the regular carrier you say it would be col- 
lected by another man, who was a letter-carrier ? 

A. Yes, sir. 

(). Who also delivered letters at the hotels? 

A. Yes, sir. 

(). So it was collected by a letter-carrier ? 

A. It was. 

(. What would have been done with that letter after it got into 

the letter-carrier’s hands at that box ? 
61 A. It should have been broughtin by the carrier and placed 
on the receiving table. It should have been first stamped by 
one of the cancelling clerks, then assorted in the regular way in 
which separations are made—east and west, north and south. 

Q. This being a letter addressed to Cook county, Montevideo, 
Michigan, What would be the course ? 

A. Placed in the Michigan mail, and afterwards laid aside by the 
distributors. Any letters of any such kind go to Mr. Fuller, the 
superintendent of mail, and such letters that we get are held for my 
approval, addressed to any such post office in the State, and they 
are laid in a bundle on my table, to be treated as matters to be sent 
to the dead-letter office. 

(). Llow would such a letter be marked ? 

A. “ No such office in State named.” 

(). After being put on your table, then what would be done with 
it? Would any further search: be made for it? 

A. No, sir; it would be put in the nixes box and treated as un- 
mailable matter—placed in the nixes box assigned for that purpose, 
if it is misdirected and domestic matter. 

Q. That is, sent to the dead-letter office? . 

A. Yes, sir. 

(. What would be done with it ? 

A. It would be opened to aseertain the writer’s name, and if it 
could be ascertained it would be returned to the writer, at the office 

from which it originated. 
62 Q. What become of this letter? 

A. Not to answer the question directly, I was informed the 
letter was mailed. I would not know it of my own knowledge, 
except as the inspector told me. Mr. Burt was then in charge when 
I was away, and on my return I was informed that these letters had 
been put in. 
6—1521 
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Mr. DUFFIELD: Had you any arrangement as to this letter with 
the inspector ? 

A. As I said, with all letters they were to be returned to me. 

(). For what? 

A. If it subsequently turned up. 

Q. Turned up where? This letter was put in for what purpose? 

A. For the purpose of testing the carrier in this case. 

Q. That came through the hands of the carrier in safety, and 
Mr. Fuller had placed it on your desk and you had seen it there ; 
suppose that had occurred ? 

A. IT should have taken it out and retmmnet it to the inspector. 

(. Did you ever see that letter? 

A. Not after it was returned; I did before. 

(. In whose hands did you see it then? 

A. In the inspector’s. 

(. Never saw it after? 

A. No, sir. 

Q. Do you know of your own knowledge or from what Mr. Wight 
has said what became of that letter‘ 


Mr. Durrietp: Let him state what Wight said. 


> 


A. At that time no inquiry was made regarding it—at 
63 that particular time. 

Q. Do you know anything concerning a letter addressed to 
Hastings, Farwell & Co., No. 60 Lake View building, Detroit ? 

A. | do, sir. 

Q. What do you know concerning that letter? 

It was given ine by Inspector Smith, with instructions that 1 
place it on the case of what is called mixed matter, not known to 
the other distributors. It would be placed so Wight would work it 
in the absence of Phelps. 

Q. What do you mean by that? 

A. Distribute it into the general delivery. 

Q. What would be their regular course of business in the office 
with reference to that? 

A. Such a letter would be put in the nixes. 

Q. Suppose a letter came addressed to Henry M. Duffield, Moul- 
ton St., Detroit? 

A. Drop Mr. Duffield’s name; he is too well known. 

@. No; Iam asking you about as to Col. Duffield. 

A. Assuming that the distributor did not know Col. Duffield, it 
would be placed i in the matter to be searched by the searcher in the 
box marked nixes. 

Q. Then nixes don’t mean ettene that any body ean deliver ? 

A. No, sir. 

(Q. What would then be done with it? 

They would be taken out by the searcher and put in alphabet- 
ical order. : 
(). Suppose it was addressed to Col. Duffield ? 
64 A. Do you mean after the ordinary distributors would 
handle it? 
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Q. Yes. 

A. It would be placed in the matter to be distributed by Mr. 
Wight at that time. 

Q. What should he do with it? 

A. Put it in the proper hands or mark it. 

Q. What should have been done with this letter of Hastings, bar- 
well & Co., Lake View building? I mean before you saw it, what 
would be the proper course ? 

A. It should be placed in that matter handled by Mr. Wight 
after it had passed through Mr. Fuller's hands and been put into 
the nixes. It would then be taken out by the searchers and as- 
sorted in alphabetical order, and the searcher would take that letter, 
and failing to find it he would put here a check mark, indicating 
that it had gone through his hands, and the matter would be again 
placed in another set of pigeon-holes, to be subsequently reviewed 
by me, and finally placed in the general delivery, to be returned to 
the writer. 

Q. How long would it be kept there? 

A. It would be advertised and kept there three weeks. 

(). That would have been the course of this letter? 

A. Yes. 

Q. If any person came and gave that name he could get it? 

A. On proper identification. 

Q. On showing he was the person for whom it was intended ? 

A. Yes. 
65 @. What did become of that letter? 

A. It was merely placed among the mail. I don’t know 
what became of it afterwards, to my own knowledge. 

Q. Did you ever see it again ? 

A. No, sir. 

Q. Did it come among the nixes? 

A. No, sir. 

Q. Did you search for it? 

A. Yes, sir. 

@. And never saw it afterwards? 

A, No, sir. 

(). There was a letter addressed to Phabe Havens, 506 South 
Moulton St., Detroit, mailed at the corner of the Griswold House ; 
do you remember about that letter ? 

A. Something faintly. 

@. What would have been the course of that? 

A. It would have taken the same course as the Hastings, Far- 
well & Co. letter; been brought in by the regular carrier or col- 
lector ? 7 

(). Is the collector a carrier in that case, too? 

A. He is. 

Q. Suppose it had been mailed at five minutes past seven in the 
morning, at the Griswold-House box and the regular carrier got It 
and brought it in ? 

A. I think at that time it would have been brought in by the 
collector. 
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Q. He is also, you say, a letter-carrier? 

A. He is, sir. 

Q. Do you know anything about what became of that letter? 
A. I don’t know. 


66 Q. A letter addressed to 306 South Moulton St., Detroit, 
would go through an examination? 
A. Yes. 
(). It would go into Mr. Wight’s hands? 
A. Yes. 


Q. You say if it had come through his hands in safety you would 
then have delivered it to Smith ? 

A. Yes. I had not the handling of the letter during that time. 

Q. That is, you didn’t have anything to do with the letter? 

A. No, sir. 

(). Did you ever see that letter at all? After it came to the office, 
I mean. 

A. No, sir. 

Q. That letter would have been advertised, and if any person had. 
ealled for it and given the right name or shown that he was the 
person for whom it was intended it might have been delivered at 
the office ? 

A. It might. 

Q. It would have been ? 

A. Yes. 

(). There was a letter mailed and addressed to Asa P. Jones— 
mailed in the Bahl Block abeut three o’cloek in the afternoon—who 
was that taken up by? 

A. By the regular carrier for that building. 

(). A regular letter-carrier? 

A. Yes. 
67 Q. Crescent, York county, Mich., Maple Leaf township. 
Would that have gone through the same course as the Osear 
Singleton letter ? 

A. Yes 

Q. What were the arrangements with Smith with reference to 
that letter’ 

A. I was requested to mail that letter, which I did in the pres- 
ence of the inspector, and when the carrier came in I took his 
collection myself and picked up the letters and found that the 
letter was there. If my recollection is right, I think it was imme- 
diately turned over to Mr. Fuller. 

Q. With all the rest of the mail ? 

A. No, sir; that single letter was picked out of the mail. 

(). Are you certain of that ? 

A. I am almost sure. 

(. Were you so instructed ? 

A. That was the understanding with the inspector—that is, I was 
to see that the letter was there. Now, I won’t be positive whether I 
gave it to Mr. Fuller or not. 

Q. Would you adopt that course with any other letters than de- 
coy letters if you should happen to see them ? 
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A. I might or I might not. 
Q. Mr. Fuller was the regular man to whom such letter should 


A. Yes, sir. 
68 Q. He was the superintendent of mails? 
A. Yes, sir. 

Q. He was the regular person to have such letters ? 

A. Yes, sir. 

Q. Did you see that letter afterwards? 

A. I never saw it again until long afterwards. 

Q. When did you see it? 

A. After it was picked up over here by the young man, in the 
basement of the Campau building, and handed to the inspector. 

(. Was that the same day it was mailed? 

A. The same day. 

Q. Were you down at the time of Mr. Wight’s arrest ? 

A. I was. 

Q. Do you remember what time he left the office? 

A. I was in the postmaster’s room at the request of the inspector. 
The door was closed and I heard Mr. Wight order the man to close 
the windows. That is all I know of it. 

Q. Did you make any search for this letter? 

A. I did not. 

Q. You say you were in the street when Mr. Wight was arrested ? 

A. Yes, sir. 

Q. Did you go with him into the postmaster’s room ? 

A. I did. 

Q. Were you present at the conversation ? 

A. I was. 

Q. Did you hear Mr. Smith’s testimony on the stand? 

A. Only partly. 
69 Q. Do you remember what the conversaation was—sub- 
stantially, I mean ? 

A. It was merely to this effect, that Mr. Wight acknowledged hav- 
ing taken that letter. 

(). That is which letter ? 

A. That letter that was dropped in the basement of the Camau 
building. Mr. Wight said, “ That is my first offence.” The inspector 
spoke to him and said, Your first offence? Well, no, he said, my 
second. He asked what was to be done with hira, and whether or 
not the affair could not be settled. The inspector told him there 
was no means of settling it, and began then to question him and 
also to search him. | 

Q. Do you remember what Wight said? In the first place, were 
there any promises or inducements held out to him to speak ? 

A. Not positively. Nothing, with the exception, perhaps, that I 
made the remark myself. He spoke voluntarily of wanting to own 
up. 

Q. He spoke of that ? 

A. Yes. I question him and I says, Charlie, what became of one 
of those letters that I referred to here in my testimony, and I asked 
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him if he remembered it. He said he didn’t know. He said he 
thought probably he took that. He said he didn’t know the address, 
did not notice the address, and could not tell meas tothe address of 
any of them, but it was about that time; and he also further 

owned or further spoke of another letter, to which, I 
70 think, the inspector or myself, I won’t be positive which, 

made an allusion—one of the letters in testimony here now— 
and he said it was also possible that he took that; tbat he had no 
recollection as to the letter or the amount in the letter. 

Q. How many letters in all did he say he had taken? 

A. He said he had taken four. 

Q. Do you remember of his making a written statement? 

A. I think I remember his saying that he was perfectly willing 
to make a written statement and of his signing it an: wanting to 
know where to sign it. 

Q. Was that made at his request ? 

A. I think he made a statement that he wanted to make a state- 
ment. Iam not positive as to that. 

Q. You don’t know whether anything was said to him about it 
first or not? 

A. No; I don't. 

QM. Will you look at that paper? Is it the same paper? 

A. I recognize my signature there. 

Q. There is another statement? 

A. That is al! I know of, sir. 


Cross-examination by Col. DurFIELD: 


Q. With reference to each one of these letters there wasa previous 
express arrangement by which the regular course of mail should 
not be carried out? 

A. How? 
71 Q. By which they should not take the regular course of 
mail. 

A. No—that is, as to their final disposition ; yes, sir. 

Q. And that arrangement was made before they were mailed ? 

A. Yes, sir; that was understood. 

Q. And the employés of the post office or those of them who were 
in the secret were instructed to watch for these particular letters and 
carry out that part of the arrangement? 

A. Yes, sir. 

Q. About how many of these decoy or test letters had been put 
through vour office by Mr. Smith from May until July ? 

A. I heard Mr. Smith’s testimony and I think he rather exag- 
gerates the number. I should think half that number would be 
fully the number that was sent through, so far as I am aware. 

Q. He may have been testing you? 

A. Possibly so. 

Q. Was Wight much agitated at the time of the interview in the 
post office ? 

A. Not inthe street. He seemed rather self-pussessed and de- 
termined to take the matter coolly. 
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Q. But before the matter closed ? 

A. He became very much agitated. I don’t think I ever saw a 
man suffer so mentally as he did. 

Q. And before he made and signed this statement was he in that 
condition ? 

A. He was, sir. 
72 (). And really didn’t know what he was about? 

A. I-would not say that, because in the interview he talked 
calmly. 

(. Did he read over the statement at all? 

A. It was read to him, I believe. 

(. And he was willing to sign anything ? 

A. He said he was perfectly willing to sign such a statement, and 
he wanted to make restitution at once. 

(. Was there anything said to him that that statement would not 
be used against him ? 

A. I don’t think so, sir; I don’t think so; not a word. It came 
voluntarily from him. I waz in and out of the room; I was not 
there all of the time. 

Q. Did the inspector request a written statement ? 

A. He requested him to sign it—asked him if would sign such a 
statement. He said that he would, cheerfully. 

©. How long did you say Wight had been with you as your 
assistant? 

A. About five years and a half, as near as I can recollect. 

(). And befure that how long had you been there? 

A. I was not in tliat department at that time; I was in the mail. 
ing department. Ue was in the service, however, prior to that. 

Q. What had been his reputation in the office for integrity and 
honesty ? 

A. As far as I knew, perfect/y, because I should not have retained 
him if it had not been. It was on my recommendation he was 

made my assistant. 
73 Q. Subsequently to that, while he was working under you, 
what had been his reputation for honesty and integrity ? 

A. So far as I knew, very good. I would have trusted him to the 
utmost. 


Redirect : 


(). You say that statement was signed at the request of Post-Oflice 
Inspector Smith ? 

A. I think that is correct. I think Mr. Wight asked him, Where 
shall i sign ? 

Q. Do you know whether he was requested by anybody to sign” 
Now, I ask you whether that statement was not drawn out at his 
oWh request. 

Objected to as leading. Objection sustained. 


Q. Are you certain about that statement, as to whose request it 
was drawn up or written out? You stated you were in and out of 
the room at different times. 


4S CHARLES H. WIGHT VS. JOSEPH H, NICHOLSON, SUPT., &C. 


A. I could not positively say. My recollection, as I said before, 
is that he desired to make restitution and did make restitution— 
handed back the inspector’s money to him at the time—and stated 
that he would cheerfully sign any paper that he wished him to and 
bear the consequences of it, or something to that effect. I cannot 
recollect the conversation that occurred prior to that. 

Q. Then, you don’t know whether this statement was drawn out 
at lis request or at the inspector’s request? Who drew out this 
statement ? 

A. That I can’t recollect. I know it was signed and | was 
74 requested to witness it, and I remember it was read to him. 
I didn’t draw the statement, I think. 

Q. You know it was read to him and you signed as a witness? 

A. I know that. 

Q. The Col. asked you if he was not perfectly willing to sign any- 
thing. I ask whether or not he was in such a condition as to know 
what he was doing—to know what he was signing. 

A. Oh, 1 could not say that. As I say, he was greatly agitated 
during the time I was there. We were there several hours. At 
first he was not so, apparently, quite at at ease, or at least he didn’t 
seem to feel the terrible charge against him. 

Q. Did he fully understand this statement ? 

A. I remember his nodding his head and saying that was quite 
correct, or words to that effect. 

Q. Col. Duffield asked you if the employes in the secret were 
instructed to carry this course out. How many knew about these 
test letters? 

A. Burt, Fuller, and myself. 

(. As to all of them? 

A. Not as to all, only as to some. 

Q. State whether under the previous arrangement they were to 
take the regular course and as to whether this arrangement was 
made before they were put out. 

A. In the event of their coming safely to my hands, the under- 
standing with the inspector was that they should be returned 

to me. 
75 Q. Were they or were they not to take the regular course 
of mail until they reached the defendant’s hands ? 


Court: The evidence already shows that. 
Plaintiff rests. 


Mr. Durrie.p: I object to this letter that was introduced, as it is 
not such a letter as is contemplated by the statute. 


Mr. Wilkins reads the defendant’s statement to the jury. 


Mr. Durriev_p: I ask your honor to direct the jury to find a ver- 
dict of acquittal in this case. My only testimony will consist of 
witnesses as to character. If your honor will overrule the motion 
cme oaped I will put in the evidence and argue the matter after- 
wards. 
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Court: I will do so. 


153 And petitioner’s counsel, further to maintain the issue on 
his part, introduced in evidence the record of the cireuit 
court of the United States for the eastern district of Michigan in 
the said cause of The United States vs. Charles Wight, as remitted 
from the district court of the United States, which was as follows: 


(Printing of transcript of record from district court, Including 
indictment, omitted by stipulation. See side page 7.) 


145 (Printing of motion to quash indictment omitted by stipu- 
lation of counsel. See side p. 15, ante.) 
141 (Printing of plea omitted by stipulation.) 
\ o ‘ i 
145 (Printing of entries of trial and verdict omitted by stipula- 
tion.) 
146 (Printing of motion for a new trial omitted by stipulation. 


See side page 20, ante.) 


147 (Printing of request to charge omitted by stipulation. See 
side page 22, ante.) 


145 (Printing of motion in arrest of judgement omitted by stip- 
ulation. See side page 25, ante.) 


150 (Printing of order of dist. court certifying cause to circuit 
court omitted by stipulation. See side page 25, ante.) 


(Printing of certificates of clerks of district and circuit courts 


omitted by stipulation.) 


152 (Printing of entries of argument and denial of motions for 
new trial and in arrest of judgment omitted by stipulation. 
See side pp. 27 & 235.) 
* f 
155 The United States, to maintain the issue on its part, offered 
In evidence, against the objection and under exception by the 
petitioner, the further record in the cause of The United States vs. 
Charles Wight,in the circuit court of the United States for the sixth 
circuit and eastern district of Michigan, as follows : 


154 At a session of the circuit court of the United States for the 
sixth circuit and eastern district of Michigan, continued and 
held, pursuant to adjournment, at the district court room, in the 
city of Detroit, in said district, on the thirtieth day of September, 
in the year of our Lord one thousand eight hundred and eighty- 
nine. 
Present: The Ilon. Howell E. Jackson, circuit judge; the Ion. 
Henry LB. Brown, district judge. 


oo 
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Unirep Srates or AMERICA 
V8. 
CHARLES WIGHT. 


The defendant being personally present in court, as W ell as by his 
counsel, Henry M. Duitield, Esq., and the court having its attention 
called to its records, nade and entered in the above-entitled cause 
on the twelfth day of March, A. D. 1889, by the return of Joseph H. 
Nicholson, superintendent of the Detroit House of Correction, to the 
writ of habeas corpus heretofore allowed by this court on the peti- 
tion of the above-named Charles Wight, and upon inspection of 
said records, so made and entered as aforesaid, it satisfactorily ap- 
pears to the court that the same is not a full and correct record of 
the order which was in fact made by this court on the twelfth day 
of March aforesaid, in this, that it fails to show the order of this 
court which was duly made on the said twelfth day of March, re- 

mitting said cause out of this court into the district court of the 

155 United States for the eastern district of Michigan: therefore, 

| after hearing the said Charles Wight, by his counsel, in oppo- 

sition thereto, this court, upon its own motion, based upon its recol- 

lection of the facts of the making of said order remitting said cause 

as aforesaid into said district court, now orders and directs that the 

same be entered now as of the said twelfth day of March, one thou- 

sand eight hundred and eighty-nine, according to the facts thereof, 
which are as follows: 


At a session of the circuit court of the United States for the sixth 
circuit and eastern district of Michigan, continued and held, pur- 
suant to adjournment, at the district court room, in the city of De- 
troit, on the twelfth day of March, in the year of our Lord one 
thousand eight hundred and eighty-nine. 

Present: The Hon. Howell E. Jackson, circuit judge; the Hon. 
Henry b. Brown, district judge. 


Unitep STATES OF AMERICA 
| vs. : 
CHARLES WIGHT. 


The defendant being personally present in court,as well as by his 
counsel, Henry M. Dutlield, Esq., said United States being repre- 
sented by C. P. Black, U nited States attorney, and Charles aT. Wil- 
kins, assistant United States attorney, and the said United States 
attorney objecting to the consideration of said cause on the part of 
this court for the reason that there was no authority in law for the 
district court to remit said cause to this court after verdict had in 
said district court: therefore the court, upon its own motion, 
156 ~—ihereby remits said cause back into the : said district court for 
the eastern district of Michigan for such action as said dis- 

trict court shall see fit to take. 


(Printing of certificate of clerk of court omitted by stipulation.) 
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157 (Printing of order nune pro tune and certificate of clerks of 
courts omitted by stipulation. See page 154, ante.) 


161 And because the said several matters do not appear of 
record in this matter, we, the said circuit judge and district 
judge, have, at the prayer of the petitioner, on this third day of Oc- 
tober, A. D. 1889, signed this certificate. 
HOWELL E. JACKSON, 
Circuit Judge. 
HENRY Bb. BROWN, 
District Judge. 


162 (Printing of allowance of appeal omitted by stipulation.) 
163 (Printing of certificate of clerk of circuit court omitted by 


stipulation.) 
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BRIEF FOR APPELLANT. 


STATEMENT OF CASE. 


The appellant was indicted in the District Court o1 the 
United States for the Eastern District of Michigan, at the June 
term thereof, A. D. 1888, under the name of Charles Wight, and 
charged “with unlawfully secreting and embezzling certain let- 
ters’ alleged to have come into his possession in the regular 
course of his official duties as an employe in one of the depart- 
ments of the postal service, and which were intended to be car- 
ried by a letter carrier, and also for “unlawfully and wrongfully 
stealing and taking out of certain letters which had come into 
his possession in the reguiar course of his official duty, certain 
valuable things.” (Record, pp. 4 to 9.) 

He objected by his counsel to the jurisdiction of said court 
under said indictment, and moved to quash the indictment upon 
the ground that it did not charge any offense over which that 
court had jurisdiction. (Record, p. 10.) 

Afterwards on the 30th day of November, A. D. 1888, he 
was tried in said District Court, and a verdict of guilty was ren- 
dered against him. The testimony for the government, upon 
which said verdict was based, established beyond question that 
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the letters which petitioner was charged with having embezzled, 
were false and spurious, addressed to fictitious persons, and di- 
rected to non-existing places of delivery. They were written by 
the government detective, who, together with one of the employes 
of the Detroit post office, put them into letter boxes near the 
post office in the said city of Detroit, under an arrangement with 
the post office authorities, that the said letters should be taken up 
after they had passed through the defendant's hands, and should 
be by the employes in the post office returned to the detective 
who mailed them, and not go on through the mail in the ordin- 
ary course. In each of said letters said detective enclosed 
money in such a way that it was quite apparent that the envelope 
contained money, and according to the detective s own testimony 
they were purposely made up by him in this form to call the at- 
tention of the employes, through whose hands they should pass, 
to the fact, that money was enclosed inthem. The letters which 
defendant was charged with having taken, were a few of over 
seventy (70) similar letters which the same detective had put in 
the Detroit post office in the space of two montis. (Record, p. 
30.) On the Ist day of December, A. D. 1888, his attorney 
moved the court to arrest the judgment on the verdict upon the 
the same grounds alleged in his motion to quash, and also filed a 
motion for a new trial on the ground that the evidence intro- 
duced in said cause did not establish or tend to prove any offense 
over which said District Court had jurisdiction, in that it 
clearly appeared from the testimony introduced by the attorney 
for the government, that none of the letters which it showed 
the appellant to have embezzled, nor those out of which he 
took the valuable things were intended to be carried by a letter 
carrier vv conveyed by mail. (Record, pp. 10 and 12.) 


At the next term succeeding the making of said motions in 
arrest of judgment and for a new trial, and on the 29th day of 
January, A. D. 1889, the said District Court of its own motion, 
and without any application from the United States District At- 
torney, entered an order remitting said indictment into the Cir- 
cuit Court of the United States for.said District; and on the 15th 
day of February, A. D. 1589, said cause was duly certified into 
and filed in said Circuit Court. | 

Afterwards on the 11th day of March, A. D. 1889, each of 
said motions was argued in said Circuit Court of the United 
States, and on the 12th day of March, A. D. 1889, was denied, 
but no other proceedings were had, and no other order was an- 
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nounced or entered in said Circuit Court of the United States. 
(Record, p. 13.) 


On the 23rd day of July, A. D. 1889, the appellant presented 
his petition addressed to the Judges of the Supreme Court of the 
United States, to the Honorable John M. Harlan, an Associate 
Justice of this honorable Court, praying for a writ of /adbeas 
corpus. Thereupon his Honor, the Asssociate Justice, on the 
20th day of August, A. D. 1889, made an order that said petition 
be remitted to and filed in the Circuit Court of the United States 
for the Eastern District of Michigan, and that all future pro- 
ceedings therein be had in the said Circuit Court, and that a rule 
forthwith issue from said Circuit Court against the said Marshal 
of the United States for the Eastern District of Michigan, and 
said Superintendent of the Detroit House of Correction, return- 
able before said Circuit Court within three days after service 
thereof, and if said Court should not then be in session then on 
the first day after it should be in session to show cause why a 
writ of Aabeas corpus should not issue as prayed for in said pe- 
tition (Record, p. 14). On the 16th day of September, A. D. 
1889, the matter came on to be heard upon the answer to said 
Circuit Court rule, and was by the Court adjourned to the 26th 
day of September, A. D. 1889, on which day a writ of abeas corpus 
was issued returnable on the 30th day of September, A. D. 
188g, and on said last named day a hearing upon said petition 
was had before their Honors, the Circuit and District Judges for 
said District, and the said Circuit Court by its order remanded 
the petitioner and discharged said writ of habeas corpus. 


This order of said Circuit Court was not based upon the 
record of said Circuit Court, or the record of said District Court, 
in the cause in which the petitioner was sentenced, as the said 
several records remained of record at the date when he was 
sentenced, nor as the said several records remained of record at 
the date when he filed his petition for a habeas corpus, but on the 
contrary thereof, they were altered and changed. And the said 
Circuit Court at the hearing upon the return to said writ of Aadcas 
corpus against the objection and exception of petitioner, amend- 
ed and changed the record in said Circuit Court and entered 
therein against the objection and exception of petitioner, an 
order nunc pro tunc, “remitting said cause back into the District 
Court for such action as the District Court shall see fit to take.” 

The term of the said District Court at which petitioner was 
tried expired and ended on the first Monday in March, A. D. 1889, 
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and the term of said District Court at which petitioner was sen- 
tenced, expired and ended on the first Monday in June, A. D. 
1889, and the term of the Circuit Court of the United States for 
the Eastern District of Michigan, to which ggg petitioner's 
cause was certified by the District Court, expired and ended on 
the first Monday in March, A. D. 1889. The succeeding term 
thereof began on the first Tuesday in March, A. D. 1889, and ex- 
pired on the first Monday of June, A. D. 1889. And the term 
of said Circuit Court, at which said Court assumed to 
enter the wuuc pro tunc order amending its’ record, was 
not the term of the Circuit Court at which petitioner's 
case was argued. 


The said order of the Circuit Court amending the record 
and entering said order nxuuc pro tunc, was not made while 
petitioner was present in court in said cause either personally 
or by counsel, but f¥at petitioner was present in said Court 
by reason of being brought therein by the Superintendent of the 
Detroit House of Correction in response to the writ of adeas 
corpus aforesaid, and td his said counsel was present in said 
Circuit Court to represent him in that case only. 


No motion whatsoever was made by the District 
Attorney for the United States, in the case in the Circuit 
Court of the United States vs. Charles Wight to amend 
the record therein, and no notice was given to either the 
petitioner or his attorney of any motion by the United 
States District Attorney for said District to amend said record, 
and no objection was ever made by said District Attorney of the 
United States to the jurisdiction of said Circuit Court of the 
United States to hear the cause of your petitioner except an in- 
formal objection by said United . .ates District Attorney to the 
jurisdiction of the Circuit Court based upon the want of power 
in the District Court to make the order remitting said cause into 
the Circuit Court after a verdict of guilty in the District Court. 
This objection was made before the argument of the motions in 
arrest of judgment and for a new trial in the Circuit Court of the 
United States, which arguments were heard, however, without 
entering the objection of record. This order was made against 
the appellant's objection and exception and immediately and 
before the same had been engrossed and enrolled:upon the jour- 
nal of the said United States Circuit Court, and in fact before 
the terms of the same had been settled upon and reduced to 
writing was offered in evidence against the objection and excep- 
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tion of gM petitioner, in response to the case made by your 
petitioner under his aforesaid petition for a writ of /adeas corpus. 

March 12th, 1889, an order was entered in the District Court 
denying the motion for a new trial, vacating the previous order 
of the District Court certifying the case into the Circuit Court, 
as improvidently made, and sentencing the appellant to impris- 
onment at hard labor in the Detroit Ilouse of Correction for the 


term of two years. (Record, p. 3.) 


ASSIGNMENT OF ERRORS. 


The following objections are mad- to the validity of the 
order sentencing the appellant, and the decision and orders of 
the Circuit Court in entering the order vane pre tine and discharg- 
ing the writ of 4a’cas corpus and remanding the petitioner to cus- 
tody, and the decision of said Circuit Court, is alleged to be 
erroneous in these respects: 

First. That the indictment against the petitioner described 
no offense over which the Federal Court had jurisdiction, be- 
cause it did not allege that the letters which the petitioner was 
charged with embezzling had not been delivered to the parties 
to whom they were directed, and because it did not charge 
that the valuable things which the petitioner was charged with 
having stolen and taken out of the letters, were stolen and taken 
out of letters which were intended to be conveyed by mail or 
carricd and delivered by a letter carrier. 

Secondly. That irrespective of the question of the insuffi- 
ciency of the indictment, the testimony for the government did 
not tend to prove any offense against the United States. 

Thirdly. The petitioner was sentenced by the District Court 
when in law and in fact his cause was pending inthe Circuit Court, 
and the order of the District Court, denying the motion for a 
new trial, vacating the erder remitting the cause into the Circuit 
Court, and sentencing the prisoner, was without jurisdiction and 
void. 

Fourthly. The Circuit Court had no jurisdiction or authority 
to enter the nue pro tune order remitting the cause to the Dis- 
trict Court because: (a) It was not ba ed upon any entry or mem- 
orandum made at the time, but was entered upon the unaided 
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recollection of the judges; (4) It was entered at a term long sub- 
sequent to the trial and sentence of the appellant, and after the 
appellant had served a portion of such sentence; (¢) It purports 
to change the record of the appellant's trial and sentence upon 
the hearing of his case upon a writ of habeas corpus; (a) The Cir- 
cuit Court had no power at any time of its own motion to remit 


the case back to the District Court. 


BRIEF. 


The indictment against the petitioner described no offense 
over which the Federal Court had jurisdiction, because it did not 
allege that the letters which the petitioner was charged with em- 
bezzling had not been delivered to the parties to whom they 
were directed, and because it did not charge that the valuable 
things which the petitioner was charged with having stolen and 
taken out of the letters, were stolen and taken out of letters 
which were intended to be conveyed by mail or carried and deliv- 
ered by a letter carrier. 

The petitioner was proceeded against under Section 5467, U. 
S. Revised Statutes. So much of it as applies to his case is as 
follows: 

“Any person employed in any department of the postal 
service who shall secrete or embezzle * * any letter * * 
which shall come into his possession, and which was intended to 
be conveyed by mail, or carried or delivered by any * *  # 
letter carrer * * * and which shall contain any pecuniary 
obligation or security of the Government, * * * * # @ & 
any such person who shall steal or take any of the things afore- 
said out of any letter * * * which shall have come into his 
possession either in the regular course of his official duties or in 
any other manner whatever, and provided the same shall not 
have been delivered to the party to whom it is directed,” shall be 
punished by imprisonment, ce. 

I assume, that unless the letters were mail matter within the 
meaning of the statute, the Federal Court had no jurisdiction to 
try the petitioner for embezzling them or for stealing or taking 
out of them any article of value. And that if the letters were 
not so described in the indictment as to constitute them mail 
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matter, an objection to the jurisdiction of the court could be based 
on such insufficient description. 


I am aware that this court in the case of 


Ex-parte Yarbrough, 110 U.S., 651, and 
Ex-parte Parks, 93 U. S., 18, 


holds that “in general the sufficiency of an indictment will not 
be inquired into by this court upon a writ of habeas corpus.” 
But in each of these cases the decision of the court expressly re- 
serves a case where “ The inferior court had exceeded its juris- 
diction or was not competent to act.” 


Ex-parte Parks, 93 U.3S., 22, 


and declares ‘“‘that it is not only within the authority of this 
court, but it is its duty to inquire into the cause of conviction 
when the matter is properly brought to its attention, and if found 
to be as charged, a matter over which such court had no juris- 
diction, to discharge the prisoner from confinement.” 


Ex-parte Yarbrough, 110 U.S., p. 653. 


The true distinction is that although this court will not, upon 
habeas coipus, review, general questions of law or objections to 
rulings which are not aimed directly at the jurisdiction of the 
court below to try the offence charged, (and generally, the suffi- 
ciency of an indictment is one of these questions,) yet it will, 
upon habeas corpus, examine an indictment sufficiently to deter- 
mine whether, under it, the prisoner could be convicted of any 
offense against the laws of the United States. 

And if the indictment docs not describe any offense of which 
the court below could lawfully take jurisdiction, the prisoner will 
be discharged. 

To quote from “x parte Sicbold, 100 U. S., p. 37 


77, “personal 
liberty is of so great moment in the eye of the law, tl 


yp 
lat the judg- 
ment of an inferior court affecting it, is not deemed so conclusive 
but that the question of the court's authority to try and imprison 
the party, may be reviewed on /abeas corpus.” 

To illustrate, suppose the indictment against the petitioner 
had simply charged him with embezzling letters without any 
allegation connecting them with the United States mail, it would 
seem clear that the Iederal Courts could not try the cause, 
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because the jurisdiction of Congress and of the Federal 
Courts is derived solely from the constitutional authority to 
Congress to establish Post Offices and Post Roads, and to make 
all laws which shall be necessary and proper tor carrying into 
execution the foregoing powers and all other powers vested by 
this constitution in the Government of the United States or in 
any department or officer thereof.” (U. S. Constitution, <\rt. 
I., Sec. 8, Subs. 7 and 17.) 

In the case of £4 parte Siebold, 100 U.S., p. 371, the consti- 
tutionality of the statute under which the petitioner was convict- 
ed, was sustained solely upon the ground that the election at 
which his misfeasance was charged was an election at which a 
ve/resentative to the United States Congress was to be voted for. 

If the indictment in that case had not alleged that the mis- 
conduct of the defendant which it charged, occurred at an elec- 
tion for a representative to the United States Congress or other 
Federal officer, it seems to be conceded that it would not have 
given the Federal Court jurisdiction. 

So in all cases this Court will examine the indictment 
sufficiently to determine whether it contains the necessary 
jurisdictional averments. 

The indictment in question does not. 

The law is well settled that: 

|. It is not the province of Courts to extend criminal stat-° 
utes so as to embrace cases not plainly and clearly within their 
terms. 

2. That where an exception is stated in the enacting clause 
of a statute, it is necessary to negative it in order that a descrip- 
tion of the crime may in all respects correspond with the statute. 

See opinion of Severens, J., in U.S. v. Davis, 33 Fegl. Rep., 
p. 07, citing 


1. Chitty Crim. Law, 285. 

1. Bish. Crim, Pro., Sec. 636, 

U.S. v. Carll, 105 U.S. 611. 

U.S. v. Britton, 107-0. 8., 655; see p. 670. 

And see opinion of Metcalf, J., in I] Cush., p. 180; read p. 


O4, foot, et sey. 


A very clear rule as to the sufficiency of an indictment is 
thus stated in Commonwealth vs. Young, 15 Grat., 664, and cited 
with approval by Paul, J., in U.S. vs. Slenker, 32 Fed. Rep., 691. 


| 
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“Tf the indictment may be true, and still the accused may 
not be guilty of the offense described in the statute, the indict- 
ment is insufficient.” | 

In the case at bar the indictment nowhere charges in ¢fsis- 
simis verbs, that the letters “were intended to be conveyed by 
mail.” 

It charges that the respondent: 

lirst Count. “Was a person employed in one of the depart- 
ments of the postal service of the United States,” and did “ un- 
lawfully and wrongfully secrete and embezzle a certain letter 
which came into his possession in the regular course of his 
official duties, and which was intended to be carried by a letter 
carrier, which contained “certain treasury notes and certificates 
of deposit, the property of one .\ngus M. Smith, which said ‘et- 
ter and said pecuniary obligations were enclosed in an envelope 
and addressed Oscar Singleton, Montevideo, Cook Co., Mich.” 

Second Count. “Was a person cmployed in one of the de- 
partments of the postal service of the U.S. * * * unlawtully 
and wrongfully did steal and take out a certain letter which had 
come in possession of him in the regular course of his official 
duties, certain pecuniary obligations and securities of the govern 
ment of the U.S.” (same as in first count) “which pecuniary obi 
gations * * * were the property of one Angus M. Smith, 
and were enclosed with said iette: in an envelope addressed 
Oscar Singleton, Montevideo, Cook Co., Mich.” “That neither 
said letter nor said pecuniary obligations * * * had been 
delivered to the party to whom it was directed, and that said 
Charles Wight did steal and take said pecuniary obligations with 
intent to appropriate the same to his own use. 

Third Count. Was a person cmployved in one of the depart 
ments of the postal service of the U.S. * * * unlawfully and 
wrongfully did seerete and embezzle a certain letter which came 
into his possession and which was intended to be carried by a 
letter carrier * * * and “contained five pecuniary obliga 
tions and securities of the government of the U.S.” which were 
“the property of one Angus M. Smithy" 

“Which said letter and said pecuniary obligations * * * 
were * * * enclosed in an envelope and addressed Miss Phoebe 
Havens, No. 306 South Moulton St., Detroit, Mich.” 

Fourth Count. Wasa person employed in one of the d 
partments of the postal service of the U.LS., and unlawfully and 
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wrongfully did steal and take out of a certain letter which had 
come into his possession * * * certain pecuniary obligations” 
* * * which “were the property of one Angus M. Smith, 
and were enclosed with said letter in an envelope,’ addressed 
Miss Phoebe Havens, No. 306 South Moulton St., Detroit, Mich., 
“that neither said letter nor said pecumary obligations * * * 
had been delivered to the party to whom it was directed,” and 
that said Charles Wight did wrongfully and unlawfully steal and 
take said pecuniary obligations with intent then and there to ap- 
propriate the same to his own use. 
Fifth Count. “Was a person employed in one of the postal 
departments of the U.S. * * * unlawfully and wrongfully 
did secrete and embezzle a certain letter which came into his 


possession in the regular course of his official Cuties, and which 


was intended to be carried by a letter carrier, and which contain- 
ed obligations and securities of the U. S., the property of one 
Ancus M. Smith, which letter and pecuniary obligations were 
enclosed in an envelope addressed Asa P. Jones, Crescent, York 
County, Mich., Maple Leaf Township. 

It will be seen that the second and fourth counts are the only 
ones Which negative the proviso that the letter had not been de- 
livered tothe party to whom it was directed; and under the ruling 
inl. S.v. Taylor, 1 Hughes, 514, and the case in 15 Grattan, 
these counts are bad. 

In addition to this objection, the second count omits any 
allegation that the letter mentioned therein was intended to be 
conveyed by mail. This is a fatal omission. 


U.S. v. Rapp, 30 Fed. Rep., p. 821. 


The sixth count is utterly bad. It contains no allegation 
that the letter described in it was intended to be conveved by 
mail; but, on the contrary, alleges that it was intended to be de- 
livered by Charles Wight, who was alleged to be assistant to the 
superintendent of letter carriers in the post office at Detroit, to 
Charles Swan, the superintendent of letter carriers in said post 
office. 

The second and fourth counts are the only ones which nega- 
tive the proviso in the statute, but they do not allege that the 
letter was intended to be Conveved by mail, and are therefore 
fatally defective. 

U.S. v. Matthews, #5 Fed. Rep.. 290. 
U.S. v. Denicke, 35 Fed. Rep., 407. 
U.S. v. Rapp, 30 Fed, Rep., 818. 


CHARLES WIGHT, 


The fourth count is open to the additional objection that it 
fails to charge that the letter came into respondent's possession 
in the regular course of his official duties. 

On the trial it was suggested that the counts of the indict- 
ment under the last clause of the section might be sustained on 
the ground that the letter out of which the taking @® stealing of, 
money, cte., was charged, need not be a letter which was “ intend- 
ed to be conveved by mail or carried,” ete. 

But a careful reading of the section will at once demonstrate 
to the contrary, for it distinctly and expressly provides, “that the 
same’ (meaning the letter) “shall not have been delivered to the 
party to whom it ts directed.” 

These words exclude beyond a possibility the claim that the 
letter is one which need not be intended to be conveyed by mail 


or carried, etc. 


Us. v. Rapp. 30 Fed. Rep... S16; read p. 821. 


Under the ordinary rules of construction, the statute should 
be so read, and in this case @ fortiert, because every doubt must 
be solved in favor of the defendant. 

Again, apart from a literal construction of the words of the 
section, it is absolutely necessary to charge that the letter 
must be one which was intended to be conveyed by mail, in order 
to give the U.S. Courts jurisdiction. They cannot try cases of 
simple larceny under this section. 


U.S. v. Taylor, 37 Fed. Rep.. p. 201 
Unless the letter is intended to be conveyed by mail and ts 


still ** mail matter,” that is, has not been delivered to the person 
to whom it was addressed, the Federal Court has no jurisdiction. 


Irrespective of the question of the insufficiency of the indict- 
ment, the testimony for the government did not tend to prove 
any offense against the United States. 

This evidence appears 7 eaxtense in the certificate of the 
Judges in the nature of a bill of exceptions, showing the pro- 
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ceedings on the hearing of the petition of the appellant. (Rec- 
ord, pp. 25 to 48.) 

That this Court will, upon sadbecas corpus, examine the testi- 
mony under which a person has been convicted, sufficiently to 
determiie whether there was any evidence tending to prove an 
offense of which the Court below had jurisdiction, is settled by 


the case of 
Cuddy Petr, 131 U.S., p. 286. 


There it was held that the petitioner might have alleged 
facts which indicated that the misbehavior with which he was 
charged was not such as rendered him liable to fine and impris- 
onment, and that if he had done so he would have been entitled 
to a writ, and upon proving such facts to have been discharged. 

In the case at bar the appellant only asks, that the Court 
examine the testimony on which he was convicted, insisting that 
such examination ‘vill satisfy the Court, that the Court below had 
no jurisdiction over his case. 

The duties of the appellant so far as they are material in 
this case were to sort and place in the proper receptacle in the 
post office, letters which did not go directly to carriers because 
of imperfect addresses. To a certain extent, he had charge of 
the Nixes basket, or receptacle for letters which are imperfectly 
or incorrectly addressed. All of the supposed letters described 
in the indictment came to the table or were put into the recepta- 


cle of which it was the duty of the respondent to examine the 


contents, in pursuance of a plan of the detective Smith to decoy 
the respondent; and it was the understanding that if any of the 
said letters should pass throuegh the hands of the respondent, 
they should be retained by the Superintendent of Mails, Mr. 
Swan, and be returned to the detective, Smith. The last count 
in the indictment charges the facts according to such plan. 

The evidence shows that the letters which the petitioner was 
charged with having embezzled, and out of which he was charged 
with having stolen valuable things were false and spurious, ad- 
dressed to fictitious persons, directed to non-existing places of 
delivery and were written by the government detective who, to- 
vether with one of the employes of the Detroit post office put 
them into letter boxes near the post office in said city of Detroit 
under an arrangement with the post office authorities of Detroit 
that said letters should be taken up after they had passed 
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through the defendant's hands and be by the emploves in thre 
post office returned to the detective who mailed them. They 
were not to go through the mail in the ordinary course. 

Inveach of said letters said detective enclosed money in such 
a way that it was quite apparent that the envelope contained 
money, and according to his own testimony, they were purposely 
made up by him in this form so as to attract the attention of the 
employes, through whose hands they should pass to this fact 
with a view to tempt the employes to take them. = It also ap- 
pears that the letters which the defendant was charged with ha 
ing taken were but three out of over seventy similar letters which 
the same detective within two months had sent through the De- 
troit post office under a similar arrangement with the post office 
authorities. (Record, pp. 25 to 48.) 

The appellant contends that under these circumstances, 
there could be no legal conviction, because: 

First. The letters were not “intended to be conveyed by 
mail, or carried or delivered by any mail carricr or messenger ” 
* * * or other person employed in any department of the 
postal service. 

Second. That the notes or other pecuniary obligations «tf 
the government, alleged to have been stolen, were not ino an 
letter intended to be conveyed by mail, ete. 

It being conceded that the letters were spurious and fictitious, 
and no person being in existence to whom they could be written 
or sent, and that thev were addressed to places which had no 
existence in facet, and put into the post office under an arrang: 
ment that they should not be conveved by mail in the reewular 
course, but intercepted by the superintendent of mails, the Dts 
trict Court had no jurisdiction, and its sentence of the appellant 
was void. 

The case falls fully within the decision of United States vs 
Mathews, 35 Fed. Rep. (Oct. 16), p. Sgo, opinion by Harlan, J.. 
the facts of which case are identical with the claim of the prose 
cution in this case. This decision, although an oral one, is evi 
dently carefully considered. The learned Justice savs (foot of 
p. SOs): 

“Tt is not made by section 3467 an off nse against the Umited 
States for one who happens to be in the postal service to seerete, 
embezzle, or destroy a letter intrusted to him or coming into his 


possession, unless such letter was intended to be conveyed by 
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mail or carried or delivered by some one employed in the postal 


service, or forwarded through or delivered from some post office 
or branch post office established by authority of the Postmaster 


General, for in such case the letter does not become a part of the 
mail, and the post office employe in receiving it cannot be said 
to be in the discharge of any duty imposed upon him by the 
United States.” It is expressly held that the placing of the let- 
ter on the dumping table among other Ictters is not conclusive 
evidence that the latter was “intended to be conveyed by mail;” 
and the ultimate fact whether the letter was intended to be con- 
veved by mail was held to be for the determination of the jury 
under the evidence and instructions of the Court. The learned 
Justice defines a letter intended to be conveyed by mail as ‘one 
which is entrusted to or comes to the possession of some posta! 
employe, to be transmitted by means of the mail or mail agen- 
cies of the United States, to He person lo whom it ts addressed. 


The charge of the District Judge in the Mathews case, that 
if Waidner, the person to whom the letter was directed at Balti- 
more, Was areal person living in Baltimore, recognizes the neces- 
sity of an enxisting person to whom the letter can be delivered. 
The case of U.S. vs. Denicke, 35 Fed. Rep. (Sept. 4, 1888), ). 
407, Is directly in point, and refers to the lene lish cases of the 
Queen vs. Gardiner, | Car & K., 628, Gpinion by Baron Pollock ; 
Queen vs. Rathbone, 2 Moody, Cr. Cas., 242: and the case of U. 
S. vs. Rapp, 30 Fed. Rep., 818.) The latter case is a well con- 
sidered opinion by Neuman, District Judge. 

In this connection, the discussion of cde OV letters in U.S. 
vs. Whittier, 5 Dill., pp. 43-48, is instructive. This was a prose- 
cution under the .\ct of Congress prohibiting the mailing of ob- 
scene books. Jclendant wrote the letter charged in the indict- 
ment in reply to a fictitious letter sent as a decoy by the post 
office detective, purporting to be written by a woman. Held, 
that he could not be convicted. 

In the case of Queen vs. Shepard, 29 Law Journal, 1856 
(N.S.), Com. Law, 52, an inspector delivered a letter containing 
marked money, at the window of the outer hall of the general 
post office, to another Inspector, who handed it over to a third, 
who kept it locked up all night, and on the following morning 
gave it to a sorter to put in with other letters which the’ prisoner 
had to sort. The prisoner secreted the letter, opened it, and the 
marked money was found on him. The ordinary mode of post- 
ing letters at the general postoffice is by putting them in the let- 
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ter boxes. It was held that this letter was not a post letter within 
the meaning of the statute, and that the prisoner could only -be 
found guilty of simple larceny or stealing of the money. And 
in the United States vs. Rapp, it is held that the defendant 
could not be convicted, either under Revised Statutes See. 5467 
or See. 3469, of embezzling fictitious and spurious letters address- 


ed to non-existent places of delivery. 


But upon a broader ground than a mere literal construction 
of the words of the statute, the respondent should be acquitted. 
It is the settled policy of the Government to relieve as far as 
possible from the temptation to take valuable articles from the 
mails, every employe thercoft; and this is a duty which the 
Government shares with all honest men, for no truly honest man 
would ever deliberately put unnecessary temptation in the way 
of another. It is for this reason, quite as much as for the mere 
safety of the articles of value themselves, that the various pos- 
tal regulations holding out inducements to partics transmitting 
money by mail, to send it either by postal order or by postal 
notes, have been enacted. It is manifestly inconsistent with 
this purpose lo perma the detectives of the post office ce praart 
ment, by the use of spurious and fietitious decoy letters which 
it is previously arranged with the post office shall not go 
through the regular course of the mail to subject the emplove: 
of the department to temptations which, in the revular COUrse 
of their duties, they would not encounter. Sucha practice ough! 
not to be and cannot be LPP cl 1y\ the Courts as a means ol 
securing conviction for an act, the commission of which the agent 


of the Government has succeeded in bringing about. 


The case at bar furnishes an cxtreme illustration of the wick 
edness of such a practice. A trusted cmplove of the post office, 
bearing a high reputation of many vears standing for strict integ- 
rity, is subjected in the short space of two months to asuceession 
of carctully planned artifices by seventy spurious ietters, W/led wrth 
money so arranged as to vbtrude its presence on the person handling 
them, addressed to places which have no existence, and to persons 
not in being, and which it is intended he shall know cannot be 
delivered, and therefore not likely to be missed if taken. By a 
previous arrangement none of the letters are to vo Mrough tt 
mau. Their sole. object is to tempt the employe. Ii they fail in 
this they are to be handed back to the detective. It results that 
the employe succumbs to the temptation, and he is found with 
one of the letters upon his person. 
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The post office detective has succeeded in tempting him to 
wrongdoing, just as he intended, and that is all he has succeeded 
in doing, for there is no logical or legai inference to be drawn 
from the fact of the taking of these decoy letters, that he has 
ever taken any actual letters, properly addressed and in_ the 
regular course of conveyance by mail. But, as we have said, the 
detective has succeeded in corrupting a post office employe 
and in bringing shame and disgrace upon his innocent family; 
whereas, in the pursuit of his regular employment, he might have 
continued to old age honest and unsuspected. 

Would any father willingly permit his son to go into the em- 
ployment of the United States post office if he knew that in 
addition to the temptations in the ordinary course of his duties 
(which he might think his son well able to withstand) he was to 
be subjected to all the contrivances which the unscrupulous cun- 
ning of a criminal detective could devise to bring about his tall? 

The Supreme Court of Michigan,in Saunders vs. The People, 
30 Mich., p. 222, has denounced with great vigor, but with as 
vreat propricty, such practices, and it refused to sustain the con- 
viction of a defendant for burglary in a case’ where a detective 
had been a party to the planning of the crime. That case only 
ditfers, if at all, from the present case, in the means employed to 
induce the commission of the crime, but the principle is the same 
in each case. 

[do not mean to contend that test letters may not be prop- 
erly used, but they must be actual letters, sent to a person in be- 


ing, and be intended to go to their destination in the usual and 


regular course of mail matter. 


[tis manifest from the language of Mr. Justice Harlan in the 
case of Mathews that he believed that such a person as Waidner 
actually existed, for on p. 892 he says: “The bill of exceptions 
is silent as to whether Waidner was aware of the use of his name. 
and as to whether he authorized the Inspector or Cowan to re- 
ceive the letter addressed to him.” 

And the following remarks of Treat, Justice, in the case ot! 
Whittier, sth Dillon, above cited, pp. 43 and 44, apply with force: 


“The sense of indignation against such vocation or conduet 
should not permit a violation by the courts, of establishing rules 
of law, nor the countenance of unlawful contrivances to induce oer 


a 


manufacture crime * No court should, even to aid in 


detecting a postal offender, lend its countenance to a violation of 
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a positive law, or to contrivances for inducing a person to commit 
acrime. * * * There are legitimate means and jurisdictions 
where offenses can be tried and punished, and the public weal 
is best subserved by cl rigid adhercnee thereto as enforced. | 

Will this Court by holding these letters to be mail matter, 
countenance and sanction the wrongful contrivances of the de 
tective in this case who endeavored to bring about the comimis- 
sion of a crime in order that he might afterwards detect the un- 
fortunate employe who fell into the trap set for him who took 
the monev which the detective purposed and planned he should 
take. 

It is not the duty of the Government detective to  manutac 
ture crime in order that he may detect it. As well might an of 
ficer supplv a person with counterfcit money and induce him to 
pass it so that he might afterwards arrest him for the offense. 

The facts in) the petitioners Case shock the moral sense if 


not the sense of justice of every fair minded man. 


An officer of the government for SIXt) days floods the post 
office of the city of Detroit with false and spurious letters con 
taining monev enclosed in such form as to tempt the employes 

so made up for that express purpose addressed to fictitious 
persons, directed to places which do not exist, arranged to be re 
turned to him before leaving the post office, and as cach letter 
safely comes through the mail, takes out the money, re-incloses 
it in another similar letter and starts it again on its errand of 
temptation. 


| contend that such a course should not be sanctioned and 


that such letters cannot rightfully be held to be mail matter. 


Congress had no thought of such letters when it used the 
expression “intended to be conveyed by mail.” It meant bere 


fide letters actually sent by ove person to another. 


In conclusion, if there isa fair doubt whetherthe act « harged 
in the indictment and established by the evidence was embraced 
in the criminal prohibition of the statute, that doubt is to be re 


solved it) favor of the accused. 


{ Vv. Morris, 14 Pet., 604 

UC. Ss. v. Wiltherger, 5 Wheat... 76. 
LC. Ss. v. Sheldon. 2 Wheat.. i119 
.. Clayton, > Dill.. 2ie 

34 Fed. Rep.. p. 207 
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Is there not such a doubt in this case? The decision of Mr. 
Justice Harlan in U.S. vs. Mathews, of t.ord Chief Baron Pollock 
in Queen vs. Gardney, in the Court of the Queen's Bench, and 
Oueen vs. Rathbone, District Judge Neuman of the Northern 
District of Georgia in U.S. vs. Rapp, District Judge Speer of 
the Southern District of Georgia in UL. S. vs. Denicke, and 
the decision of the English Court in Queen vs. Shepard, 
25 Law Journal, p. 32, all hold that under the material 
facts of this case there could be no conviction. I have not 
been able to find a single carefully considered decision to the 
contrary in which the defendant was convicted. The cases which 
may be cited by the District Attorney are reviewed and distin- 
guished in U.S. vs. Rapp above cited. The language of Mr. 
Justice Harlan, above quoted, by necessary implication excludes 
fictitious letters. In addition he says, *.\ll of the decoy letters 
if they had not been intercepted by Cowan, as the Inspector had 
instructed they should be before they reached the carrier, would, 
in the usual course, have been delivered to the persons te whom they 
were addressed.” | 

Upon the argument in the Court below, stress was laid on 
the fact that convictions, except for the taking of decoy letters, 
were extremely rare, and the inference seemed to be that, there- 
fore, the Court must hold that spurious letters to fictitious ad- 
dresses, and which were to be intercepted, were within the 
statute. 

It seems to me that the sophistry of such an argument is ap- 
parent. It is plainly illogical. If spurious letters are not within 
the statute,then it matters not how many actual convictions have 


been based wpon them, for xe legal conviction has been had. In 


short, it begs the question. 

Legally, it is clearly wrong in principle. It substitutes for 
the important and sacred function of the Judge to administer 
justice, that of securing a conviction at all hazards. 

What would be thought of a Judge who announced from the 
bench that he would not interpret a statute according to its fair 
meaning, but would so construe it as to Insure conviction under 
it? Is it not quite as bad if he decides that in making up his 
mind as to the true meaning of a statute he will be governed by 
the ease with which convictions could be had under a given con- 
struction. 

The law is directly opposite to this view. Tf there is any 
reasonable interpretation of the statute which is consistent with 
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the innocence of the accused, he ts entitled to the benefit of that 
interpretation. 


IIHT. 


The petitioner was sentenced by the District Court, when in 
law and in fact his cause was then pending in the Circuit Court. 
I do not think there can be any question of the right of the 
District Court to remit the indictment against the petitioner into 
the Circuit Court under, 


Section 1038, U.S. Rev. Statutes, 


notwithstanding the fact that he had been previously found guilty 
by the verdict of a jury in the District Court. The language of 
the section ts: 

“Any District Court may by an order entered on its minutes 
remit any indictment pending therein to the next session of the 
Circuit Court for the same District, when in the opinion of such 
District Court difficult and important questions of law are in 
volved in the case, and thereupon the proceedings in such case 
shall be the same in the Circuit Court as if such indictment had 
been originally found and presented therein.” 

That an indictment is pending in the District Court until a 
final judgment is entered on the verdict, is within the express 
lanvuage of the statute. 

The reason for the statute applies more strongly to a case 
after verdict than betore, tor difficult and important questions of 
law are much more likely to be presented for consideration in a 
case alter a verdict than before one. 

The District Court having the power to remit the indictment 
into the Circuit Court, and having acted under that power, and 
the cause having been filed in the Circuit Court, the District 
Court lost jurisdiction of the cause, and by no act of its own 
could the same be returned to it. 

The subsequent order therefore of the District Court denying 
the motion for a new trial, vacating the order remitting the cause 
into the Circuit Court, and sentencing the prisoner, was without 
jurisdiction and void. ‘This judgment of the District Court is the 
one under which the petitioner is imprisoned and of which ie 
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complains. Upon the hearing in the Circuit Court this was con- 
ceded, but an order was entered changing the record, and upon 
the entry of this order the writ was discharged and the petitioner 
was remanded. 


IV. 


The entry of the wave pro tune order on the hearing of the 
petition for habeas coipus, amending the record of the Circuit 
Court, was without jurisdiction and void. Its sole purpose was to 
attempt to validate a sentence already partly executed, which 
upon the record as it stood was clearly illegal. 

There are several fatal objections to its validity. 

lirst. The Court could not after the term at which the peti- 
tioner was sentenced, change the terms of the order and judg- 
ment sentencing him. 


As stated in 
Jenkins vs. Eldredge, 1 Woodb. & Minot, p. 61, 


“Nothing can be done which goes to its, (the judgment ), merits, or 
to the principles or orders themsclves that have been made by 
the Court.” 


And in 


Brush vs. Robbins, 3 MeLean, 486. 

“That which entered into the consideration of the Court and con- 
stitutes a part of the judgment, cannot be changed after the 
term. | 

In Assignees of Jed ford vs. Dorsey, 2 \Wash., 433, it was held 
that a judgment which had been improvidently entered, could 
not be permitted to be amended at a subsequent term. 

So also 


Taylor vs. Starr., 2 Root (Conn.) 
Harbor vs. Pacific R. R. Co., 382, Mo., p. 42: 


fw 
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In /larvrison vs. State of Missouri, 10 Mo., O86, it was held that 
the Court had no power or jurisdiction at a subsequent term to 
revise its proceedings of the preceeding term, so as to vive 
validity to them. 

In Svebald ws. The €.S., 12 Pet. 491, the Supreme Court held 
“that no change or modification (in the judgment) can be made 
which mav substantially vary or effect it in any material thing.” 

These objections are not answered by the claim that the 
amended order is entered in the Circuit Court. The sole purpose 
and intention of the amendment is to give jurisdiction to a judg- 
ment of the District Court by an order of the Cireuit Court, and 
thereby change the grounds of the judgment inthe District Court, 
or give it: validity for reasons other than and inconsistent with 
those stated in the judement itself, 


And the Circuit Court could not lawfully, after the tling of a 


petition for Aadeas corpus, and the return thereon at the hearing, 


amend the record in the criminal cause upon its own unaided rec- 
ollection by adding an order to validate an illegal sentence. 
If so then a Court can impose an illegal sentence and upon. the 
hearing of a writ of Aabeas cospus Can upon its mere recollection 
enter an order xave pro tate amending the sentence and remand 
the prisoner. 

Secondly. The Court had no authority to make the order 
nunc pro tune Upon its own unaided recollection. There must be 
some entry or memorandum made at the time to authorize the 


order. 


HIivdie vs. Curling, 10 Mo.. 39% 


Thirdly. The suze pro tine order according to its terms is 
made because the District Court had no power to remit the case 
into the Circuit Court after verdict. This is erroneous. 

The District Court had tull power to remit the indictment 
into the Circuit Court after the verdict. The order of the Circurt 
Court remitting the case back into the District Court, was juris 
dictional, and its validity will be considered upon a writ of habeas 
corpus. 

because if this order of the Circuit Court is without jurisdic- 
tion then the petitioner has been sentenced by a court which had 


ne authority to pass sentence on him. 
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into confinement in the Detroit House of Correction, 
where he now is, bai! having been refused him pend- 
ing the decision of this cause. ~~ 

3. For the reasons more fully set forth in the 
petition heretofore filed in this court by the appellant 
in this cause, for leave to file a petition for habeas 
corpus, to which the appellant herein prays leave to 
refer. 

This motion is based upon a copy of the record in 
this cause and the aforesaid petition. 

Henry M. DuFFI£Lp, 
Attorney for Appellant. 


Service of notice of the foregoing motion and the 
accompanying brief in support thereof is hereby ac- <> 


cepted—Dec. 5th, 1889. 
C. P. BLack, 


U.S. Dist. Att'y. 


BRIEF. 


The appellant in this cause presented to one of 
the associate justices in this court in June last, his 
petition for a writ ot habeas corpus. The learned 
Justice directed that it be filed in the Circuit Court of 
the United States for the Eastern District of Michigan 
and that a rule issue thereupon upon the Superinten- 
dent of the Detroit House of Correction. to show 
cause why a writ of habeas corpus should not issue. 
After a very considerable delay, the appellant in this 
cause obtained a hearing upon his petition. It was 
substantially admitted by the court, that upon the re- 


ee, ee ‘et ee 


3 


cord of the sentence of the appellant as it stood, up to 
the day of the hearing on his petition for a writ of 
habeas corpus, the appellant was entitled to be dis- 
charged for the reason that the United States District 
Court for the Eastern District of Michigan had no 
jurisdiction over the cause when the sentence was 
passed. 

But thereupon an order nune pro tune was 
entered (as the appellant coutends without authority 
of law) changing the record; and thereupon the appel- 
lant was remanded to the custody of the Superinten- 
dent of the Détroit House of Correction where he still 
remains, at the date of the making of this motion; 
more than four months having passed since the appel- 
lant tiled the petition for a writ of habeas corpus in 
this matter and under the rule adopted by this honor- 
able court, he is not entitled to bail. 

On the first motion day of this term, the appellant 
presented to this court an original petition for a writ 
of habeas corpus, which is printed and on the files of 
the court, setting forth the facts contained in the re- 
cord of this appeal, and prayed leave to file the same. 
The court declined to grant such leave but retained 
the petition until the hearing of this appeal. It is re- 
spectfully submitted that for these reasons the motion 
to advance this cause shonld be granted, and as early 
a day as practical assigned for the hearing of the 


Cause. 
Henry M. DUFFIELD, 


Attorney for Appellant. 
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STATEMENT. 


By reason of sickness I have been unable to prepare a 
brief for the printer in the above case, and hence adopt 
and submit the able argument of the attorney for the 
United States below, which seems to fully cover the 
points. 

For fear, however, that it might be overlooked, I wish 
to call the attention of the court to the fact that the order 
appearing in the record on pages 49 and 50 should be 
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read as if appearing On paye 23) (at the top of the puwe ), 
just before the order there given. 
This is plainly indicated by the dates and purposes of 
the two orders. 
. W. CHrapMan, 
Solieittor-General, 


BRIEF OF ARGUMENT. 
[. 


THE COURT BELOW PROPERLY CORRECTED THE REC- ‘ 

ORD. { 
[mn this case, after the defendant was convicted in the 
district court, on motion of the defendant for a new trial 

and in arrest of judement, after argument in the district “il 
court, the district judge certified the ease to the eireult 
court for re-argument. The ease was arwued at the Mareh 
term, ISS, and at the time of the eourt’s announcing its 
opinion, in which it overruled the motion tor new trial 


and in arrest of jucement, the cirenit judge made an 


order remanding the ease to the distriet court, and the 
district judge afterwards sentenced the defendant to the 
house of correction. It appears that the clerk of the 
circuit Court omitted to enter the order remandine the 

ease to the district court. The district attorney at a 

subsequent term moved the eourt to correct the record 

by supplying the omitted order remanding to the district 

court. It seems that there is no question but what the - 


court may, at a subsequent term, correct the record so ¢ 
that it shall conform to the facts, at least when the effect 


of such correction is not to set aside judgment or vacate 
orders before made. There seems to be no dispute upon 
the question of correcting the record according to the frets 
as the court remembers them. This may be done even 
thoneh the correction of the record give jurisdiction to 
the court. This is tllustrated in many eriminal cases 
where the reeord tatled = to disciose the fact that the in- 
dietment was returned by a grand jury, which record is 
necessary to give the court jurisdiction to try the case, 

In the case of Gardner vs. The People, 20 TIh., |. 150, 
the court said: “ It is necessary to give the court juris«dic- 
tion that the record should show that the indictment was 
returned into court by a grand jury.” (See also 49 TIL, p. 
HS.) 

Without such a record there is nothing for the jury to 
trv. (Johnson vs. People, 22 ill.. 314.) 

[t is unnecessary to cite the many cases in which such 
correct tons have heen made. buat au few hay bye HecessaPy, 

In the Cus ot Green Vs. The State, 1 Ark.. PSo. the 
record did not show that the indictment had been re- 
turned inte court by a grand jury. The Supreme Court 
ruled that if the grand jury had, in point of faet, re- 
turned the indictment into court as required by law, the 
trial court may, by a nune pro fune entry, make its record 
show the facet. The court further added that the prisoner 
must have an opportanity to be present in the cireuit 
eourt when the eourt acts Thy the matter of amending 
the reeord., 

The court made an order that the sheriff take the pris- 
oner from the penitentiary and have him present at the 
time. 


In the case of The State vs. Clark, 18 Mo., 452, the 
court permitted, at a subsequent term, the clerk to enter 
upon an indictment the day it was filed in a former term. 
The Supreme Court held that there was no doubt about the 
right of a court to make nune pro tune orders on the record 
in furtherance ot justice, (See also Hyde Vs, Curling, 10 
Mo., 559.) 

In the ease of The State vs. Price, 14 Ind., p. 426, the 
Supreme Court of that State ruied thata mandamus would 
‘lie to the trial court te correct its record nunc pro fune as 
to the entry of the return of the iadictment by the grand 
yury. 

In the ease of Gralloway Vs. Mehitten, 9 [redelt, }). 12, 
the Supreme Court ot North Carolina held that the county 
court had the right avd should amend any omission in the 
record which had taken place at a previous term by any aet 
of the clerk or court, and when the record was thus 
amended it stood as if it never had been defective. 

In the case of Lothrop vs. Page, 26 Me., 119, the court 
held that every court of record has the power over its own 
records and proceedings to make them conform to its own 
sense of justice and truth so long as they remain incom- 
plete and until final judgment has been entered. The 
power to vacate a final judgment, irregularly entered at a 
former term, has also been asserted and exercised. 

In the case of Nelson vs. Parker & Stewart, 3 McLean; 
379, the court held that at common law the court can give 
leave to amend the record where there is something to 
amend by, and continues: “Aneiently, amendments were 
required to be made at the term at which the error occurred, 


but now an amendment can be made before judgment, 
and in some cases after judgment.” 

The eases which the court here refers to, in which the 
record can be amended after jadgment, are without doubt 
such as where clerical errors had prevented it from show- 
ing just what the facts were. 

In the ease of Robinson vs. The State, 7 Southwestern 
Rep. (Texas), oy), where the record ( rroneousls showed 
that the deferdant was convicted of forgerv, when in taet 
he had been convicted of passing a forged instrument, on 
appeal the eourt of appeals of ‘Texas corrected the record 
to conform to the facts. 

The rielit to cnter a nune pro fine order correcting the 
record was very carefully and claborately considered ina 
capital case—that of Dellansky vs. The State, 3 Minn., 
427. 

The eourt in this ease reviewed all of the authorities, 
both ancient and modern, and announeed that the trial 
court had power to amend the record even in a capital 
ease so as to make it conform to the truth offer the term 
had elapsed in which the record Weis made Mh, where there 
was no doubt what the truth wes. 

Ly On} this question “Ce section L160, Bishop's (‘rim. 


Pro.. »<| heacd.. and Ciusecs there cite dl. 
II. 
THK CONVICTION WAS RIGHT. 


The indictment in this case charves offenses under two 


parts of the statute section 5467 of the Revised Stat- 


() 


utes); first, embezzlement and secreting of four distinet 
letters (see counts 1,3, 5, and 6); second, stealing and 
taking valuable inclosures out of three letters (counts 
2, 4, and 7). 

Under the first, third, fitth, and <1xth counts it is neces- 
sary under the statute that the letter should be intended 
to be conveved by mail, or carried or delivered by a mail 
carrier, mail messenger, route agent, letter carrier, or other 
person emploved in the postal service, or forwarded 
through or delivered from a jy st-otlice, 

Under the second, fourth, and seventh counts it is only 
£ necessary that letters should have come into the defend- 
ant’. possession in any manner whatsoever, and that they 
should not have been delivered to the persen to whom 


they were addressed. 
A. 
AS TO TEST CASES. 


The letters on which this indictment ts based are what 
are ordinarily called test letters, prepared by a post-office 
inspector and addressed to fictitious addresses, with the 
| intent that, should they pass through the mails in safety, 
they should be delivered again to the inspector, who as- 
sumes for the time betng the names to which he has di- 
| rected the letters, 

With the exception of one case ( United States vs. Den- 
niche) the authorities are unanimous that a test letter sent 
toa fictitious address is within the protection of thestatute, 
and that such a letter addressed by any inspector to a fie- 
titious person is a letter intended to be conveyed by mail, 
and that its embezzlement will sustain an indictment. 


Such it letter fully mects the definition of the statute. 
It ean be claimed by and delivered to the sender at the 
office of destination. Sueh ts the intent of the sender when 
he maails it. lle adopts for the time the name to which 
he addresses the letter. fe intends to call for it and re- 
ceive it at the office of destination in case it passes through 
the mail safely, and sends the letter as a test. intending to 
watel its transit through the matls. “This does not change 
itscharacter as a letter intended to be sent by mail. (United 
Slates vs. Cottingham, ? DBiatehti, 470: United States vs. 
Whittier, 5 Dillon, 35: United States vs. Foye, | Curtis, 
366; Bates vs. United States, 10 Fed. Rep., 92; United 
States vs. Matthews, 55 Fed. Rep., 890; Regina vs. Young, 
1 Dennison C. C., 198: (ueen Vs, Shepherd, 95 ia de 
(N.S.). 52. Williams and Crosswell, J. 1.) 

The defendant may cite the cases of United States vs. 


. 
bs 


Rapp, BO Fed, Rep., SIS: Le gina vs. Crardner, | Carr 
& K.. GS: (Jueen Vs. Shepherd, 2h Lp. d. (&. ™) 52. ane 
United States vs. Matthews, 35 bed. Rep., S90. to contradict 
the doctrine elarmed above, but the dietum of Polloek, 4 
b., in Regina vs. Gardner, has been distinetly overruled in 
Pequina Vs. Young, in Which Pollock, C.B., sitting, all the 
judges were unanimous that the doetrine claimed by the 
Crovernment is lew. None of the ot her cases are in point 
awainst the United States in this cause. 

[i lnited States Vs, Papp. -yf) led, Rep. SIN, the 
“test "owas oa “mex ocddressed to a fletitious post-olliee, 
Cncler the tha 1 existing prostatl revulations it was the dle- 
fendant’s duty to open such packages, and i any valuable 
articles were found therein to deliver them to the “ nines’ 


clerk. 
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The defendant, instead, opened the package and appro- 
priated the valuable contents. In the first place the de- 
fendant could not be held guilty of embezzlement of the 
letter or of unlaw fully opening the letter, is he didn’t 
embezzle the letter and it was his duty to open it. In 
the second place, the letter was not mail matter, as it did 
not get into the post-office in the ordinary manner, being 
merely placed in the defendant's mail by an officer, and 
never having been regularly mailed, and being addressed 
to a fictitious post-oflice, and not mailed in such a manner 
that it could be carried or delivered by a carrier, it could 
in no sense come within the statute. 

But the court expressly hold» that, although it was a 
test letter, if it had got into the mails in some one of the 
ordinary wavs provided by the authorities the mdictment 
would have been sustained. The court docs not pass on 
the latter part of the statute, which punishes the stealing 
of the contents of a letter. 

Ih) (JUKE NS. Sheplu vd, 25 te do (XB), 52, the letter 
did not vel Into the mails in any of the ordinary Wil¥s, lyut 
passed through the lands of several of the post-ollice He 
spectors, and was finally given to a sorter, who put it into 
detendant’s mail. The ordinary method of posting letters 
Is to pout them into the letter-boxes. It not Appearing 
that wny of the Inspectors were authorized ly the course 
of their official duties to receive and keep the letter as 
they did, it was held that the letter did not come within 
the statute; but the court expressly held, as in Queen vs. 
Young aml United States vs. Rapp, that, although the 
letter was merely a test letter, it was within the protee- 


tion of the statutecand if it had @eot into the mails in any 
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of the ordinary methods would have, sustained the indict- 
ment. (See remarks of Williams and Crosswell, J. J.) 

In United States vs. Malthews. 35 bed. Rep. SOO, the 
defendant was indicted for embezzling, secreting, and de- 
stroving a letter containing a valuable inclosure ; and alse 
for stealing and takinge such tnelosares out of a letter. 
[le was convicted of the first hare and nequitted of the 
latter; consequently Mr. Justice [larlan, who rendered the 
decision, praissed merely itpon the first pene of the statute. 

The tacts in the case were as follows; 

The sceused was a substitute clerk in the post-office at 
Baltimore, whose duty it was to back letters with the date 
of them hol recerved in the ofliee, Phi COUrS¢ of byust- 
ness was to empty all mail pouches, together with the let- 
ters for the citv of Baltimore collected from the street 
boxes and the Various rece ptiieh = iit the post-ofhiee, tp Ore 
the dumping table, from which they were transferred to 
the eanceling or backing table, to be eaneeled or backed, 
then to be collected ancl tuken ti the files for distribution, 
ive test or decoy letters, with SUL Ds eaneeled, were given 
by the inspeetor to a postal clerk, Cowan, who, according 
to lis IMStruet ions, took them ihistele Lie post-ollice ane peut 
them on the dumping table among a number of letters 
already there regularly, whenee be trausferred them with 
the rest of the letters to the Losne kine table where thie C= 
cused was working. The latter backed all the letters, in- 
cluding the decoys. They were then all collected ana 
taken to the carriers” files, where thes Were Intereepted by 
the clerk, Cowan, according to his instructions, and taken 
to the Inspector. The neXt dav’ the “rhe plsen Wils pursued 


with three other test letters, but the aceused took one, 
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went out with it, and stole its contents. On account of 
some technical defense he was acquitted of the stealing, 
but was convicted of the embezzlement. 

The point was raised on the trial whether the letters 
were intended to be conveyed by mail or carried or le- 
livered by a letter-carrier, ete., but the court refused to 
let the question go to the jury, stating that, if the letter 
was deposited in the post-office at Baltimore, and that the 
addressee was a real person there, under the law the letter 
was intended to be conveyed by mail, holding in_ effect 
that section 5468 of the Revised Statutes makes the fact 
that a letter has been placed in charge of any employé of 
the postal department cone/usive evidence that it was “ in- 
tended to be conveyed by mail.” The statute, in fact, 
makes this merely evidence that it was “intended to be 
conveyed by mail,” and Mr. Justice Harlan, in deciding 
the case, held only that there was evidence to go to the 
jury on this fact, and that under the evidence the point 
should have been left to the jury. | 

Mr. Justice Harlan expressly decides (sce pace S96) 
that decoy letters are proper means for ferreting out dis- 
honest officials, and that they are within the protection 
of the statute, 


DO THE LETTERS IN THIS CASE COME WITHIN THRE 
| STATUTE ? 

As to the tact whether or not thee letter in the ease of 

United) States vs. Matthews was“ intended to be conveved 

by mail,” Mr. Justice Harlan says (<ee page 84) “a let- 


ter intended to be conveyed by mail is one which is in- 


trusted to, or comes to the possession of, some postal em- 
plové to be transmitted, by means of the mail or mail agen- 
cies of the United States, to the person to whom, wider 
whatever name, it is addressed : or, which ts the same thing, 
to some person authorized to receive it from the mail be- 
fore or afler if reaches the particular place to which it ts 
directed,” and holds that “it can mot be that a letter 1s 
intended to be couveved by mail, within the meaning 
of the statute, when the postal authorities, acting In co- 
operation with the sender, intend, after the letter i: put 
In the mail, to resume possession of it) themselves, or to 
permit the sender to do =O), hejore it veaches the hands 
of any currier, LENSE iefe rs OO othe a“ employe, for delivery tO 
the proper person.” 

It makes no difference under this decision that it was 
intended to Intercept the letter before it reaebed its desti- 
nation, provided the letter got into the mails ino any 
proper and ordinary way and was not intercepted before 
it was carried by a letter-earrier, or renched the hands of 
any emplove, not knowingly acting In co-operation with 
the inspector, to do any one of the things necessary for its 
delivery, 

Iindleed, Mr. Justice Harlan expressly agrees with Mr. 
Justice Curtis’s decision in United States vs. Foye (1 Cur- 
tis, 564) above referred to, in whieh ease the letter was 
adilressed to Ipswich, but was to be intercepted and re- 
turned to the sender if it reached Newburyport, an inter- 
mediate station, in safety. 

( ‘onsequently, it Is certainly estublished by the authori 
ties, and it is a matter of common sense also, that an in- 


spector may mail a letter, addressed toa fictitious address, 
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with no intention that it shall go to the post-office to 
which it is directed, and with the intention of having it ~ 
intercepted and returned to himself if it passes in safety 
through the hands of the suspected person, and that the 
embezzlement of such a letter, or the stealing of its con- > 
tents, is punishable under scetion 5467 of the Revised 
Statutes: Provided, That the letter got into the mail in 
some one of the ordinary methods provided by the postal 
authorities, or provided (aceording to United States vs, 
| Fone, with which decision Mr. Justice Harlan coincides) 
it is intended to be conveyed by mail, or, sequitur, is in- 
tended to he carried by a letter-carrier, ete. 
With the exeeption, perhaps, of the letter on which the 
sixth and seventh counts are based,the letters in this case 
all vot into the mails in the ordinary manner provided by — 
the postal authorities, being placed by the inspector in 
ordinary letter-boxes provided for the reception of letters, 
and without the knowledge or co-operation of any of the 
earriers on whose routes they were mailed. Thev were 
not only “intended to be carried by a letter-carrier,” they 
were carried by a letter-carrier, and were delivered at the 
post-office in the ordinary way along with other mail ecol- 
leeted at the same time. They came into the hands of 
the cefendant just as any other mail would come, and 
were embezzled by him just as he would have embezzled 
any other letters, which he had good reason to believe 
contained money. 
c. 
FIRST. SECOND, AND FIFTIL COUNTS, Bi 


The letters mentioned in the first, second, and fifth 


counts were addressed not only to fietitious names. which 
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the post-office inspector assumed for the time, but alse to 
fictitious post-oilices; but this can make no difference, as 
the defendant’s duty was plain, as they came into his pos- 
SESSION ith the ordinary manner, ena ils thev were hol only 
“intended to be carried by a letter-carrier,” but actually 
were carried by (/ letler-carrier. 

Moreover, the case of United States vs. boye (which is 
in the line ofall the other authorities and with whieh Mr. 
Justice Harlan agrees) decides that so long asa letter is in- 
tended to he conveyed by mail, it need hot Lye intended to 
be conveyed to the post-office to which it isdirected. This 
being =O, it follows that it is not Hecessary that the office 
to which it is directed be actually in existence, so long as 
the letter is intended to be conveyed by mail or carried by 
a letler-carrier. 

D. 
THIRD AND FOURTH COUNTS. 

The letter, on the embezzlement and the stealing of the 
contents of which the third and fourth counts are based, 
wis addressed to a post-office actually existing, to wit: 
Detroit ; the name and street are fictitious, but, as shown 
above, this is immaterial. 

E. 
SIXTH AND SEVENTH COUNTS, 

The letter mentioned in these counts did not get into 
the maii in the ordinary manner. It was placed in de- 
fendant’s mail by an emplové of the post-office, according 
to the instructions of Post-Office Inspector Smith. It was 
the duty of the defendant, as there is no such place in De. 
troit as that to which the letter is addressed, to make a 
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search and then deliver the letter to Mr. Swan, the de- 


fendant’s superior. ie 
Ordinary letters in similar cases Mr. Swan would then 
forward to the Dead-Letter Office; but in this ease his in- 
structions were to return the letter to the sender, Mr. cg 
Smith. | 
The letter does, however, come within the express pro- 
visions of the statute, as it was the defendant’s duty to 
deliver to Mr. Swan, and such was the intention of the 
- sender. 
i The statute covers all letters which were * intended to 
be conveyed by mail or carried or delivered by any mail- 
earrier * * or other person emploved in any de- 
partment of the postal service, Henee, the defendant 
being a person enploved in the postal service, and the ~_ 
letter being intended to be carried and delivered by him, 


its embezzlement is certainly punishable under the statute. 

However it may be as to the sixth and seventh counts, 
the defendant is certainly cullty under the other five 
counts in the indiciment, and his case clearly comes, as 
to those counts, within the statute. 


i 
SECOND, FOURTH, AND SEVENTH COUNTS. 


These counts charge the defendant with stealing and‘ 
taking valuable inclosures out of the letters mentioned. 


Even if it should be held—as we confidently anticipate 


it will not—that the letters do not come within the first 
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part of the statute, which punishes embezzlement, Con- 
gress has made a clear distinction in the latter part of the 
statute, which punishes the stealing of the contents of let- ' 
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ters which have come into the possession of any emplové 
of the postal serviee In any manner whatsoever, whether 
“intended to be conveved by mail.” ete. or not. It 
would seem from this distinetion that Congress intended 
to punish the stealing of valuable contents of letters by 
postal eniploves, theo miatter in} wWiint Prine r such letters 
might get into their possession. As, for instance, ifa ear- 
rier should pick apa letter on the street or in the corridor 
of the post-ollice, THis official character would lend peo- 
ple to suppose his aetions proper, and would prevent his 
arrest, and Congress desires to punish him, if he steals the 
contents of the letter, in order to protect the service and the 
public. 

It appears, then, clearly that the letters in’ this case 
contained valuable iInclosures : thy it they rool inte the mails 
in the ordinary Way 5 that they re tntended to be carried, 


rin the regular course 


- 


and were earricd, by a letter-carr 
of his business: that thev were under the control of the 
postal authorities, just as ordinary letters, up to the time 
they were embezzled and their contents stolen by the «de- 
fendant : ane threat thes were emb zzied, SOUT tec, ane de- 
stroved, and their valuable contents stolen and taken bs 
the defendant. 

Ifenee, under all of the authorities, the case is within 
the protection of the statute, and the indietment is sus- 
tained by tha proot, 

The defendant should therefore have been sentenced 

° CHnar Les TT. WitKkins, 


Altorney jor lnited States. 


TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TER™, 1s=5. 


No. SP 494.3 


Il. J. MeMURRAY, JERRY SCHOOLING, W. R. CHAMBER- 
LAIN, WILLIAM HENRY, CHARLES CURTIS, DAVID 
MARTIN, AND H. W. BRAGG, COPARTNERS DOING 
BUSINESS IN THE FIRM-NAME OF THE WASHOE MILL 
& LUMBER COMPANY; THE FIRST NATIONAL BANK 
OF RENO, ET AL. APPELLANTS, 

“Uys, 

CHARLES MORAN, DANIEL COMYN MORAN, AND AMIDE 
D. MORAN, COPARTNERS UNDER THE NAME OF MORAN 
BROTHERS. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF NEVADA. 


FILED OCTOBER 16, 1886. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, Ils, 


No. 471. 


bas H. J. MCMURRAY, JERRY SCHOOLING, W. R. CHAMBER- 
: LAIN, WILLIAM HENRY, CHARLES CURTIS, DAVID 
4s | MARTIN, AND H. W. BRAGG, COPARTNERS DOING 
BUSINESS IN THE FIRM-NAME OF THE WASHOE MILL 
& LUMBER COMPANY; THE FIRST NATIONAL BANK 
| OF RENO, ET AL., APPELLANTS, 
US, 

i CHARLES MORAN, DANIEL COMYN MORAN, AND AMIDE 
as D. MORAN, COPARTNERS UNDER THE NAME OF MORAN 
an BROTHERS. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF NEVADA. 
| INDEX. 


Original. Print. 


Caption sa oiicieeci aetna teat etcetera, ipeinmiaes wtp ie jini : “ 1 
Bill of EN einen — + eae ie l l 
BUREUER ...ccocccconcsepocececacs _ seals POET TEES ys) 8 
a ss tiaininiantaiamen eanenes ees oni 95 9 
a nn eeunibinnimaieinnd ss iia lalaeadaciiaeai yah 10 
i ee  eeiaeemmnen dahil Os 10 
” Notice of motion for injunction... ~~~ -- , imeeioalaiailuieacalaac taeda e 30 11 
i nen adit nneeeerennnmmnn sscaenieaiiciiaeaeds tote tok aula 31 12 
Appearance for defendants -.------.-----..----------------- 3: 12 
I iii cities dai . $9 3 


Exhibit *‘A.’’"— Mortgage from The Nevada and Oregon R. KR. Co., 
and The Union Trust Co. of N. Y., Apl. 25, 


contractor, assumed by The Nevada and Ore- 


We Th. BD, Ot\icccc.0cc cn cwccmnscnsseescoonns 74 27 


— ee 


Jupp & DetweiILer, Printers, WaAsHINGTON, OcTOBER 4, 188%, 


II INDEX, 


Amendments to bill mre = bteds enon sae wk nee emnenn 
Amended answer-_-__-.--- ; 1 siidieieespincais Ais siaiieseaiipiilaniiaiite 
Exhibit “B.”’—Statement showing the debts of Thomas Moore, 
late contractor, assumed by The Nevada and 


oe 9 ee re ee 

REED... .n.ccceccnencnisonentse sosdedeeegene enienianiinniinn 

Siipulations as to time to file briefs... .--. ..--.--.---------------- 

I Oe Tice dts ween cients eke ilicindesiai tliat aeineaestihdaians . 

Conmstuslons OF MW oc. nccccese 6s cccedcsesocnnenebees cenedecsiuns 

TID... sscnins tans sn inch eainldielaaeasieemna dais 
Apnenrance for defendants . .. .... ..... --ceccnccccneccccesocese: 

Order granting leave to amend bill, &e__..-.---- issiilieininieiaininas 

Orders granting time to file amended answer--.---~.-.---.---------.- 

Order continuing hearing of motion for injunction.....--...---.--~-- 

appointing special Cxamnine?, GO ....... cccecc+. cocnsensscoeus 

6 oe +6 ie BOO Wein cnnn sions 

fixing time in which to take testimony -.-.................-.. 

to publish testimony and for continuance of motion for injunction 

to perfect answer -.-----. anni « ine: enenieimnlptealinine maundiads 

submitting cause, &c__ ~~ ws th gin ses selpaiaieiaeininaadaeniiiiabainaniaiiaaiin 

to pass hearing of motion for injunction__-......-..-----.-.--- 

I. esscciinenienineninnieninniasiencatiiititaia ailensitinsiniisidici icceniiein~ewiinnnt 

NC Ric sin nincctintcteninnn smcicsenmiabigiaipiiiindegin aninigihialin 

Evidence for complainants taken in New York__.-- ------.-------- 

Examiner’s certificate ._.—_- pen ie oebeenaitip nianpsinn eniamiaiaiaiaenianeiae 

PORE OF BAUME TOO ccccccscnccsnnscucnbontiinaneiann 

Be Be ncincunnndctndiniaineesuminnl 

8 dicnintaniphihipabnmebeiaias 

eS Fe SN, onc. an tettinncenn 


ID TI. GOI aa. rcscctnctentetntignetiincindiannnetnniinn 
Exhibit ““A.’’—Artic.es of agreement between Thomas Moore and 
The Nevada & Oregon R. R. Co., Aug. 26, 


“B.’’—Articles of agreement between Thomas Moore and 
The Nevada & Oregon R. R. Co., Dec. 4, 1880_ 
“C.’’—Articles of agreement between Thomas Moore and 
The Nevada & Oregon R. R. Co., Dec. 4, 1880. 


Original. 
76 


81 


4 

Th 

ay 
101 
109 
111 
115 
115 
116 
117 
117 
118 
118 
119 
119 
119 
120 
120 
121 
129 
129 
133 
156 
158 
160 
160 


163 


189 


196 


“D.’—Articles of agreement between Thomas Moore and ° 


The Nevada & Oregon R. R. Co., Feb. 1, 1881_ 
“E.’—Articles of agreement between The Nevada & Ore- 
von R. R. Co., and Thomas Moore, Apl. 26, 


The Nevada & Oregon R. R. Co., May 24, 1881 
“G.’’—Articles of agreement between Thomas Moore, 
The Nevada & Oregon R. R. Cc., Daniel W. 
Balch, individually and as attorney, and Alvin 
en Sr Sg CO 
‘“H.’’—Minutes of board of directors of The Nevada & 
Oregon R. R. Co. relating to authority given 
D. W. Balch to settle financial difficulties of 
SO CE scnicicseninnic wens tilted 


90) 


233 


Print. 
7) ed 


ae | 


29 


42 


79 


89 


INDEX. 


Exhibit “1.’—Articles of agreement between Moran Bros. and 
Thomas Moore, March 238, 1881 ~~. ------- ie 
“J.’—Agreement between Moran Bros. and Thomas 
eeene, BGG. DE, WEG. cc ccnccccscnsmenenanses 


Evidence for complainants taken in Nevada - sis ages MeKenee 


BUANINOT'S . TORO... cc cecccscacwas- nsniainnienindseaanieamaeanieaiaus 
By-laws of Nevada & Oregon R. KR. a, 1 siieeaiaibbiaingmnciiasdiiae 
Proceedings of b’d of directors N. & O. RK. KR. , Nov. 20, 1882_ 
6 6 “6 4 a 19, 1883 _ 
a oe 4 ae Jun. 26, 1883 _ 
he 6 64 $4 Jan. 27, 1883 
he 6 66 6 Jan. 31, 1883 
Testimony of D. W. Baleh- —--.--. seams - 


Exhibit “A.’’—Articles of agreement t be tween Thomas Moose ancl 
The Nevada & Oregon R. R. Co., Aug. 26, 1880 
“B.’’~Articles of agreement between Thomas Moore and 
The Nevada & Oregon R. R. Co., Dee. 4, 1880. 
“C,’’—Articles of agreement between Thomas Moore and 
The Nevada & Oregon R. R. Co., Dee. 4, 1880_ 
“P),’—Articles of agreement between Thomas Moore and 
The Nevada & Oregon R. R. Co., Feb. 1, 1881 
‘“E.’—Deed from The Nevada & Oregon R. R. Co., to 
the Nevada & Oregon R. R. Co., Apl. 26, 1881_ 
“F.’—Articles of agreement between The Nevada & Ore- 
gon R. R. Co., and Thomas Moore, April 26, 
1881. isi iatione sinheteritaitpinsiaiiiiniaa i 
“G.’’—Articles of agreement he ‘tween Thomas Sincate and 
The Nevada & Oregon R. R. Co., May 24, 1881_ 
“H.’’—Certificate of stock, Nevada & Oregon R. R. Co., 
Reno Division cialis iain e anes 
Testimony of William Webster... ~~. inna 
cf) eee . ote 
A. TE. BORRIME..2o-cce-. ie iii 
Evidence for defendants in Ne vale sli tina ~maainbiemiee dale 
Examiner’s report. .........--- 
Testimony of E. R. Smith... ~~~ ae sia ae = 
Exhibit A—Articles of agreement be ‘tween Lonkey & Smith 
and The Nevada & Oregon R. R. Co., June 5 


18&2 sian een i cea ae , * 
Testimony of C. A. Bragg -..---- ccieieunieeagieiie nee ee ‘ 
I eR 


Exhibit B—Release from H. J. Me Murray to Nevada & Ore- 
gon  %. Ga., Get. 37, 1SSD .ccascconcconce 
Testimony of W. R. Chamberlain... —~-- panenenes wien eseinebimaniadiaiind 
C. T. Bender__- sal ociisiaieielaniaaiiiaas aie 
OE Ge SE  cccccccccces snnnsnniine 
Andrew Fraser -__-- oenvanimaiaiinindineididiniiiias were 
— i IN i, a cp ceneanneeneenttinaeniataiainat adie ecules 
. A. Brage (recalled) staid taal ei ae 
palin Schooling ...... Sane a ee SEE I = 
SORES Tix: FO. ccccnc conswes Pee Cee eee TCD 
. ea +: nierenininenaiaie hi eee 


Original. 


“yy? 
256 


239 
244 
245 
247 
250 
252 


Itt 


Print. 


| 


2 
OF 
Of 
O4 
1) 
O7 
G8 
Og 
99 
102 


179 
183 
184 
184) 
189 
191 
103 
108 
200 
202 


ineipeienannesm ana ee 


Pe ele aR RN a et 


oo eed 


IV INDEX. 


EES GE TRRNEE TUG. cctiocuncaqewesnasconstmmenein 
Mortgage from The Nevada & Oregon R. R. Co, to the Union 

Trust Co. of New York, Apl. 25, 1881 .....-..-..---- caiemanaies 
Judgment in ease of Hatch rs. Nevada & Oregon R. R. Co._ __- 


BI nicer cnncencn cocandmneednsnendatiberentaunhbekeinaetnbcnn 
EE PGI, 6. ccndtipbemonmivaeminnrwceeumiiinininie 
Order allowing appeal —~------- <i uitenendinnneiciiniasiaapeliiinian-wiapimceiiieasiiibaiaiinies silane 
Be NG os cncincnesnesnniniicinn iuiccneianinaiimpiainiaanidia aici 
tecord of appeal un minutes ...---.-.---- -Asihataiaidadiaialitiatiliaieieintan 
III iin cai diassheeie ncaa diame Ua eat eles cea a, 
Tf PRM ener m np ee ee 
ee IN iscsi: sisscncies intemperate ie ti ls 


Original. 


485 


dO 
514 
51S 
p22 
925 
524 
527 
529 
— 


Oa 


5590 


Print. 
202 


211 
218 
220 
226 
227 
228 
229 
229 
230 


251 


», 


ae 
ye | 


Ow Ret oe oe 


H. J. MCMURRAY ET AL., &C., VS. CHARLES MORAN ET AL., &€¢. 1 


a Record on Appeal to the Supreme Court of the United States. 


In the Cireuit Court of the United States for the Ninth Circuit and 
District of Nevada. 


Moran Bros., Complainants, 


us. 
H. J. McMurray ef als., Defendants. 


W. E. F. Deal, Esq., sol’r for def’ts & appellants; Robert M. Clarke, 
Esq., sol’r for complainants. 


1 In the Circuit Court of the United States, Ninth Circuit and 
District of Nevada. 


To the honorable the justices of the circuit court of the United States 
for the district of Nevada, in the ninth circuit, sitting in equity: 


The complainants, Charles Moran, Daniel Comyn Moran, and 
Amide D. Moran, copartners in the business of banking in the city 
and State of New York and citizens of the State of New York, bring 
this their bill of complaint against H. J. MeMurray, Jerry School- 
ing, W. R. Chamberlain, ,and —— ,copartners doing 
business in the firm name and style of Washoe Mill and Lumber 
Company; First National Bank, a corporation created and existing 
under and by virtue of the laws of the State of Nevada and of the 
United States of America and doing business of banking at the town 
of Reno. in said State; Oliver Lonkey and KE. R. Smith, copartners 

doing business in the firm name and style of Lonkey and 
2 Smith; W. Ee. Ff. Deal,William Webster, David Evans, A. Fra- 

zier, Clayton Belknap, R. L. Fulton, Thomas Hymers, and 
P. b. Comstock, late copartners doing business at Reno, Nevada ; 
Charles T. Bender, trustee, A. H. Manning, and —-— Berry, late co- 
partners In trade at the town of Reno, Nevada, citizens of and resi- 
dents within the State of Nevada. And thereupon your orators 
complain and allege— 

First. That at all the times hereinafter mentioned the complain- 
ants were and they and each of them now are citizens of the State 
of New York; that at all the times hereinafter mentioned the re- 
spondents were and they and each of them now are citizens of the 
State of Nevada. 

Second. Your orators further show that on or about the 25th day 
of April, 1881, the Nevada and Oregon Railroad Company, a cor- 
poration duly organized and existing under and by virtue of the 
laws of the State of Nevada and engaged in the construction and 
operation of a railroad in the States of Nevada and California, duly 

executed under its corporate seal and signed by its president 

3 its series of three thousand bonds, each dated on that day 

and of the denomination of one thousand dollars each ; that 

in and by each of aforesaid bonds said Nevada and Oregon Railroad 

Company acknowledged itself indebted and promised to pay to the 
ii 
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holder thereof, at the city of New York, in gold coin of the United 
States of America, one thousand dollars on the first day of June in 
the year 1930, and also therein and thereby promised to pay interest 
thereon at the rate of eight (8) per cent. per annum, payable in the 
like gold coin, interest payable semi-annually on the first days of 
June and December in each year; that the said Nevada and Oregon 
Railroad Company in and by each of said bonds stipulated and 
agreed that the same and all rights and benefits arising therefrom 
might be transferred by indorsement or by delivery thereof; that 
the said Nevada and Oregon Railroad Company in and by each of 
said bonds further stipulated and agreed that should any default be 
made in the payment of the said interest or any part thereof 
+ on any day whereon the same was made payable as aforesaid, 
and should the same remain unpaid and in arrears for the 
space of six months, then from thenceforth the aforesaid principal 
sum of one thousand dollars, with all the arrearage interest thereon, 
should at the option of the holder thereof or his legal representative 
become and be due and payable immediately, although the period 
first therein limited for the payment thereof might not then have 
expired; that the said Nevada and Oregon Railroad Company 
further stipulated and agreed in and by each of said bonds that the 
same was one of aseries of three thousand of like amount, date, 
tenor, and effect, numbered from one to three hundred, both in- 
clusive, amounting in the aggregate to three million dollars, secured 
by a mortgage or deed of trust to the Union Trust Company of New 
York, a corporation created and existing under the laws of the State 
of New York and having its place of business in the city and State 
of New York, which said mortgage or deed of trust was dated 
o April 25, 1851, and which said mortgage or deed of trust was 
onall the estate, real end personal, and franchises then owned 
or thereafter to be acquired by the said railroad company in the 
States of Nevada and California; that the said Nevada and Oregon 
Railroad Company further stipulated and agreed in and by each of 
said bonds thit the same should have no force or effect until certi- 
fied by the said Union Trust Company of New York to be one of 
the bonds secured by the said mortgage or deed of trust. 

Third. Your orators further show that on or about the 25th day 
of April, 1881, the said Nevada and Oregon Railroad Company, for 
the better securing of the payment of the said sums of money men- 
tioned in the said bonds and the interest thereon, according to the 
true intent and meaning thereof, executed by its president and at- 
tested by its corporate seal and delivered to the said Union Trust 
Company lis certain mortgage or deed of trust, bearing date April 
25th, 1881, sealed with its corporate seal, signed by its president, 

and attested by the secretary of the said Nevada and Oregon 
6 Railroad Company, wherein and whereby, for “a good and 

valuable consideration, the said Nevada and Oregon Railroad 
Company granted, bargained, sold, alienated, assigned, released, con- 
veved,and confirmed unto the said Union Trust Company all and sin- 
gular the following property, franchises, and estate, real and personal, 
then existing or thereafter constructed, purchased, acquired, held in 
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possession or owned by the said Nevada and Oregon Railroad Com- 
pany, to wit: All the railroad line of the said Nevada and Oregon 
Railroad Company commencing at or near the town of Aurora, in 
the State of Nevada, and running thence to a point in the State of 
California, at or near the boundary line between said State of Cali- 
fornia and the State of Oregon, and where said boundary line be- 
tween said States intersects the eastern shore of Goose Lake, and 
extending through the counties of Esmeralda, Douglas, Ormsby, 
Washoe, and Roop, in the State of Nevada; thence into and through 
the counties of Sierra, Lassen, and Modoc, in the State of California, 

a distance of three hundred miles, as near as may be, inelud- 
7 ing all the lands and estate, real and personal, rights of way, 

roadway, track, and tracks, together with all the superstruct- 
ures, depots, depot grounds, station-houses, water-tanks, workshops, 
machine shops, machinery, side tracks, turn-out, turn-tables, weigh- 
ing scales, locomotives, tenders, cars, rolling stock of all kinds, fuel, 
equipments, fixtures, tools, and all other property which might be 
necessarily used or ordinarily used in operating or repairing said 
railroad or anything connected therewith, ineluding all of the said 
property then or thereafter to be constructed or completed, pur- 
chased, acquired, held, or owned by the said railroad company 
pertaining to said railroad, and all the corporate rights, privileges, 
and franchises of said company pertaining to said railroad, together 
with all and singular the tenements, hereditaments, and appurte- 
nances thereunto belonging or in anywise appertaining, and the re- 
version and reversions, remainder and remainders, rents, incomes, 
issues, and profits thereof, with all the rights, titles, interest, estate, 

property, possession, claim,and demand, in law or in equity, of 
>) said railroad company of, in, and to the same or any part or 

parcel thereof: to have and to hold the therein and above 
granted and described premises, estate, property, and franchises, 
with the appurtenances, unto the said Union ‘Trust Company of New 
York and to its successors and assigns in trust for the use, security, 
and benefit of every person who should become or be from time to 
time holders of said bonds and coupons or any of them; that in 
and by said mortgage or trust deed it was provided that in case the 
said railroad company or its suecessors should well and truly pay 
or cause or procure to be paid unto the holders from time to time 
of said bonds and coupons the said sums of money agreed to be paid 
by the said bonds and interest coupons attached thereto, at the place 
and times and in the manner set forth in the said bonds and coupons, 
according to the tenor, intent, and meaning thereof, then the said 
mortgage or trust deed and all the property, estate, right, franchises, 
and privileges thereof should cease, determine, and be void ; but if 

default should be made in the payment of said sums of 
ow) money or any part thereof and the same should remain un- 

maid for six months from and after the time when the same 
should have been paid according to the tenor of said bonds or 
coupons, then the said Union Trust Company of New York, its 
successors or assigns, might enter into and upon all and singular the 
premises by the said mortgage or trust deed granted, and with or 
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without such entry sell and dispose of the same and all benefit and 
equity of redemption of said railroad company therein at public 
auction, and, as the attorney of said railroad company, to make and 
deliver to the purchaser a good and sufficient deed or deeds of con- 
veyance for the same, and out of the money arising from such sale 
to retain the principal and interest then due on the said bonds and 
coupons, together with the costs and charges of advertisement and 
sale of the said premises and so forth, reudering the overplus of the 
purchase-money, if any, to the said railroad company. 

That said mortgage or trust deed further provided that on any 

such sale whoever should bid off or become the owner of said 
10 premises or any part thereof might be allowed to make pay- 

ment therefor on the aforesaid bonds and coupons at pro 
rata valuation, regulated by the net amount of the price which 
should be realized on such sale, less such amount of cash as the 
said Union Trust Company of New York or its successors or assigns 
should require to be paid in view of being able to convey a good 
title free of all incumbrances and any commissions and charges of 
the said Union Trust Company of New York. 

That it was further provided in and by the said mortgage or 
trust deed that nothing therein should be construed to deprive the 
said Unien Trust Company of New York or its suecessors of the 
right to foreclose sxid mortgage or trust deed by sale, as therein 
provided, or by proceedings in any court of competent jurisdiction. 

Your orators further show that said mortgage or trust deed was 
duly recorded in the several offices of the county recorders in the 
several counties of the States of Nevada and California wherein any 

part of the property therein described is situated. 
11 Your orators further show that of the said three thousand 
bonds secured by the said mortgage the said Union Trust 
Company certified six hundred and no more. 

That of said six hundred bonds so certified as aforesaid three hun- 
dred and ten bonds were negotiated and sold to your orators, — be- 
came and were the purchasers of the said 310 bonds, and paid a val- 
uable consideration therefor, and your orators are now the owners 
and holders of the said 310 bonds and each of them. 

Your orators further show that at the time of the purchase by your 
orators of the said 310 bonds and the delivery thereof to them, and 
in consideration of such purchase and delivery, your orators made 
and entered into an agreement with the said Nevada and Oregon 
Railroad Company, which said agreement was in tenor and effect 
as follows, te wit: That said railroad company would not issue, sell, 
transfer, or deliver to any person or persons any of the bonds of the 
said railroad company, except or in excess of the said 310 bonds 
sold, issued, and delivered to your orators as aforesaid, until 31 

miles of the said railroad had been completed, and that the 
12 said Nevada and Oregon railroad would not sell, issue, or de- 

liver to any person or persons the bonds of the said company 
for any more or greater sum of money than $10,000.00 worth of said 
bonds to each mile of completed road, nor then until each mile of 
road was completed. 
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And vour orators aver, on their information and belief. and so 
charge the fact to be, that the respondents and each of them had 
notice of the aforesaid agreement and terms thereof as last aforesaid 
pleaded ; and your orators further show that, notwithstanding the 
aforesaid agreement between your orators and the said Nevada and 
Oregon Railroad Company, the said Nevada and Oregon Railroad 
Company, by and through persons assuming to be and acting as its 
oflicers, to wit, trustees, president, and seeretary, did issue and cause 
to be issued and delivered to the respondents herein, in amounts as 
hereinafter more particularly stated, the said 290 of said six hundred 
bonds, well knowing at the time that no more than 31 miles of said 

railroad had been completed, and well knowing that the 
13 bonds theretofore issued and delivered to your orators were 

equal to $10,000.00 for each completed mile of said road ; 
and vour orators aver that the said respondents, severally and in the 
amounts hereinafter specified, well knowing the aforesaid covenants 
and agreements and well knowing that no more than 31 miles of 
said road had been completed and well knowing the fact that 310 
of said bonds had already been issued and delivered to your orators, 
received and accepted the said bonds; and your orators aver and 
charge the fact to be that the said 200 bonds were issued and deliv- 
ered by the said Nevada and Oregon Railroad Company and were 
received by said respondents and each of them with the fraudulent 
intent and purpose to participate in and share with your orators the 
benetits of the said mortgage or trust deed and any sums of money 
realized from the sale of said mortgaged property thereunder. 

Your orators further complaining, and upon their information 
and belief and so charge the fact to be, that the said 290 bonds and 

“ach of them were issued and delivered by the said railroad 
14 company and received by the said respondents and each of 

them in security for and in payment of the debts and liabil- 
ities of one Thomas Moore, the contractor and builder of said rail- 
road, and of certain other individuals, and were not issued or de- 
livered in security for or payment of the debts or liabilities of the 
said Nevada and Oregon Railroad Company; wherefore your orators 
aver that the issuance of said 290 bonds and each of them was, as 
against your orators, illegal, fraudulent, and void. 

And your orators, further complaining, show that they are in- 
formed and believe and charge the fact to be that the said respond- 
ent, H. J. MeMurray, has and claims to hold in his own right about 
fifty (O0) of said 290 bonds, and in trust for some person for your 
orators unknown fifty-six (56) of said 290 bonds. | 

And your orators, farther complaining, show that they are in- 
formed and believe and charge the fact to be that the said respond- 
ent, Jerry Schooling, has and claims to hold in his own right about 
two (2) of said 290 bonds. 

And your orators, further complaining, show that they are 
15 informed and believe and charge the fact to be that the said 
respondent, W. R. Chamberlain, has and claims to hold in 

his own right about four (4) of said 290 bonds. 

And your orators, further complaining, show that they are in- 
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formed and believe and charge the fact to be that the said respond- 
ents, and , copartners doing business in the 
firm name and style of Washoe Mill and Lumber Company, have 
and claim to hold in their own right about four (4) of said 290 
bonds. 

And your orators, further complaining, show that they are in- 
formed and believe and charge the fact to be that the said respond- 
ent, First National Bank, has and claims to hold in its own right 
about thirty (30) of said 290 bonds. 

And your orators, further complaining, show that they are in- 
formed and believe and charge the fact to be that the said respond- 
ents, Oliver Lonkey and E. R. Smith, copartners doing business in 
the firm name and style of Lonkey and Smith, have and claim to 

hold in their own right about four (4) of said 290 bonds. 
16 And your orators, further complaining, show that they are 
informed and believe and charge the fact to be that the said | 
respondent, W. E. I. Deal, has and claims to hold in his own right 
about six (6) of said 290 bonds. 

And your orators, further complaining, show that they are in- 
formed and believe, and charge the fact to be, that the said respond- 
ent, William: Webster, has and claims to hold in his own right about 
ei@lit (8S) of said 290 bonds, 

And your orators, further complaining, show that they are in- 
formed and believe,and charge the fact to be, that the said respond- 
ent, David Evans, has and claims to hold in his own right about 
two (2) of said 290 bonds. 

And your orators, further complaining, show that they are in- 
formed and believe, and charge the fact to be, that the said respond- 
ent, A. Frazier, has and claims to hold in his own right about one 
(1) of said 290 bonds. 

And your orators, further complaining, show that they are in- 
formed and believe, and charge the fact to be, that the said respond- 

ent, Clayton Beiknap, has and claims to hold in his own right 
17 about one (1) of said 290 bonds. 

And your orators, further complaining, show that they are 
informed and believe, and charge the fact to be, that the said re- 
spondent, R. L. Fulton, has and claims to hold in his own right 
about one (1) of said 290 bonds. 

And your orators, further complaining, show that they are in- 
formed and believe,and charge the fact to be, that the said respond- 
ent, Charles T. Bender, trustee, has and claims to hold as such trustee 
about sixty-one (61) of said 290 bonds. 

And your orators, further complaining, show that they are in- 
formed and believe, and charge the fact to be, that the said respond- 
ents, Thomas Hymens and P. b. Comstock, late copartners doing 
business at Reno, Nevada, have and claim to hold in their own right 
about one (1) of said 290 bonds. 

Your orators, farther complaining, show that said bonds and the 
coupons attached thereto are transferrable by indorsement and de- 
livery, and they believe that the said respondents and each of them 
will assign and transfer said bonds to an innocent purchaser for 
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18 value unless restrained by the order of the honorable the 
circuit court. 

Your orators, further complaining, show that the said railroad 
company having made default in the conditions of said bonds and 
mortgages, and having failed and refused on, to wit, the first days 
of June and December, 1881, and on the first days of June and 
December, 1882, to pay the interest on said bonds or any of them 
— the said holders of said 310 bonds to which your orators elected to 
declare the principal of said bonds due and payable, and having so 
elected and declared the said Union ‘Trust Company as trusiee as 
aforesaid, to wit, on the — day of Mareh, A. D. 1853, commenced 
an action in equity in the circuit court of the United States, ninth 
circuit and district of Nevada, to foreclose the said mortgage or trust 
deed and to sell the said property and to have the proceeds applied 
to the payment of the said 310 bonds of your orators and such other 
bonds, if any, as had been legally issued and were entitled to par- 

ticipate in the fund realized from the sale. 
19 Your orators, further complaining, show thaf said suit is 
how pending in said court, and the writ of subpeena has 
issued therein and served upon the said Nevada and Oregon Rail- 
road Company, respondent therein. 

In consideration whereof and forasmuch as your orators have 
no adequate remedy at law in the premises and can obtain no relief 
otherwise than in equity, your orators therefore pray the aid of this 
honorable court that the writ of injunction issue, directed to the 
said respondents and each of them, enjoining them and each of them 
from assigning or transferring or otherwise disposing of said bonds 
or any of them pending this suit or the said suit wherein the sar 
Union Trust Company of New York is complainant and the said 
Nevada and Oregon Railroad Company is respondent. 

And your orators further pray the decree of this honorable court 
to the effect and purport that the said respondents nor any of them 
are entitled to participate In or share the money realized from the 

sale of the said road in the said suit of the Union ‘Trust Com- 
20 pany of New York against the Nevada and Oregon Railroad 
Company. : 

And your orators further pray that a subpeena of the United 
States of America, issuing ont of and under the seal of this hon- 
orable court, issue, directed to the said respondents and each of 
them, commanding them and each of them to be and appear before 
this honorable court, then and there to answer all and singular the 
premises and perform and abide by the said injunction and deeree 
as may be made against them in the premises. 

, MORAN BROTITERS, 
Complainants. 
ROBT M. CLARKE, 


Solicitor for f omplainants. 
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UNITED STATES OF AMERICA, | 
County of Ormsby, State of Nevada, | 


P Ss 


Robert M. Clarke, being first duly sworn, on his oath deposes and 
says that he is the solicitor for the complainants in the above-entitled 


‘ause ; that he has read the foregoing bill and knows the con- : 
21 tents thereof, and the same is true of his own knowledge, ex- 


cept as to those matters which are therein stated on informa- 
tion and belief,and asto those matters he believes it to be true; that he 
makes this affidavit as the solicitor for complainants for the reason 
that said complainants reside out of the State of Nevada and are 
absent therefrom. 


i 


ROBT M. CLARKE, 


Solicitor for Complainants. 


Subscribed & sworn to before me this 15th day of April, 1883. 
[NOTARIAL SEAL. ] JAMES R. JUDGE, 
Notary Public, Ormsby Co., Nev. 


Endorsed : In the circuit court of the U.S., ninth cireuit, district 
of Nevada. Charles Moran, Daniel Comyn Moran, and Amide D. 
Moran, copartners, vs. H. J. MeMurray, Jerry Schooling, et al. Bill 
of coniplaint. Filed April 14,1883. T. J. Edwards, clerk. R. M. 
Clarke, solicitor for compl’ts. 


92 In United States Circuit Court for the District of Nevada. “ 


The President of the United States of America sends greeting to H. 

J. McMurray, Jerry Schooling, W. R. Chamberlain, wand 
——, copartners doing business in the firm name and style 
of Washoe Mill and Lumber Company; First National Bank, a 
corporation created and existing under and by virtue of the laws 
of the State of Nevada and of the United States of America, and 
doing business of banking at the town of Reno, in said State; 
Oliver Lonkey and E. R. Smith, copartners doing business in the 
firm name and styleof Lonkey and Smith; W. E. F. Deal, William 
Webster, David evans, A. Frazier, Clayton Belknap, R. L. Fulton, 
Thomas Hymers, and P. b. Comstock, late copartners doing busi- 
ness at Reno, Nevada; Charles T. Bender, trustee, A. H. Manning, 
and Berry, late copartners in trade, at the town of Reno, 
Nevada, defendants: 


> TS ke 


You are hereby commanded that you personally be and 
23 appear before the judges of our circuit court of the United 
States for the district of Nevada,:in our said court, on or be- 
fore the next rule day of said court occurring after twenty days 
from the issuance of this subpeena, at Carson City, Ormsby county, 
State and district of Nevada, to answer'unto a bill of complaint ex- ; 
| hibited against you in our said court by Charles Moran, Daniel 
| Comyn Moran, and Amide D. Moran, copartners in the business of 
banking in the city and State of New York, and to stand to, perform, 
and abide such order and decree as the court shall make in that be- 


half. 


f 
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And this you are not to omit under the penalty of two hundred 
and fifty dollars. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at the city of Washington, this 
14th day of April, A. D. 1883, and of our Independence the one 
hundred and seventh. | 

Attest my hand and the seal of said circuit court, affixed at my 
oftice in Carson City, the day and year last aforesaid. 

[. s.] T. J. EDWARDS, Clerk. 


24 Memorandum Pursuant to Rule 12, Supreme Court of the United 
| Stales 
> . 


You, the said H. J. McMurray, Jerry Schooling, W.R. Chamberlain, 
—, and , copartners doing business In the firm name 
and style of Washoe Milland Lumber Company ; First National Bank, 
a corporation created and existing under and by virtue of the laws 
of the State of Nevada and of the United States of America, and 
doing business of banking at the town of Reno, in said State; Oliver 
Lonkey and E. R. Smith, copartners doing business in the firm name 
and style of Lonkey and Smith; W. E. F. Deal, William Webster, 
David Evans, A. Frazier, Clayton Belknap, R. L. Fulton, Thomas 
Ilymers, and P. b. Comstock, late copartners doing business at 
Reno, Nevada; Charles T. Bender, trustee, A. H. Manning, and 
Berry, late copartners in trade at the town of Reno, Nevada, 
are to enter your appearance in the oflice of the clerk of said court, 
at Carson City aforesaid, on or before the next rule day of said court, 
occurring after twenty days from the time of the issuance of 

25 this writ; otherwise the said bill will be taken pro confesso. 

T. J. EDWARDS, 
Clerk U.S. Cireuit Court, Dist. Nevada. 


Endorsed: Office of the U. S. marshal, district of Nevada. | 
hereby certify that I received the within subpcena in equity on the 
15th day of April, A. D. 1883, and duly served the same on the de- 
fendants named therein by personally delivering a true copy thereof 
to Jerry Schooling, W. R. Chamberlain, C. A. Bragg, William Web- 
ster, Daniel Evans, A. Frazier, R. L. Fulton, Thomas Hymers, 
Charles T. Bender, A. H. Manning, and William I. Berry; also to 
Oliver Lonkey and E. R. Smith, of Verdi, all residents of Washoe 
county; P. Bb. Comstock, of Boca, in Nevada county, California, and 
W. E. F. Deal and Clayton Belknap, of Storey county,and by show- 
ing to each this origina]. As to defendant, H. J. MeMurray, after 

using due diligence, he cannot be found in my district. PLS. 
26 Corbett, U.S. marshal, dist. Nevada. Dated at Virginia, Nev., 

April 19th, 1883. U.S. cir. court, dist. Nevada. Charles 
Moran et als. vs. H. J. McMurray et als. Subpeena in equity. R. M. 
Clarke, solicitor. Filed Ap’l 20,1883. ‘T. J. Edwards, clerk. 
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Order. 


In the Circuit Court of the United States, Ninth Cireuit and District 
of Nevada. 


CHARLES Moran, Danien Comyn Moran, and Amipe D. Moray, 
Copartners Doing Business in the Firm Name and Style of Moran 
Bros., Complainants, 2 

is, 

H. J. McMurray, WAsHorE Mitt anp LumMBerR Company, JERRY 
Schooling, First National Bank of Nevada, A. H. Manning and 

Berry, Late Copartners Doing Business in the Firm Name and 
Style of Manning & Berry; W. R. Chamberlain, Oliver Lonkey, 

and E. R. Smith, Copartners Doing Business in the Firm 

27 Name and Style of Lonkey and Smith; W. E. F. Deal, Wil- 

liam Webster, David Evans, A. Frazier, Clayton Belknap, 
R. L. Fulton, Thomas Hymers, and P. B. Comstock, Late Copart- 
ners Doing Business Under the Firm Name and Style of Hymers 
and Comstock ; H. J. McMurray, Trustee of , and C. 'T. Ben- 
der, Trustee of ——, Respondents. 


It appearing that a bill in equity has been filed and writ of sub- 

poena issued in the above-entitled cause praying, among other things, . 
an injunction restraining the respondents and each of them from 
assigning, transferring, or delivering the bonds of the Nevada and 
Oregon Railroad Company ; and it appearing from said bill that the 
complainants are entitled to have such relief, and it also appearing 
that a motion for injunction therein has been made to be heard on 
Monday, May 7th, 1883, at the meeting of court on said day, and it 
also appearing that notice of said motion has been duly given to the 
respondents, and it also appearing that there is danger of ir- 

28 reparable injury to the complainants from delay: 
Now, therefore, in consideration of the premises, it is consid- 
ered and ordered that the respondentsand each of them be, and they and 
ach of them are hereby, restrained from assigning, transferring, or 
delivering any of the bonds of the Nevada and Oregon Railroad 
Company owned or held by them or either of them until the decis- 
ion upon the said motion for injunction. 
April 20, 1883. , 
G. M. SABIN, — 

US. Dist. Judge. 


Marshal’s Return. 


OFrrice OF THE U.S. Marsuar, District or NevaDa. 

I hereby certify that I received the within order on the 21st day 
of April, A. D. 1883, and duiy served the same on the defendants 
named therein by personally delivering a true copy thereof to Jerry 
Schooling, A. H. Manning, William F. Berry, W. R. Chamberlain, 
William Webster, A. Frazier, R. L. Fulton, Thomas Hymers, C. T. 
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Bender, and C. A. Bragg, all of the town of Reno and in 
29 Washoe county; also to Oliver Lonkey and E. R. Smith, of 

Verdi, in Washoé county; to P. B. Comstock, at Boea, in 
Nevada county, California; to David Evans, at Antelope Station, in 
Sierra county, Cal’a, and to W. E. F. Deal and Clayton Belknap, of 
Virginia City, Storey county, and by showing to each this original. 
As to defendant, H. J. McMurray, after due diligence, he cannot be 
found in my district. 

Dated at Virginia City, April 25th, A. D. 1885. 
P. S. CORBETT, 
U.S. Marshal, Dist. Nevada. 


Endorsed: In the circuit court of the U. S., ninth cireuit and dis- 
trict of Nevada. Charles Moran, Daniel Comyn Moran,and Amide 
WD). Moran, copartners, vs. H. J. MeMurray, Jerry Schooling, et ai. 
Order. Filed April 26, 1883. T. J. Edwards, clerk. 


Notice of Application for Injunction. 


30 In the Circuit Court of the United States, Ninth Cireuit and 
District of Nevada. 


CHuarRLes Moran, Danten Comyn Moran, and Amipe D. Moran, 
Copartners Doing Business in the Firm Name and Style of Moran 
Bros., Complainants, 

Uv. 

H. J. McMurray, Wasnor Mitn axnp LumMper Company, Jerry 
Schooling, First National Bank of Nevada, A. H. Manning and 
—— Berry, Late Copartners Doing Business in the Firm Name and 
Stvle of Manning & Berry ; W. R. Chamberlain, Oliver Lonkey, 
and E.R. Smith, Copartners Doing Business in the Firm Name 
and Style of Lonkey and Smith; W. FE. Fk. Deal, William Web- 
ster, David Evans, A. Frazier, Clayton Belknap, R. L. Fulton, 
Thomas Hymers, and P. B. Comstock, Late Copartners Doing 
Business under the Firm Name and Style of I[ymers and Com- 
stock ; H. J. MeMurray, Trustee of ——, and C. T. Bender, Trustee 
of ——, Respondents. 


ol You, the respondents above named, and each of you are 

hereby notified that on Monday, the 7th day of May, A. D. 
1885, at the meeting of court on that day or as soon thereafter as 
counsel can be heard, the above-named complainants will apply to 
the honorable the cireuit court of the United States for the ninth 
circuit and district of Nevada for an injunction, pending the litiga- 
tion, to enjoin you and each of vou from assigning, transferring, or 
delivering all or any of the bonds of the Nevada and Oregon Ratl- 
road Company held or owned by vou and which are the subject of 
litigation in the above-entitled cause and court; said application 
will be made upon the bill of complaint in said cause and evi- 
dence, documentary and oral, and aftidavits whieh will be hereafter 
served. 

ROBT M. CLARKE, 


Solicitor for Complainants. 
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Marshal's Return. 


32 Orrice oF THE U. S. MARSHAL, 
District OF NEVADA. 


I hereby certify that I received the within notice of application 
for injunction on the 17th day of April, A. D. 1883, and duly served 
the same on the defendants named therein by personally delivering 
a true copy thereof to Jerry Schooling, W. R. Chamberlain, C. A. 
Bragg, William Webster, Daniel Evans, A. Frazier, R. L. Fulton, 
Thomas Hymers, Charles T. Bender , A. HH. Manning, and William 
T. Berry; also to Oliver Lonkey and E. R. Smith, of Verdi, all resi- 
dents of Washoe county; P. B. Comstock, of Boca, in Nevada county, 
California, and W. E. F. Deal and Clayton Belknap, of Storey county, 
and by showing to each this origi: ial. As to defendant, H. J. Me- 
Murray, after using due diligence, he cannot be found in my dis- 
trict. 

Dated at Virginia, Nev., April 19th, 1883. 

P. S. CORBETT, 
LU. S. Marshall, Dist. Nevada. 


‘ 


33 Endorsed: [n the circuit court of the U.S., ninth circuit 

and district of Nevada. Charles Moran, Daniel Comyn 
Moran, and Amide LD. Moran, copartners, comp't-, vs. H. J. MeMur- 
ray, Jerry Schooling, et al., resp’ts. Notice of application for injunce- 
tion. Filed April 20), 1883. T. J. Edwards, clerk. 


In the Circuit Court of the United States, Ninth Circuit, District of 
Nevada. 


Cuaries Moran, Danie, Comyn Moran, and Amipe D. Moray, 
Complainants, 
U. 

H. J. McMurray, Jerry ScnHoorine, W. R. CHamperrary, Wo. 
Henry, Charles Curtois, David Martin, and H. W. Bragg, Copart- 
ners Doing Business in the Firm Name and Style of Washoe 
Mill and Lumber ompany; First National Bank, a Corporation 
Created and Existing Under and by Virtue of the Laws of the 
State of Nevada and of the United States of America, and Doing 

Business of Banking at the Town of Reno, in said State; 
3- Oliver Lonkey «& E. °R. Smith, Copartners Doing Business 
in the Firm Name of Lonkey & Smith; W. E. F. Deal, 
William Webster, David Evans, A. Frazier, Clayton Belknap, R. 
L. Fulton, Thomas Hymers, and P. B. Comstock, Late Copartners 
Doing Business at Reno, Nevada; Charles T. Bender, Trustee, A. 
H. Manning and W. F. Berry, Late Copartners in Trade at the 
Town of Reno, Nevada, Defendants. 


The clerk will please enter my appearance as solicitor for the de- 
fendants in the above-entitled cause. 
Yours, c., W. E. F. DEAL, 
Solicitor for Defendants. 
Dated May 7, 1883. 
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Endorsed: U.S. ecireuit court, ninth cireuit, district of Nevada. 
Charles Moran et al. v. H. J. MeMurray et al. Precept for appear- 
ance of def’ts. Filed May 7, 1885. ‘T. J. Edwards, clerk. 


30 In the Cireuit Court of the United States, Ninth Cireuit, Dis- 
trict of Nevada. 


CHARLES Moran, Danie Comyn Moran, and Amipe D. Moran, 
Copartners in the Business of Banking in the City and State of 
New York, Complainants, 

| US. 

H. J.. McMurray, Jerry Scnoorinc, W. R. Cuampernars, Wo. 
Henry, Charles Curtors, David Martin, and H. W. Bragg, Co- 
partners Doing Business in the Firm Name and Style of the 
Washoe Mill and Lumber Company; First National Bank, a Cor- 
poration Created and Existing Under and by Virtue of the Laws 
of the State of Nevada; Oliver Lonkey and E. R. Smith, Copart- 
ners Doing Business Under the Firm Name and Style of Lonkey 
and Smith; W. E. F. Deal, William Webster, David Evans, A. 
Frazier, Clayton Belknap, R. L. Fulton, Thomas Hymers, and P. 
B. Comstock, Late Copartners Doing Business at Reno, Nevada ; 
Charles T. Bender, Trustee, A. H. Manning, and W. F. Berry, 
Late Copartners in Trade at Reno, Nevada. 


36 The joint and several answer of H. J. MeMurray, Jerry 
Schooling, W. R. Chamberlain, and Wm. Henry, Charles 
Curtors, David Martin, and H. W. Bragg, copartners doing busi- 
ness under the firm name and style of Washoe Mill and Lumber 
Company; First National Bank, a corporation organized and ex- 
isting under the laws of the State of Nevada; Oliver Lonkey and 
I. R. Smith, copartners doing business under the firm name of 
Lonkey and Smith; W. E. F. Deal, William Webster, David 
Evans, A. Frazier, Clayton Belknap, R. L. Fulton, Thomas Hy- 
mers, and P. B. Comstock, late copartners; Charles T. Bender, 
trustee, A. H. Manning, and W. F. Berry, late copartners in trade 
at the town of Reno, to the bill of complaint of Charles Moran, 
Daniel Comyn Moran, and Amide D. Moran. 


These defendants, now and at all times hereafter saving and re- 
serving to themselves and each of themselves and each and all of 
them all benefit and advantage of exception which can or may be 
had or taken to the many errors, uncertainties, and other imper- 

fections in the said complainants’ bill of complaint contained, 
Od for answer thereunto or unto so much and sueh parts thereof 

as these defendants are advised is or are material or neces- 
sary for them to make answer unto—these defendants, answering, say 
that they admit that the Nevada and Oregon Railroad Company, 
the corporation named in said bill of complaint, duly executed its 
series of three thousand bonds as alleged in said bill of complaint. 

And, further answering, defendants admit that said corporation 
last named made, executed, and delivered to the Union Trust Com- 
pany named in said bill of complaint its certain mortgage or deed 
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of trust, as in said bill of complaint alleged, but that said mortgage 
or deed of trust contained other conditions, agreements, and cove- 
nants than those and in addition to those set forth in said bill of 
complaint, which said other conditions, agreements, and covenants 
are fully set forth in said mortgage or deed of trust, a copy of which 
is hereunto annexed and made part hereof, marked Exhibit A. 
These defendants, further answering, admit that of the said 
o8 three thousand bonds mentioned in said bill of complaint, 
secured by the said mortgage, the said Union Trust Company 
certified six hundred and no more; and these defendants admit that 
of said six hundred bonds so certified as aforesaid three hundred and 
ten bonds were negotiated and sold to said complainants, and said 
complainants were the purchasers of the said 310 bonds, and paid a 
valuable consideration therefor, and said complainants are now the 
owners and holders of said 310 bonds and each of them. 

Defendants deny that at the time of the purchase by complainants 
of the said 310 bonds or the delivery thereof or any thereof to them 
or at any other time, or that in consideration of such purchase or 
delivery, or upon any other consideration, complainants made or 
entered into an agreement with the said Nevada and Oregon Rail- 
road Company, or that said agreement was in tenor or effect that 
said railroad company would not issue, sell, transfer, or deliver to 
any person or persons any of the bonds of the said railroad com- 

pany, except or in excess of the said 310 bonds sold, issued, 
ov and delivered to said complainants, until 31 miles or any 

other number of miles of the said railroad had been com- 
pleted, or that the said Nevada and Oregon Railroad Company 
would not sell, issue, or deliver to any person or persons the bonds 
of the said company for any sum or greater sum of money than 
$10,000.00 worth of said bonds to each mile of completed read, or 
then until each mile of road was completed. 

And defendants allege that said railroad company did not issue 
any of said bonds except said 310 bonds until after the completion 
of said 31 miles of said road ; and defendants deny that they or any 
of them had notice or any notice of the said agreement set forth in 
said bill of complaint or the terms of any such agreement as pleaded 
in said bill of complaint or otherwise. 

And defendants allege that they are informed and believe, and 
upon such information and belief allege, that no agreement of any 
nature or kind whatever was ever made with said complainants or 

with any one by said Nevada and Oregon Railroad Company 
40) with reference to said bonds mentioned in said bill of com- 

plaint, to wit, said 3,000 bonds of $1,000.00 each, except said 
mortgage or deed of trust in said bill of complaint and in this an- 
swer mentioned and set forth. 

Defendants deny that said Nevada and Oregon Railroad Company, 
by or through persons assuming to be or acting as its officers, to wit, 
trustees, president, or secretary, did issue or cause to be issued and 
delivered to the defendants herein in the amounts or otherwise as 
in said bill of complaint stated the said 290 of said six hundred 
bonds, but defendants allege that said Nevada and Oregon Railroad 
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Company, through its duly constituted president, secretary, and 
board of trustees, did negotiate, sell, and deliver for valuable con- 
siderations to defendants herein, in amounts hereinafter set forth, 
117 of said six hundred bonds which were of the series of three 
thousand bonds of $1,000 each, made, executed, and delivered to 
said Union Trust Company , as set forth in said bill of complaint, 
each and all which said 117 of said six hundred bonds were duly 

certified by said Union Trust Company to be one of the 
41 bonds secured by the said morigage or deed of trust; and 

defendants admit that they well knew that the bonds deliv- 
ered to complainants were equal to $10,000 for each completed mile 
of said road; and defendants, further answering said bill of com- 
plaint, deny that they well knew or knew at all the covenants or 
agreements set forth in said bill of complaint alleged to have been 
made between complainants and said Nevada and Oregon Railroad 
Company, or that they well knew or knew at all that no more than 
31 miles of said road had been completed, — received or accepted the 
said bonds or any thereof. 

And defendants further deny that the said 290 bonds mentioned 
in said bill of complaint or said 117 bonds negotiated and sold to 
defendants as aforesaid, and as more particularly hereinafter set 
forth, or any thereof, were issued or delivered by the said Nevada 
and Oregon Railroad Company or were received by the said defend- 
ants or any of them with the fraudulent intent or purpose to par- 

ticipate in or share with complainants the benefits of the said 
42 mortgage or trust deed or any suin of money realized from 

the sale of said mortgaged property thereunder, or with any 
frandulent intent or purpose whatever, or that such purpose or intent 
was fraudulent; but, on the contrary, defendants allege that the 
sald 117 bonds were delivered by said Nevada and Oregon Railroad 
Company and its officers for the purpose of negotiating and selling 
the same and were received by the defendants for the purpose of 
getting value for the consideration paid by them therefor, and for 
all legal intents and purposes the ownership of said bonds and the 
execution of said mortgage entitle them to. 

Defendants, further answering said bill of complaint, deny that 
said 200 bonds or each or any of them, or said 117 bonds or any of 
them, were issued or delivered by said Nevada and Oregon Railroad 
Company or were received by defendants or any of them in security 
of or for the payment of the debts or’ liabilities of Thomas Moore, 
the contractor or builder of said railroad, or certain or any other 

person, except said Nevada and Oregon Railroad Company, 
43 or were not issued or delivered as security for or in payment of 

the debts or liabilities of the shid Nevada and Oregon Rail- 
road Company, and defendants further deny that said 200 bonds or 
any of them, or said 117 bonds or any of them, were issued by said 
railroad company or received by defendants or either of them in 
payment of the debts or liabilities of said Thomas Moore or any 
other person, except such debts as said railroad company assumed 
and agreed to pay for yaluable considerations paid to it by said 
Moore, which particular debts so paid are set forth specitically here- 
inafter in the paper marked Exhibit B and made part hereof. 
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And defendants further deny that the issuance of said 290 bonds 
or any of them, or said 117 bonds or any of them, was, against 
complainants or against any one, illegal, fraudulent, or void, but, on 
the contrary, they allege that each and ali of said 117 bonds were 
legal, bona fide, honest, and valid, and were issued to defendants, as 

hereinafter set forth, for valuable considerations, and that 
44 each and all of said defendants paid said Nevada and Ore- 

gon Railroad Company as much per dollar, if not more, than 
said complainants paid for their 310 bonds per dollar. 

And defendants, further answering, deny that the said H. J. 
MeMurray has or claims to have in his own right about 50 of said 
290 bonds or, in trust for some person, 56 of said 290 bonds; but, on the 
contrary, defendants allege that said H. J. McMurray does own and 
claim to own 56 of said bonds in his own right; and defendants 
admit that said defendant, Jerry Schooling, holds and claims to own 
in his own right two of said 290 bonds, and allege that he does own 
and hold in his own right five of said bonds. 

And defendants admit that said defendant, W. R. Chamberlain, 
has and claims to hold in his own right four of said bonds; and de- 
fendants deny that the Washoe Mill and Lumber Company have or 
claim to hold in their own right or otherwise four or any other 
number of said 290 bonds. 

And defendants, further answering said bill of complaint, 

45 admit that the First National Bank has and claims to hola in 

its own right as trustee 28 of said 290 bonds, but they deny 

that said bank has or claims to hold in its own right thirty or any 
other number of said 290 bonds, except said 28 bonds. 

And defendants admit that said defendants, Oliver Lonkey and 
Kk. R. Smith, copartners in the firm name of Lonkey and Smith, 
have and claim to hold in their own right four of said 290 bonds. 

And defendants deny that said defendant, W. E. F. Deal, has or 
claims to hold in his own right about six or any other number of 
said 290 bonds, and they allege that said W. E. F. Deal did own and 
hold five of said bonds—of said 200 bonds—but that prior to the 
commencement of this action he sold, assigned, and transferred and 
delivered, for a valuable consideration, all of said bonds, as follows: 
Four thereof to Catharine Winnie, a citizen of the State of Nevada, 
and one thereof to Homer 8. King, a citizen of the State of Cali- 
fornia. 

And defendants, further answering, deny that said defendant, 

William Webster, has or claims to hold in his own right 
46 eight of said bonds or any other number, but they admit 
that prior to the service of the injunction upon him issued 
in this action he did own and hold eight of said bonds, and that 
prior to the service of said injunction upon him he sold, assigned, 
and transferred and delivered to William Wright, a citizen of Ne- 
vada, said eight bonds for a valuabie consideration, who now owns 
and holds said eight bonds; and said defendants further admit that 
said defendant, David Evans, has and claims to hold two of said 
290 bonds. 
And said defendants admit that said defendant, A. Frazier, has 
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and claims to hold in his own right one of said 290 bonds; and 
defendants deny that the said defendant, Clayton Belknap, has or 
claims to hold in his own right one of said bonds, but they admit 
that Charles T. Bender, one of defendants, as trustee, holds one of 
said bonds for said Clayton Belknap, who is interested therein to the 
extent of $487.50 of its face value; and defendants deny that said 
defendant, R. L. Fulton, has or claims to hold in his own 
47 right one of said 290 bonds, but they admit that said Charles 
T. Bender, trustee, holds one of said bonds in trust for said 
R. L. Fulton, who is interested therein to the extent of $428.75 of 
its face value; and defendants deny that Charles 'T. Bender has or 
claims to hold, as such trustee, about sixty-one of said 290 bonds or 
any other number other than four bonds, and that he holds said four 
bonds as trustee for defendant, W. I. I. Deal, to the extent of $625 
of the face of one of said bonds; and as trustee for Clayton Belknap, 
defendant, to the extent of $457.50 of one of said bonds; and as 
trustee for R. L. Fulton to the extent of $428.75 of one of said bonds; 
and as trustee for defendant, William Webster, to the extent of $125 
of the face of one of said bonds; and as trustee for Lonkey and 
Smith, defendants, to the extent of $330.88 of the face of one of said 
bonds : and as trustee for defendant, Jerry Schooling, to the extent 
of $354.65 of oneof said bonds; and as trustee for defendants, Man- 
ning and Berry, to the extent of $526.57 of one of said bonds; 
48 and for defendants, Ilymyers and Comstock, one of said bonds 
to the extent of $586.25 thereof. 

Defendants, further answering, deny that said defendants, Ilymers 
and Comstock have, or claim to hold in their own right one or any 
other number of said 290 bonds; but they admit that Charles T. 
Bender, as trustee, holds one of said bonds for Hymers and Com- 
stock to the extent of $586.25. 

Defendants admit that said bonds and the coupons thereto at- 
tached are transferable by indorsement and delivery, and that said 
respondents and each of them will assign and transfer said bonds 
to an innocent purchaser for value unless restrained by the order of 
this honorable court, if they desire to do so, as they allege they have 
the right to do unless so restrained. 

And defendants further answering, allege that, in ade lition to the 
117 bonds of said 290 bonds held by said defe ndants, A. A. Watkins, 
a citizen of the State of Califernia, has negotiated and received from 

said Nevada and Oregon Railroad Company thirteen of said 
49 bonds for a valuable consideration, who now owns and holds 
the same. 

That in addition thereto said Nevada and Oregon Railroad Com- 
pany has sold and delivered, for a valuable consideration, to James 
I’, Lewis, a citizen of Nev ada, two of said bonds, who now owns and 
holds the same; that in addition thereto said Nevada and Oregon 
Railroad Company has sold and delivered, for a valuable considera- 
tion, to George H. Dana, a citizen of California, three of said bonds, 
who now owns and holds the same; that in addition thereto said 
Nevada and Oregon Railroad Company has sold and delivered to 
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William Wright, a citizen of Nevada, for a valuable consideration, 
five of said bonds, who now owns and holds the same. 

That said Nevada and Oregon Railroad Company has sold and 
delivered to Robert H. Lindsay, a citizen of Nevada, seven of said 
bonds for a valuable consideration, who now owns and holds the 
same either in his own right or as trustee for A. J. Clark, Mrs. Agnes 
McClellan, administratrix of the estate of H. G. McClellan, deceased, 

and J. H. Parker, all of whom are citizens of Nevada. 
o0 And defendants and each of them elect to declare the 

principal of said 117 bonds issued to or for them as aforesaid, 
due and payable with the interest thereon, now due, and they pray 
that the action of said complainant,in so far as it is sought to enjoin 
or restrain them or either of them from disposing of their said bonds 
as it is their legal right todo, be dismissed, and that the restraining 
order heretofore issued may be dissolved. 

And defendants pray that a decree be entered herein adjudging 
and decreeing that they are the legal owners of the bonds issued as 
aforesaid to them; that each and all of said 147 bonds issued and 
delivered as aforesaid by said Nevada and Oregon Railroad Com- 
pany be declared valid and legal bonds of said company, and that 
the holders thereof be by the decree of this honorable court ad- 
judged and decreed to participate in the fund realized from the sale 
under the foreclosure decree and sale prayed for in the action now 
pending in this court, mentioned in complainant’s bill of complaint, 

wherein The Union Trust Company of New York is com- 
51 plainant and The Nevada and Oregon Railroad Company is 
defendant. 

And defendants pray for all such other and further relief as may 
to the court seem meet and equitable in the premises. 

And your petitioners wil! ever pray. 

W. E. F. DEAL, 
Solicitor for Defendants. 
WM. WEBSTER, Of Counsel. 


Unirep Sratres or AMERICA, ] .. , 
District of Nevada, J _ 

And now come W. E. F. Deal, William Webster, David Evans, C. 
T. Bender, W. 'T. Berry, of Manning & Berry; D. W. Balch, George 
A. King, C. A. Bragg, —, being each first duly sworn, deposes and says 
that he has heard the foregoing answer read and knows the con- 
tents thereof; that the same is true of his own knowledge, except as 
to the matters therein stated on his information and belief, and that 
as to those matters he verily believes it to be true; and said W. E. 
I. Deal deposes and says that he makes this affidavit, in his own 

behalf and on behalf of Oliver Lonkey and E. R. Smith, as 
o2 their attorney, because said Oliver Lonkey and E. R. Smith 
have authorized him to make the same as their attorney, and 
they are now out of the said district of Nevada; and William Web- 
ster deposes and says that he makes this affidavit on his own behalf 
and as the duly authorized attorney on behalf of Jerry Schooling 
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and Clayton Belknap; and said D. W. Balch makes this affidavit as 
the duly authorized agent of H. J. McMurray, and because said H. 
J. McMurray is now out of said district of Nevada; and George A. 
King makes this affidavit on behalf of W. R. Chamberlain, whose 
agent for this purpose he is; and D. W. Balch deposes and says that 
he makes this affidavit also on behalf of A. Fraser , Whose agent he 
is; and C. A. Bragg says he makes this affidavit on behalfof Washoe 
Mill and Lumber Company, because he is so authorized to do, and 
William Webster says he also makes this affidavit on behalf of the 
First National Bank and C. T. Bender, because he is authorized so 
to do. 

W. FE. FL DEAL. 

W. WEBSTER. 


53 D. W. a CU. 
GEO. KING, 
C. A. eRAGG 
W. T. BERRY. 


DAVID EVANS. 


Subscribed and sworn to before me this seventh day of May, 1883. 
. TT. J. EDWARDS, 
Clerk & Com’r U. S. Cir. Court, Dist. Nevada. 


Exuipir “ A.” 


This indenture, made and entered into this twenty-fifth day of 
April, A. D. 1881, by and between the Nevada and Oregon Railroad 
Company, a railroad corporation duly incorporated and organized 
under and in pursuance of the laws of the State of Nev: ada, party 
of the first part, and The Union ‘Trust Company of New Y ork, party 
of the second party, witnesseth : 

Whereas the said party of the first — desires to make and complete 
the construction and equipment of a proposed railroad running and 

to be run from a point at or near the town of Aurora, in the 
o4 county of Esmeralda, in the State of Nevada, to a point in 

the State of California at or near the boundary line between 
said State of California and the State of Oregon, and where said 
boundary line between said States intersects the eastern shore of 
Goose Lake, running through the counties of Esmeralda, Douglas, 
Ormsby, Washoe,and Roop, in the State of Nevada; thence into and 
through the counties of Sierra, Lassen, and Modoc, in the State of 
California, toa point in said county of Modoc, in said State, at or near 
the boundary line between said State and the State of Oregon, and 
where said boundary line between said States intersects the eastern 
shore of Goose Lake, a distance of about three hundred miles; and 
to that end the stockholders of said corporation, ata meeting thereof 
duly held, and the directors thereof, also at a meeting duly held, 
have authorized and directed the issue of its bonds to be secured by 
a first mortgage upon said road and its rolling stock, fixtures, and 
franchises as now existing, and which may hereafter be acquired, in 
manner and form and with the conditions, provisos, covenants, and 
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obligations hereafter set forth, said bonds to be substantially ) 

5d in the following form and containing the following terms, to 

wit: 
STATE OF NEVADA. 
First-Mortgage Gold 8 Per Cent. Bond. 

Know all men by these presents that the Nevada and Oregon Rail- 

road Company, a corporation duly incorporated under the laws of 
“oe 


the State of Nevada, acknowledges itself to be indebted for moneys 
advanced to its use, and promises to pay to the holder hereof one 
thousand dollars in gold coin of the United States of America of | 
the present standard and weight on the first day of June, which will 
be in the year 1930, at the city of New York, with interest thereon 
at the rate of eight per cent. per annum, and to be paid semi-an- 
nually on the first days of June and December in each year on the 
presentation of the annexed coupons as they respectively become 
due, at the city of New York, in gold coin of the United States of 
like standard and weight; for which payments, well and truly to be 
made, the said corporation binds itself and its successors, and doth 
hereby further agree that this obligation and all rights and 
ob henefits arising therefrom may be transferred by general or 
special endorsement or by delivery, and hereby waives all 
benefit or exception of advantage which it is or may be entitled to 
from valuation, appraisement, attachment, redemption, or stay laws. a 

And it is hereby expressly agreed that should any default be ; 
made in the payment of the said interest or any part thereof on 
any day whereon the same is made payable as aforesaid, and should 
the same remain unpaid and in arrear for the space of six months, 
then and from thencefortl—that is to say, after the expiration of the 
said six months—the aforesaid principal sum of one thousand dol- 
lars, with all arrearage of interest thereon, shall, at the option of the 
holder hereof or his legal representatives, become and be due and 
payable immediately thereafter, although the period first above lim- 
ited for the payment of said principal may not then have expired, 
anything here nbefore contained to the contrary thereof in any wise 
notwithstanding. 

This bond is one of a series of three thousand of like amount, 

date, tenor, and effect, numbered from 1 to 3,000, inclu- 
o7 sive, amounting in the aggregate to three million dollars 

($3,000,000), secured by deed of trust or mortgage to the 
Union Trust Company of New York as trustee, bearing date the 
twenty-fifth day of April, eighteen hundred and eighty-one, on all 
the estate, real and personal, and franchises then owned and to be 
thereafter acquired in the States of Nevada and California by said 
corporation. 

This bond shall have no force or effect until certified by the 
trustees to be one of the bonds secured by the said mortgage. 

In testimony whereof the said corporation has hereunto caused 
to be affixed its corporate seal and these presents to be subscribed 
by its president and treasurer this twenty-fifth day of April, in the “ 
year one thousand eight hundred and eighty-one. ' 


vs 
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Coupons for interest to be attached to said bonds substantially in 
the following form, to wit: 

On the first day,of , one thousand — hundred and —, the 
Nevada and Oregon Railroad Company will pay the bearer, at the 
city of New York, forty dollars in United States gold coin of the 
present standard and weight for six months’ interest on bond 


WO. =. 


58 April 25th, 1881. 


, Treasurer. 


Now, therefore, this indenture witnesseth: That the said Nevada 
and Oregon Railroad Company, party hereto of the first part, for 
the better securing of the payment of the said sums of money men- 
tioned in the said bonds or obligations, and said interest thereon 
and coupons thereto attached, according to the true intent and 
meaning thereof, and also for and in consideration of the sum of 
one dollar to it in hand paid by the said party of the second part 
at and before the sealing and delivery of these presents—the receipt 
whereof is hereby acknowledged—has granted, bargained, sold, 
aliened, assigned, released, conveyed, and confirmed, and by these 
presents does grant, bargain, sell, alien, release, convey, and confirm, 
unto the party of the second part and to its successors and assigns 
forever ail the following property, franchises, and estate, real and 
personal, now or hereafter constructed, purchased, acquired, held 
in possession, or owned by said company, to wit: All the railroad 

line of the said company, commencing at or near the town 
59 of Aurora, in the State of Nevada, and running thence to a 

point in the State of California at or near the boundary line 
between said State of California and the State of Oregon, and where 
said boundary line between said States intersects the eastern shore 
of Goose Lake, and extending through the counties of Esmeralda, 
Douglas, Ormsby, Washoe, and Roop, in the State of Nevada; thence 
into and threugh the counties of Sierra, Lassen, and Modoe, in the 
State of California,a distance of three hundred miles, as near as may 
be, including all the lands and estate, real and personal, rights of 
way, roadway, track and tracks, together with all the superstructures, 
depots, depot grounds, station-houses, water-tanks, workshops, ma- 
chine shops, machinery, side tracks, turn-outs, turn-tables, weighing 
scales, locomotives, tenders, cars, rolling stock of all kinds, fuel, equip- 
ments, fixtures, tools, and all other property which may be necessa- 
rily used or ordinarily used in operating or repairing said railroad 
or anything connected therewith, including all of the said property 

which is now or may liereafter, in whole or in part, be 
60 constructed or completed, purchased, acquired, held or owned 

by the said company pertaining to said railroad, and all the 
corporate rights, privileges, and franchises of said company pertain- 
ing to said road, together with all and singular the tenements, here- 
ditaments, and appurtenances thereunto belonging or in anywise 
appertaining, and the reversion and reversions, remainder and re- 
mainders, rents, incomes, issues, and profits thereof, with all the 
rights, titles, interest, estate, property, possession, claim, and demand | 
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in law or in equity, of the said party of the first part, of, in, and to 
the same or any part or parcel thereof; to have and to hold the above 
granted and described premises, estate, property, and franchises, with 
the appurtenances, unto the said party of the second part and to its 
successors and assigns in trust for the use, security, and ben- 
efit of every person or corporation who shall become or be 
from time to time holders of said bonds and coupons or any 
of them: Provided always, nevertheless, and these presents are 
upon the express condition, That if the said party o the 
61 first part or its successors shall well and truly pay or ‘ause 
or procure to be paid unto the holders, from time to time, of 
said bonds and coupons and each and every of them the said sums 
of money to be paid by the said bonds and the interest coupons at- 
tached thereto at the place and times and in the manner set forth 
in the said bonds and coupons, according to the tenor, intent, and 
meaning thereof, then these presents and all the property, estate, 
right, franchises, and privileges herein and hereby granted and con- 
veyed shall cease, determine, and be void; and if default shall be 
made in the payment of the said sums of money specified in said 
bonds or coupons or any part thereof, and if the same’shall remain 
unpaid for the period of six months from and after the time when 
the same should have been paid, according to the terms of said 
bonds or coupons, tnen the said party of the second part, its succes- 
sors and assigns, its agents or servants, in that behalf may enter into 
and upon and take possession of all or,in their discretion, 
62 any part of the said premises and property hereinbefore de- 
scribed or intended so to be and work and operate the said 
railroad and receive the income and receipts and profits thereof, and 
out of the same pay— 

First. The expenses of running and operating the same, including 
all taxes and annual legal charges, and including therein such rea- 
sonable compensation as it or they may allow to the several persons 
employed and engaged in the running and superintendence of the 
same, and a reasonable compensation to the party of the second part, 
its successors and assigns. 

Second. The expenses of repairing and renewing the said road, 
appurtenances, locomotives, and the rolling stock thereof, and 
all other reasonable and proper charges and expenses necessary for 
the care and management thereof, including all reasunable and 
proper betterments, replacements, additions, and extensions. 

Third. To pay, as far as the same will suftice, the interest and, 
when due, the principal of said bonds. 

sut nothing hereinbefore or hereinafter contained shal! be 

63 construed to deprive the said party of the second part or its 

successors of the right to foreclose this mortgage by sale, as 

hereinafter provided, or by proceedings in any court of competent 
jurisdiction. 

And, further, if default shall be made in the payment of the said 
bonds and coupons above mentioned or any of them that then and 
from thenceforth it shall be lawful for the said party of the second 
part, its successors and assigns, to enter into and upon all and sin- 
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gular the premises hereby granted or intended so to be, and with or 
without such entry to sell and dispose of the same and all benefit 
and equity of redemption of the said party of the first part therein 
at public auction, and, as the attorney of the said party of the first 
part, for that purpose by these presents duly authorized, constituted, 
and appointed, to make and deliver to the purchaser or purchasers 
thereof a good and sufficient deed or deeds of conveyance in the law 
for the same, and out of the money arising from such sale to retain 

the principal and interest which shall then be due on the 
64 said bonds and coupons, together with the costs and charges 

of advertisement and sale of the said premises and a reasonable 
compensation, rendering the overplus of the purchase-money (if any 
there shall be) unto the said party of the first part, which sale, so 
to be made, shall forever be'a perpetual bar, both in law and equity, 
against the said party of the first part and against all other persons 
claiming or to claim the premises or any part thereof by, from, or 
under it. 

But,on any such sale, whoever shall bid off and become the owner 
of the said premises or any part thereof may be allowed to make 
payment therefor by the aforesaid bonds and coupons at a pro rata 
valuation regulated by the net amount of the price which shall be 
realized on such sale, less such an amount of cash, however, as the 
said party of the second part or its successors or assigns shall re- 
quire to be paid in view of being able to convey a good title, free 
of all incumbrances, charges, and expenses, and for their own com- 

missions and charges. 
65 And it is hereby agreed between the parties to this inden- 

ture that in the meantime, and until default shall be made 
in the payment of the interest or principal of the said bonds or 
coupons or of some of them or some part thereof, or in some of the 
covenants or agreements to be kept, observed, or fulfilled by the 
said party of the first part, it shall be lawful for the said party of 
the first part peacefully and quietly to have, hold, use, possess, and 
enjoy the said premises, with the appurtenances, and to receive the 
incomes, issues, and profits thereof to its own use and benefit, with- 
out any hindrance or interruption or disturbance whatsoever of or 
from the party of the second part, its successors or assigns, or any 
other person whatever lawfully claiming or to claim the same by, 
from, or under them or any of them. 

And the said party of the first part hereby agrees and covenants 
to and with the said party of the second part and its successors and 
assigns that it will pay and keep down all ordinary and extraordi- 

nary taxes, assessments, and other public burdens and charges 
66 which shall or may be imposed upon the premises herein de- 
scribed and hereby conveyed, and every part thereof. 

And the said party of the second part or its successors and assigns 
or any one or more of the holders of said bonds may, in case of the 
default of the said party of the first part in this behalf, pay and dis- 
charge the same and any other lien or ineumbrance upon said 
property which may in any way, either in law or equity, be or be- 
come in effect a charge or lien thereon prior to the said bonds, o1 to 
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which said bonds may be subject or subordinate, and for all pay- 
ments thus made the parties making the same shall be allowed in- 
terest thereon at the rate of eight per cent per annum, and such 
payments, with the interest thereon, shall be, and are hereby, secured 
to them by these presents and declared to be payable and _ collect- 
able in the same sort of currency or money wherein they shall have 
been paid, and the same shall be payable by said party of the first 
part to said party of the second part, its successors and assigns, upon 
demand in trust for the party or parties paying the same, 
67 and may be paid out of the proceeds of the sale of said prem- 
ises hereinbefore authorized. 

And the said party of the first part further covenants and agrees 
to and with the said party of the second part and its successors and 
assigns that it will at any and all times hereafter, upon the request 
of the said party of the second part or its successors and assigns, 
execute, acknowledge, and deliver to the said party of the second 
part and its successors and assigns all and every such further neces- 
sary and reasonable conveyances and assurances in the law of the 
said premises or any part thereof as may by the party of the second 
part or its successors and assigns be reasonably devised or required 
for more fully carrying into effect the cbjects of this conveyance; 
and the said party of the second part and its successors and assigns 
shall be entitled to receive a just and proper compensation for all 
services rendered by them in the execution of the aforesaid trusts 
and powers, and the same shall be deemed to be secured hereby ; 

and it is hereby stipulated and agreed that the said 
68 party of the second part and its successors in said trust shall 

not be responsible for the acts or omissions of any agent or 
agents employed by it in any manner in and about the execution 
of the trust hereby created. when such agent or agents are selected 
with reasonable discretion; and it is further witnessed by these 
presents that the said party of the first part, its successors or suc- 
cessor, in considération of the premises and the value received on 
the issue of said bonds, covenants to and hereby does waive all 
benefit or exception of advantage which it is or at any time here- 
after may become entitled to from valuation, appraisement, attach- 
ment, redemption, or stay laws of any and all kinds. 

In witness whereof the said Nevada aud Oregon Railroad Com- 
pany has hereto affixed its corporate seal and cause- these presents 
to be attested by its president and secretary, and the said party of 
the second part has caused its seal to be affixed and these presents 
to be signed by its president the day and year above written. 

NEVADA AND OREGON RAIL- 
ROAD COMPANY, 
[SEAL. | By GEO. L. WOODS, President. 
69 By 8. C. SCOVILLE, Secretary, 
UNION TRUST COMPANY 
OF NEW YORK, 


[SEAL. ] By EDW. KING, Pres’t. 
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Sealed and delivered in the presence of— 
W. BERGMAN. 
H. A. CLANSON. 


Note.—W. Bergman, a practicing physician of Reno; H. A. 
Clanson, ass’t manager Chamberlain’s Depot Hotel, Reno. 


STATE OF NEVADA, - 
County of Washoe, j ~~ ° 


On this second day of May, A. D. one thousand eight hundred 
and eighty-one, personally appeared before me, IL. L. Fish, a notary 
public in and for the county of Washoe and State of Nevada, Geo. 
L.. Woods, president, and 8S. C. Scoville, secretary of the Nevada and 
Oregon Railroad Company, a corporation incorporated, to wit, on 
the 25th day of April, 1881, to me personally known to be the per- 
sons whose names are subscribed to the foregoing instrument as the 

president and secretary of said company, who each acknow!l- 
70 edged to me that he executed the same in his official capacity, 

for and on behalf and in the name of said company, as its 
free and voluntary act and deed for the uses and purposes therein 
mentioned and in pursuance of a resolution of the board of direct- 
ors of said company directing such mortgage to be executed by 
signing the same as president and secretary and and affixing thereto 
its corporate seal. : | 

In witness whereof I have hereunto set my hand and affixed my 
official seal the day and year in this certificate first above written. 

[| SEAL. ] Hl. L. FISH, 
| Notary Public. 


Original mortgage has attached a certificate from secretary of 
state certifying H. L. Fish a duly appointed notary public. 
STATE OF NEVADA, 88: 

SECRETARY'S OFFICE. 

I, Jasper Babcock, secretary of state of the State of Nevada, do 

hereby certify that H. L. Fish now is a notary public in and for the 
county of Washoe, in the State aforesaid, duly commissioned 

71 und qualified according to law and duly authorized by law 
to take and certify acknowledgements and affidavits, and 

that full faith and credit are due to all his official acts as such. 

In testimony whereof I have hereunto set my hand and affixed 
the great seal of State. Done at office, in Carson City, Nevada, on 
this second day of May, A. D. 1881. 

[L. s.] JASPER BABCOCK, 
Secretary of State, 
By JAS. G. CHESLEY, Deputy. 
STATE OF New YorRK, |. 
City and County of New York, { ° 

I, Charles Nettleton, a commissioner duly appointed by the Gov- 

ernor of the State of Nevada to take the acknowledgment and proof 
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of deeds and other instruments to be recorded in said State of Ne- 
vada, do hereby certify that Edward King, president, who is per- 
sonally known to me to be such officer and to be the identical per- 
son whose name is subscribed to the foregoing instrument, appeared 
before me this day in person and acknowledged that, as the 
72 president of the Union Trust Company of New York, he 
signed, sealed, and delivered the foregoing instrument with 
the corporate seal of the said company thereto affixed, as the free 
and voluntary act and deed of the said company for the uses and 
purposes therein mentioned. 
In witness whereof I have hereunto set my hand and affixed my 
official seal this 10th day of May, A. D. 1881. 
CHARLES NETTLETON, [seat.] 
Commissioner for Nevada in New York, 
117 Broadway, N. Y. City. 


Endorsed: Nevada and Oregon Railroad Company to The Union 
Trust Company of New York. Mortgage. Norre—Nine of these 
instruments were executed; eight sent to N. Y., one retained by 
Thos. Moore. Forwarded by T. M., registered mail, May 5d, 1881. 
Ret’d from N. Y. May 19th. Returned to N. Y. June 2d. Office 
copy. April 25th, 1881. 


11.25. Filed for record, at request of 8. C. Scoville, May 19th, A. 
D. 1881, at 45 min. past 10 p. m., and recorded on pages —,in Book 
G of Mortgages, records of Washoe county, Nevada. 

JNO. B. WILLIAMS, 
73 Co. Recorder & ex Officio Recorder of 
Roop County, Nevada. 


9.00. Recorded,at the request of S.C. Scoville, May 21st, 1881, at 
30 min. past 7 o’clock a. m., in Book B of Lassen County, Cal., Record 
of Mortgages, at pages 572, ’5, ’4, ’5, ’6, ’7, 78, and ’9. 


W. P. HALL, Recorder. 


9.00. Recorded,at the request of S. C. Scoville, May 23d, 1881, at 
§ min. past 6 o’clock a. m., in Book 2 of Mortgages, at pages 220, ’1, 
2, 73, “4, ’5, "6, ’7, 8, records of Modoe county, Cala. 


GEO. W. WELCH, Recorder. 


$7.30. Recorded in the office of the county recorder of Sierra 
county, Cal., May 26th, A. D. 1881, at 4 o’clock p. m., in Liber H of 
Mortgages, at page 523. 


H. STRANGE, Recorder. 


Filed May 28, 1881, at the request of S. C. Scoville, at 30 min. 
past 4 o'clock p.m.,in vol. 21, pages 415, 416, 417, 418, 419, 420, 
421, 422, & 425. 


FRED. D. TURNER, 
Co. Recorder Ormsby County, Nevada. 


Seal 
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Filed for record May 28, 1881, 30 min. past 6 p. m., in Book “C” 
of Mortgages, pages 437, 438, 439, 440, 441, 442, 445, 444. 444. 
74 J. F. LONGABAUGH, 
County Recorder. 


Recorded, at the request of C. A. Bragg, May 50th, 1881, at 10 
minutes past 9 o’clock a. m., in Book “bB” of Mortgages, pages 325, 
4, ’5, ’6, ’7, 78, ’9, °80, 731, 32, 33, records of Esmeralda county, 


Nevada. 
H. M. BARTON, 
County Recorder. 
tecorder’s fees, $13.25. Paid. 


Exuiepit B. 


Debts of Thomas Moore, late contractor, assumed by the Nevada 
and Oregon Railroad Company. 


Benen GS BE ccctieutcwcccce ascceminama === $11,963 -70 
Manning & Berry ..------- matocunsnimnii 832 7 
Ct, A, Se © Ti cecnedincncnnsceneiamenl — 
EE. dv SOE ccmiinnnkones .~annsineneinammiailil 22.961 66 
Te, Ox BE cciitemtinniniescan commana 3,456 42 
Be o, REE Wciniisiniimnuinmannmecwmetinigemamcsmiie 5,506 75 
We, WE nccdemeenteteenerccnseseenne 1,500 00 
Wes Bee We BE ei iri ets Hociceniomeea 1,000 00 
RD, dy CE ttccnitinanenmonnn cme 3,682 46 
A I otis os ema oe 1440 00 
Eeyannes & CURE cenien cence on ccentianeiamen 469 00 
70 Endorsed: U.S. cir. court, dist. Nevada. Moran Bros. vs. 


If. J. MeMurray et als. Answer. Filed May 7, 1883. T. 
J. Edwards, clerk. W. E. F. Deal, solicitor.’ Wm. Webster, of 
counsel. 


76 In the Cireuit Court of the United States, Ninth Cireuit and 
District of Nevada. 


CHarLes Moran, Dantren Comyn Moran, and Amipe D. Moray, 
Copartners in the Business of Banking in the City and State of 
New York, Complainants, 

Us. 


H. J. McMurray et al. 


To the honorable the justices of the circuit court of the United States, 
ninth cireuit and district of Nevada: 

Having first obtained leave of court to amend their bill of com- 
plaint heretofore brought and filed, for amendment to such bill of 
complaint aver and show and propose as follows, to wit: Insert after 
“ Nevada,” line —, page 2, the following: And James IF. Lewis, a 
citizen of the State of Nevada, and George A. Dana, a citizen of the 
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State of California, and William Wright, a citizen of the State of 
Nevada, and Robert H. Lindsay, a citizen of the State of Nevada, 
and A. A. Watkins, a citizen of the State of California, and 
77 the Nevada and Oregon Railroad Company, a corporation 
organized and existing under and by virtue of the laws of 
the State of Nevada, a citizen of said State of Nevada. 

Amend by inserting after “ Nevada,” line —, page 2, the follow- 
ing, to wit: “ Except the said George H. Dana and the said A. A. 
Watkins, who are citizens of the State of California.” Insert after 
“bonds,” line 20, page 20, the following, to wit: 

That they are informed and believe, and upon such information 
and belief so charge the fact to be, that the said James F. Lewis, a 
citizen of the State of Nevada, has, holds, and claims two of said 
290 bonds, and as such holder claims the right to transfer the same. 

And the said defendant, George H. Dana, a citizen of the State of 
California, has and claims to hold in his own right three of said 
290 bonds, and as such holder claims the right to transfer the same. 

That the said defendant, William Wright, a citizen of the State 
of Nevada, has and claims to hold in his own right five of said 

290 bonds, and as such holder claims the right to transfer 
78 the same. 

That the said defendant, Robert H. Lindsay, a citizen of 
the State of Nevada, has and claims to hold in his own right or as 
trustee for A. J. Clark, Agnes McLellan, administratrix of the estate 
of H. G. McLellan, and J. H. Parker, all of whom are citizens of the 
State of Nevada, seven of said 290 bonds, and as such holder claims 
the right to transfer the same. 

That the said defendant, A. Av Watkins, a citizen of the State of 
California, has and claims to hold in his own right thirteen of said 
290 bonds, and as such holder claims the right to transfer the same. 

Your orators, further complaining, aver and show that they are 
informed and believe and upon such information and belief charge 
the fact to be that the said Nevada and Oregon railroad has not 
sold, transferred, issued, or delivered all of said 290 bonds, but has 
yet a large number thereof still in its possession, which said bonds 

the said Nevada and Oregon Railroad Company claim the 
79 right to issue, sell, and deliver in payment of its debts or to 

purchasers for value, notwithstanding the said agreement 
between the said complainants and the said Nevada and Oregon 
Railroad Company limiting the right of said company to issue 
bonds to $10,000.00 dollars for each completed mile of said road and 
notwithstanding the fact that but 31 miles of said road are com- 
pleted and notwithstanding the fact that 310 of said bonds were 
issued to and are now held by complainants. 

And your orators, further complaining, avers that the said Ne- 
vada and Oregon Railroad Company threaten to and, unless re- 
strained by the injunction of this court, will issue part or all of said 
bonds, and will thereby impair your orators’ right, diminish their 
security, and withdraw from them the proceeds of the sale of said 
mortgaged premises and which they are of right entitled to have. 
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Insert after the word “stated,” line 1, page 15, the following: “A 
large number of.” : 
Strike out the figures “ 290,” line 23, page 15. 
Strike out the figures “290,” line 9, page 16, and in line 24, 
page 16. 
80 MORAN BROS., 
Complainants. 
ROB'T M. CLARKE, 
Solicitor for Complainants. 


Unitep States or America, |... 
County of Ormsby, State of Nevada, | — 

Rob’t M. Clarke, being first duly sworn, on his oath deposes and 
says that he is the solicitor for the complainants in the above-en- 
titled cause; that he has read the foregoing bill and knows the con- 
tents thereof, and the same is true of hisown knowledge, except as 
to those matters which are therein stated on information and belief, 
and as to those matters he believes it to be true; that he makes this 
affidavit as solicitor for complainants for the reason that said com- 
plainants reside out of the State of Nevada and are absent there- 


from. 
ROBT M. CLARKE. 


Subscribed and sworn to before me this 12th day of May, A. D. 
1883. 
[SEAL. ] WILLIS G. CLARKE, 
Notary Public, Ormsby County, Nevada. 


81 Endorsed: In the cirzuit court of the U.S., ninth eireuit 

and district of Nevada. Charles Moran, Daniel Comyn 
Moran, and Amide D. Moran, copartners, vs. Hl. J. MeMurray et ad. 
Amendment to bill of complaint. Filed May 14, 1883. T. J. Ed- 
wards, clerk. 


In the Circuit Court of the United States, Ninth Circuit, District of 
Nevada. 


CHARLES Moran, Danigert Comyn Moran, and Amipe D. Moran, 
Complainants, | 
rs. 

H. J. McMurray. Jerry Scnoo.iine, W. R. CHamBer.aix, Wo. 
Henry, Charles Curtors, David Martin, and H. W. Bragg, Copart- 
ners Doing Business in the Firm Nameof Washoe Mill & Lumber 
Co.; First National Bank, Oliver Lonkey, E. R. Smith, W. EL F. 
Deal, William Webster, David Evans, A. Fraser, Clayton Bel- 
knap, R. L. Fulton, Thomas Hymers, and P. B. Comstock ; Charles 
T. Bender, Trustee; N. H. Manning, W. F. Perry, and James F. 

Lewis ; George H. Dana, Robert Hl. Lindsay, A. A. Watkins, 

§2 Homer 8S. King, Catherine Winnie, & William Wright, and 

The Nevada & Oregon Railroad Company, Defendants. 


And now come the defendants in the above-entitled action named, 
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to wit, James I°. Lewis, George H. Dana, Robert H. Lindsay, A. A. 
Watkins, Homer J. King, Catherine Winnie, and William Wright, 
and The Nevada and Oregon Railroad Company. 


The Joint and Several Answer of the said Def’ts to the Bill of Complaint 
of said Complainants. 


These defendants, now and at all times hereafter, saving and re- 
serving to themselves and each of themselves and each aud all of 
them all benefit and advantage of exception which can or may be 
had or taken to the many errors, uncertainties, and other imperfec- 
tions in the said complainants’ bill of complaint contained, for an- 
swer thereunto or unto so much and such parts thereof as these de- 
fendants are advised is or are material or necessary for them to make 

answer unto, these defendants, answering, say that the said 
83 Nevada and Oregon Railroad Company, the corporation 

named in said bill of complaint, duly executed its series of 
three thousand bonds as alleged in said bill of complaint. 

Def’ts deny that at the time of the purchase by complainants of 
the said 510 bonds mentioned in said bill of complaint or at any 
other time, or that in consideration of such purchase or delivery or 
upon any other consideration, complainants made or entered into an 
agreement with the said Nevada and Oregon Railroad Company or 
that said agreement was in tenor or effect that said railroad company 
would not issue, sell, transfer, or deliver to any person or persons 
any of the bonds of the said railroad company, except or in excess 
of the said 510 bonds sold, issued, and delivered to said complain- 
ants, until 51 miles or any other number of miles of the said rail- 
road had been completed, or that the said Nevada and Oregon Rail- 
road Company would not sell, issue, or deliver to any person or per- 

sons the bonds of said compauy for any more or greater sum 


84 of money than $10,000.00 worth of said bouds to each mile 
of completed road, or then until each mile of said road was 
completed. 


And def’ts a'lege that said railroad company did not issue any of 
said bonds, except said 310 bonds, until after the completion of said 
31 miles of said road. ' 

And def’ts deny that they or any of them had any notice of the 
said agreement set forth in said bill of complaint or the terms of 
any such agreement as pleaded in said bill of complaint or otherwise. 

And def’ts allege that no agreement of any nature or kind what- 
ever was ever made with said complainants or with any one by 
said Nevada and Oregon Railroad Company with reference to said 
bonds mentioned in said bill of complaint, to wit, said 3,000 bonds 
of $1,000 each, except said mortgage or deed of trust in said bill of 
complaint and in this answer mentioned and set forth.’ 

Def’ts deny that said Nevada and Oregon Railroad Company, by 
or through persons assuming to be or acting as its officers, to wit, 

trustees, president, or secretary, did issue or cause to be 
85 issued and delivered to the defendants herein in the amounts 
or otherwise as in said bill of complaint stated the said 290 
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of said six hundred bonds, but def’ts allege that said Nevada and 
Oregon Railroad Company, through its duly constituted president, 
secretary, and board of trustees, did negotiate, sell, and deliver for 
valuable considerations to defendants herein and in said action, in 
amounts hereinafter set forth and set forth in the answer of the 
other of said def’ts, 147 of said six hundred bonds, which were of 
the series of tnree thousand bonds of $1,000 each made, executed, 
and delivered to said Union Trust Company as set forth in said bill 
of complaint, each and all which said 147 of said six hundred bonds 
were duly certified by said Union Trust Company, to be one of the 
bonds secured by the said mortgage or deed of trust. 

And def’ts admit that they well knew that the bonds delivered to 
complainants were equal to $10,000 for each completed mile of said 

road. 
86 And defendants, further answering said bill of complaint, 

deny that they well knew or knew at all the covenants or 
agreements set forth in said bill of complaint alleged to have been 
made between complainants and said Nevada and Oregon Railroad 
Company, or that they well knew or knew at all that no more than 
31 miles of said road had been completed, received or accepted the 
said bonds or any thereof. 

And def’ts further deny that the said 290 bonds mentioned in 
said bill of complaint or said 147 bonds negotiated and sold to def’ts 
in this action as aforesaid, and as more particularly hereinafter 
set forth, or any thereof were issued or delivered by the said Nevada 
and Oregon Railroad Company or were received by said def’ts or 
any of them with the fraudulent intent or purpose to participate In 
or share with complainants the benefits of the said mortgage or 
trust deed or any sum of money realized from the sale of said mort- 
gaged property thereunder or with any fraudulent intent or pur- 

pose whatever, or that such purpose or intent was fraudulent; 
87 but, on the contrary, def’ts allege that the said 147 bonds 

were delivered by said Nevada and Oregon Railroad Com. 
pany and its officers for the purpose of negotiating and selling the 
same and were received by the codef’ts of said company for the 
purpose of getting value for the considerations paid by them there- 
fore and for all legal intents and purposes the ownership of said 
bonds and the execution of said mortgage entitle them to. 

Def’ts, further answering said bill of complaint, deny that said 
290 bonds or each or any of them or said 147 bonds or any of them 
were issued or delivered by said Nevada and Oregon Railroad Com- 
pany or were received by def’ts or any of them in security of or for 
the payment of the debts or liabilities of Thomas Moore, the con- 
tractor or builder of said railroad, or certain or any other person 
except said Nevada and Oregon Railroad Company, or were not 
issued or delivered in security for or in payment of the debts or 
liabilities of the said Nevada and Oregon Railroad Company ; and 

def’ts further deny that said 200 bonds or any of them 
88 or said 147 bonds or any of them were issued by said rail- 
road company or received by def’ts or either of them in pay- 
ment of the debts or liabilities of said Thomas Moore or any other 
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person except such debts as said railroad company assumed and 
agreed to pay for valuable considerations paid to it by said Moore, 
which particular debts so paid and set forth specifically hereinafter 
in the paper marked Exhibit B and made part hereof. 

And def’ts further deny that the issuance of said 290 bonds or any 
of them or said 147 bonds or any of them was against complainants 
or against any one illegal, fraudulent, or void ; but, on the contrary, 
they ailege that each and all of said 147 bonds were legal, bona fide, 
honest, and valid, and were issued to def’ts, as hereinafter set forth 
and as set forth in the answer of said other def’ts, for valuable con- 
siderations, and that each and all of said def’ts paid said Nevada 
and Oregon Railroad Company as much per dollar, if not more, 
than said complainants paid for their 310 bonds per dollar; and 

the said Homer S. King & Catherine Winnie come and ask 
89 to be made parties def ’ts to this action. 

And, for further answer to said bill of complaint, def’ts 
admit that said George H. Dana has and claims to hold in his own 
right three of said 290 bonds, and as such holder claims the right 
to transfer the same; and def’ts admit that said def’t, William 
Wright, has and claims to hold in his own right five of said 290 
bonds, and as such holder claims the right to transfer the same. 

And def’ts admit that said Robert H. Lindsay has and claims to 
hold in his own right as trustee for A. J. Clarke, Agnes McLellan, 
adminisiratrix of the estate of H. G. McClelland, and J. H. Parker 
seven of said 290 bunds, and as such holder claims the right to trans- 
fer the same; and def’ts admit that said A. A. Watkins hasand claims 
to hold in his own right 138 of said 290 bonds, and as such holder 
claims the right to transfer the same; and def’ts admit that said 
James F. Lewis has, holds, and claims 2 of said bonds, and as such 
holder claims the right to transfer the same. 

And, for a further answer to said bill of complaint, def’ts 
90 all-ge that said Catherine Winnie owns and holds four of said 

290 bonds, and said Homer 8. King owns and holds 1 of said 
290 bonds, and that said Catherine Winnie is a citizen of Nevada 
and said Honier S. King a citizen of California. 

Def’ts admit that the said Nevada and Oregon Railway Company 
has not sold, transferred, issued, or delivered all of said 290 bonds, 
but has a large number thereof still in its possession, which said 
bonds said company claims the right to issue, sell, and deliver in 
payment of its debts or to purchasers for value, but they deny that 
any agreement whatever was ever made between the said complain- 
ants and the said company limiting the right of said company to 
issue bonds to $10,000.00 cr any other sum for each completed mile 
of said road. 

And det’ts deny that said company has issued any of its said bonds 
to any one for the payment of any of its debts, save and except such 
debts as were contracted in the building of said road & its necessary 

expenses. Def’ts deny that said company threaten to or un- 
91 less restrained by the injunction of this court will issue part 
or all of said bonds, or that it will issue any thereof except to 
build said road or to pay debts incurred for the building thereof, 
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or that it will thereby impair complainants’ right or diminish their 
security or withdraw from them the proceeds of the sale of said 
mortgaged premises, or that complainants are of right entitled to 
have; but, on the contrary, def’ts allege that if said company con- 
tinues the construction of said road beyond the point to which it is 
now built, in which event only will said company issue any more 
of said bonds, the said security of complainants will be preserved 
and the value of said road be greatly enhanced and the traffic over 
said road and profits of operating the same more than doubled. 

Def’ts further allege that the contractor, Thomas Moore, named 
in said complaint, failed to comply with his contract and failed to 
build the Reno section of said road, and said company completed 

said section of said road and obtained the means and credit 
92 to complete said Reno Division by the issuance and delivery 

to the def’ts named in said complaint and to these codefend- 
ants of said company of the 147 bonds of said 290 bonds, and that 
it now holds and retains the balance of said 240 bonds for no other 
purpose than to continue the construction of said road. 

And def’ts further allege that noneof said def’ts knew or had 
the means of knowing or had notice of any agreement whatever 
between complainants and said company except the agreement con- 
tained in said mortgage, and they and each of them took and re- 
ceived said bonds for a valuable consideration, relying upon the 
conditions of said mortgage and the certificate of said Union Trust 
Company or its president to each of said bonds so delivered to them 
that it was one of the series of bonds set forth and described in 
said mortgage; that all of said 310 bonds held and owned by said 
complainants were sold and delivered to them by said contractor, 
Thomas Moore, who received them from said company as part pay- 

ment for the building of said Reno Division of said road, and 
93 that the failure of said contractor to build said Reno Division 

compelled said company to build the same, and that but for 
the completion of said Reno Division by the issuance of said 147 
bonds to said company’s codefendant the said 310 bonds issued to 
complainants would be valueless or nearly so and the security 
therefor utterly worthless or practically so, and that, instead of said 
complainants’ security being rendered less valuable by the issuance 
of said 147 bonds, the only value said security has is by reason of 
the negotiation, sale, issuance, and delivery of said 147 bonds to 
said company’s codef’ts; and these codefendants of said railroad 
company elect to declare the principal of said bonds issued to them 
as aforesaid due and payable, with the interest thereon, and they 
pray that the injunction issued in said cause be dissolved. 

And def’ts pray that.a decree he entered herein adjudging and 
decreeing that these codef’ts of said company are the legal owners 

of said bonds issued to them; that each and all of said bonds 
O4 issued and delivered as aforesaid by said railroad company 

be declared valid and legal bonds of said company, and that 
the holders thereof by by this honorable court adjudged and decreed 
to participate in the fund realized from the sale under foreclosure 
decree and sale. 
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And def’ts pray for all such other and further relief as may to 
the court seem meet and equitable. | 
W. E. F. DEAL, 


Solicitor for Def’ts. 
Exuripit B. 


Debts of Thomas Moore, late Contractor, Assumed by Nevada and Oregon 
Rh. R. Co. 


Monntow & Berry ...<< ccocness cones cocenanessenpecn $11,963 70 
Pentiieet & Batty .nncncicescnnscnsses enmngumammnnens 832 73 
CC A. Biee @ Cece cccccncncemensennewmagewmndnmnans 1,975 55 
Bas 0. SOURS 0 concwennensnns ccnsenesenenenenenn 22,961 66 
i es BES. nccncntmeninnmmann suena 3,456 42 
Se 0,006 75 
i diemmeniaamnnmeiias 1,500 00 
Os Os ON a citar meciittin estate sicinecemnaninianidiiidlieits 1,000 00 
ES A Se CEE REO ee Mer NE Ie MeCN 3,682 46 
EE IT NE ET TE Te - 1,440 00 
NN EE GRRE oc cttinetinnenmeimemiinpenmionwn 469 00 
95 Unirep States OF AMERICA, | ... 

District of Nevada, pa 


W. E. F. Deal, being first duly sworn, deposes and says that he is 
the solicitor for the def’ts named in the above-entitled action and 
makes this affidavit because he is specially authorized to make the 
sume by some of said def’ts and because the others of said def ’ts are 
absent from the State of Nevada, where deponent resides; that he 
has heard the foregoing answer read and knows the contents thereof; 
that the same is true of his own knowledge except as to the mat- 
ters therein stated on information and belief, and that as to those 
matters he believes it to be true. 

W. E. F. DEAL. 


Subscribed and sworn to before me this 19th day of May, 1883. 
TT. J. EDWARDS, 
Clerk & Com’r of said Court. 


_ Endorsed: In the circuit court, 9th circuit, district of Nevada. 
Charles Moran et als. vs. H. J. MeMurray et als. Answer. Filed 
May 19, 1883. T. J. Edwards, clerk. W. E. F. Deal, att’y for 
def’ts. 


CHARLES MORAN ET AL., &¢. OO 


96 In the Circuit Court of the United States, Ninth Circuit, Dis- 
trict of Nevada. 


CHARLES Moran, DAanitet Comyn Moran, and Amipe D. Moray, 
Complainants, 
vs. 

H. J. McMvurray, Jerry Scnoormne, W. R. CHAMBERLAIN, Wo. 
Henry, Charles Curtors, David Martin, and H. W. Bragg, Copart- 
ners Doing Business in the Firm Name of Washoe Mill & Lumber 
Co.; First National Bank, Oliver Lonkey, Ek. R. Smith, W. E. F. 
Deal, William Webster, David Evans, A. Frazer, Clayton Belknap, 
R. L. Fulton, Thomas Hymers, and P. B. Comstock ; Charles 'T. 
Bender, Trustee; A. H. Manning, W. F. Berry, and James IF. Lewis, 
George H. Dana, Robert H. Lindsay, A. A. Watkins, Homer 8. 
King, Catherine Winnie, & William Wright, and The Nevada 
& Oregon Railroad Company, Defendants. 


The replication of the above-named complainants to the answer of 
the above-named defendants to complainants’ amended bill of 
complaint. 


These repliants, saving and reserving to themselves now and 
97 at all times hereafter, all and all manner of benefit and ad- 
vantage of exception which may be had or taken to the 
manifold insufficiencies of the said plea, for replication thereunto 
say that they will aver, maintain, and prove their bill and amended 
bill of complaint to be true, certain, sufficient in the law to be an- 
swered unto, and that the said answer of the above-named defend- 
ants is uncertain, untrue, and insufficient to be replied unto by these 
repliants; that any other matter or thing whatsoever in the said 
plea contained material or effectual in the law to be replied unto, 
and not herein and hereby well and sufficiently replied unto, con- 
fessed and avoided, traversed or denied, is true; all which taatters 
and things these repliants are and will be ready to aver, maintain, 
and prove as this honorable court shall direct, and humbly pray as 
in and by their said bill and amended bill of complaint they have 
already prayed. 
ROBT M. CLARKE, 


Solicitor for Complainants, 


98 Unirep Srates or America, Slate of Nevada: 


Rob’t M. Clarke, being first duly sworn, on his oath deposes and 
savs that he has: read the above and foregoing replication and 
knows the contents thereof, and the same is true of his own knowl- 
edge, except as to the matters which are therein stated on his infor- 
mation or belief, and as to those matters he believes it to be true ; 
that he is the solicitor for complainants and makes this verification 
because the complainants reside out of the State of Nevada. 

ROBT M. CLARKE. 


o6 H. J. MCMURRAY ET AL., &¢., VS. 


Subscribed & sworn to before me this 4th day, of June, 1883. 
T. J. EDWARDS, 
Com’r U.S. Cir. Court, Dist. Nevada. 


Endorsed : In the U.S. cire. court, ninth circuit and district of 
Nevada. Moran Bros. vs. H. J. McMurray etal. Replication. Filed 
June 4, 1883. T. J. Edwards, clerk. 


99 In the Circuit Court of the United States, Ninth Circuit and 
District of Nevada. 


Moran Bbros., Complainants, 
v. 
H. J. McMurray ef al., Defendants. 


It is hereby stipulated that the complainants above named may 
have 15 days’ additional time in which to prepare and file brief in 
the above cause, & that def’ts may have 30 days to reply. 

W. E. F. DEAL, 
Att’y for Def’ts. 
ROB’T M. CLARKE, 
Att'y for PUff-. 


Endorsed : In the circuit court of the United States, ninth cir- 
cuit and district of Nevada. Moran Bros. vs. H. J. McMurray et al. 
Stipulation for time to file briefs. Filed Nov. 21,1883. T. J. Ed- 
wards, clerk. 


100 ~=Inthe Circuit Court of the United States, 9th Circuit, Dis- 
trict of Nevada. 


Moran Bros., Complainants, 
le 
McMurray et al., Defendants. 


It is hereby agreed that def’ts may have until and including 
Keb. 17, 1854, to serve & file their brief, & that complainants may 
have until the 10th day of March, 1884, to file their brief in reply. 

Dated Feb’y 7, 1854. 

R. M. CLARKE, 
Att’y for Complainants. 

W. E. F. DEAL, 
Att'y for Def'ts. 


Endorsed: U.S. cir. court, dist. Nevada. Moran Brothers vs. Me- 
Murray cftal. Stipulation. Filed Feb’y 8,1884. T. J. Edwards, 
clerk. 
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101 Findings, Decision, and Decree. 


In the Circuit Court of the United States, Ninth Cireuit and District 
of Nevada. 


CuarRLes Moran, Daniet Comyn Moran, and Amipe D. Moray, 
Copartners, Complainants, 
is, 

H. J. McMurray. Jerry Scnoorinc, W. R. Cuamperriaryx, Wo. 
Henry, Charles Curtois, David Martin,and H. W. Bragg, Copart- 
ners Doing Business in the Firm Name of Washoe Mill and Lumber 
Co.; First National Bank, Oliver Lonkey and E. R. Smith, Co- 
partners; W. E. F. Deal, William Webster, David Evans, A. 
Frazer, Clavton Belknap, R. L. Fulton, Thomas Hymers, and 
P. B. Comstock, Late Copartners Doing Business at Reno, Nev.; 
Charles T. Bender, Trustee; A. I. Manning and W. F. Berry, Late 
Copartners in Trade at Reno, Nev.; James I’. Lewis, George A. 
Dana, Robert H. Lindsay, A. A. Watkins, Homer 8S. King, Cath- 
erine Winnie, and William Wright, and The Nevada and Oregon 
Railroad Company, Defendants. 


102 This suit came on for trial at the March term, A. D. 1884, 
of the court upon the bill of complaint, the answer and reply, 
and upon the evidence and argument of counsel, and having been 
fully submitted and taken under advisement by the court, and the 
court being fully advised both of the law and fact, now renders its 
decision and makes its findings of fact and final decree as follows: 
First. That complainants and each of them were and are citizens 
of the State of New York and residents thereof, and that the de- 
fendants were and are part citizens of the State of Nevada, resident 
therein, and part citizens of the State of California and resident 
therein. 

Second. That The Nevada and Oregon Railroad Company, de- 
fendant, is a corporation of the State of Nevada, and as such cor- 
poration did, on, to wit, April 25th, 1881, duly execute three thou- 
sand bonds of the denomination of one thousand dollars each, 
and did thereby, by cach of said bonds, acknowledge itself in- 
debted and promise to pay to the holder thereof, at the 

city of New York, one thousand dollars on the _ first 
103 day of June, A. D. 1950, and also to pay interest thereon 

at the rate of eight per cent. per annum, payable semi-anually 
on the first days of June and December in each year. Said bonds 
were transferrable by indorsement and delivery, and by the terms 
thereof became due and payable immediately upon failure of the 
said railroad company to pay the interest when due. Said bonds 
were to be secured by a mortgage made by the said railroad com- 
pany to the Union Trust Company of New York, a corporation of 
the State of New York, which mortgage was dated April 25, 1581], 
and which mortgage was on the estate, real and personal, and fran- 
chise then owned or thereafter to be acquired by the said railroad 
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company in the States of Nevada and California; and it was stipu- 
lated in each of said bonds that the same should be of no force or 
effect until certified by the said Union Trust Company of New York 
to be one of the bonds secured by the said mortgage. 
Third. That on the 25th day of April, A. D. 1881, the said 
104. Nevada and Oregon Railroad Company, to secure said bonds 
and the interest thereon, duly executed and delivered to the 
Union Trust Company of New York its certain mortgage, and thereby 
mortgaged to the said Union Trust Company of New York all the 
estate and property, real and personal, of the said Nevada and Ore- 
gon Railroad Company then existing or thereafter to be acquired, 
and especially all the railroad line of the said Nevada and Oregon 
Railroad Company in the States of Nevada and California, and all 
the estate, real and personal, rights of way, roadway, and track, to- 
gether with all the superstructures, depots, depot grounds, station- 
houses, water-tanks, workshops, machine shops, machinery, side 
tracks, turn-outs, turn-tables, tenders, cars, rolling stock of all kinds, 
fuel, equipments, fixtures, tools, and all other property used in 
operating said road, including ail such property thereafter acquired, 
constructed, or owned, with all the tenements, hereditaments, and 
appurtenances thereunto belonging. Said mortgage was in trust for 
the benefit and security of the holders of said bonds, and it 
105 was provided therein that if the said bonds and the interest 
thereon should not be paid when due, as therein. specified, 
and for six months thereafter, then the said Union Trust Company 
of New York or its successors or assigns might foreclose said mort- 
gage and sell the said mortgaged property or cause the same to be 
sold according to law and apply the proceeds to the payment of the 
said bonds and interest and costs of foreclosure and sale. 

Fourth. That six hundred of said three thousand bonds, and no 
more, were certified by said Union Trust Company. 

Fifth. That of the six hundred bonds so issued, certified, and 
secured three hundred and ten bonds were negotiated and sold to 
complainants, Charles Moran, Daniel Comyn Moran, and Amide D. 
Moran (Moran Bros.), of New York, for a valuable consideration 
paid at the time, and said Charles Moran, Daniel Comyn Moran, 
and Amide D. Moran (Moran Bros.) are now the owners and holders 
of said three hundred and ten bonds and each of them. 

Sixth. The court further finds that before and at the time 

106 said three hundred and ten bonds were negotiated, sold, and 
delivered the said Nevada and Oregon Railroad Company, in 
consideration of the purchase of said bonds, agreed and obligated 
itself in writing that it would not issue, negotiate, or sell any more 
of said bonds than ten of said bonds, or $10,000.00 worth, for each 
mile of completed road, and no more than three hundred and ten of 
said bonds for or upon the Reno Division of said road, to wit, the 31 
miles of said road, beginning at the town of Reno,in the State of 
Nevada, and terminating at Beckwith’s pass. Said written agree- 
ment was recorded in the office of the county recorder of the county 
of Washoe, State of Nevada, and said defendants and each of them 
had notice of said agreements and of the terms and conditions 
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thereof and of the stipulation limiting the negotiation and sale of 
bonds to ten thousand dollars for each completed mile of road. 

Seventh. That after the said agreements limiting the issue of 
bonds were made, and while said agreements were in full force, 

virtue, and effect, and after complainants had purchased the 
107 said three hundred and ten bonds and paid therefor, the said 

railroad company, by and through its then officers and trus- 
tees—to wit, said defendant, D. W. Balch, trustee and president; said 
Geo. A. King, trustee and secretary; said C. A. Bragg, trustee; said 
A. H. Manning, trustee, and said W. I. Berry, as trustee, and said 
H. J. McMurray, stockholder, and said W. E. F. Deal and William 
Webster, as attorneys—issued and advised, caused and procured to be 
issued, the bonds mentioned in the answer of the defendants, they 
and each of them wel! knowing at the time the terms and conditions 
of the aforesaid contracts limiting the issue of bonds, and well know- 
ing at the time that complainants had purchased for value the 
three hundred and ten bonds mentioned in the bill of complaint. 

Eighth. The said one hundred and forty-seven bonds, and each 
of them, were procured from the said Union Trust Company of 
New York by said defendant, D. W. Balch, under and in pursuance 
of a resolution of the board of trustees of said Nevada and Ore- 

gon Railroad Company, adopted by said D. W. Baleh, 
108 C. A. Bragg, A. H. Manning, W. If. Berry, and Geo. A. 

King, acting as such board of trustees, and for the purpose, 
expressed in said resolution, and represented to said Union Trust 
Company of New York, of negotiating them for value, and after 
said bonds were so procured the said board of trustees delivered 
them to the original holders thereof without pavinent therefor of 
any sum of money whatever, and without any other or different 
consideration than as stated in these findings and decree. 

Ninth. Except the ten bonds mentioned in the answer issued to 
William Webster and W. E. IF. Deal, the remaining one hundred 
and thirty-seven of said one hundred and forty-seven bonds were 
delivered for and in consideration of pre-existing debts, and prin- 
eipally for debts owing by one ‘Thomas Moore and not debts owing 
by the company, and in large part for claims which the said D. W. 
Baleh, H. J. MeMurray, A. H. Manning, W. 'T. Berry, and C. A. 
Bragg had assumed and agreed to pay; and the said ten bonds 

issued to said William Webster and W. EF. IF. Deal were de- 
109 livered in consideration of professional legal services to be 

rendered by the said Webster and Deai as solicitors for the 
defendants in this suit, and said ten bonds were not delivered until 
after the suit herein was commenced. 

Tenth. The said defendants, who in the answer are alleged to 
have and hold bonds, a portion of said one hundred and forty-seven 
bonds, and each of them received said bonds and hold the same as 
security for debts which existed at and before the time such bonds 
were acquired by them, and such persons, nor either of them, are 
bona fide purchasers of said bonds for value. 

Wherefore, as conclusion of law, the court finds that the com- 
plainants are the owners and holders of three hundred and ten of 
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the bonds of said railroad company; that the same are secured by 
the said mortgage on the railroad franchise and property in_ the 
said mortgage described ; that the complainants are entitled to have 

their said bords and each of them, principal and interest, 
110 paid out of the proceeds arising from the sale of the mort- 

gaged premises, and that the said defendants nor either of 
them are entitled to participate in or share the proceeds arising 
from the sale of the said premises until after the payment and satis- 
faction in full of the said three hundred and ten bonds, principal 
and interest, belonging to complainants, nor unless there be a sur- 
plus remaining after payment in full of the sum due complainants ; 
and if there be such surplus, then the said defendants are entitled 
to participate in such surplus, each in proportion to the amount of 
the bonds held by him, and it is ordered that decree be entered herein 
in accordance with these findings of fact and conclusions of law 
thereon. 

May 6th, 1884. 
GEO. M. SABIN, Judge. 


Endorsed: In the circuit court of the United States, ninth cireuit 
and district of Nevada. Charles Moran, Daniel Comyn Moran, 
Amide D. Moran, copartners, compl’ts, vs. H. J. McMurray et 
al., def’ts. Findings and decision. Filed July 22, 1884. T. J. 
Edwards, clerk. 


111 #£In the Circuit Court of the United States, Ninth Circuit and 
District of Nevada. 


CHARLES Moran, Danien Comyn Moran, and AmipE D. Moray, 
Copartners, Complainants, 
US, 

H. J. McMcrray, Jerry Scnoorinc, W. R. CHAMBERLAIN, Wo. 
Henry, Charles Curtois, David Martin, and H. W. Bragg, Copart- 
ners Doing Business in the Firm Name of Washoe Mill and 
Lumber Co; First National Bank; Oliver Lonkey and E. R. 
Smith, Copaurtners; W. E. F. Deal, William Webster, David 
Evans, A. Frazer, Clayton Belknap, R. L. Fulton, Thomas 
Hymers, and P. B. Comstock, Late Copartners Doing Business at 
Reno, Nev.; Charles T. Bender, Trustee; A. H. Manning and 
W. T. Berry, Late Copartners in Trade at Reno, Nev.; James F. 
Lewis, George A. Dana, Robert H. Lindsay, A. A. Watkins, 
Ilomer 8. King, Catherine Winnie, and William Wright, and 
The Nevada and Oregon Railroad Company, Defendants. 


The court having made its findings and decision herein, it 

112. is now considered, ordered, adjudged, and decreed, in pur- 

suance of and in conformity with such findings and decision, 

that the complainants, Charles Moran, Daniel Comyn Moran, and 

Amide D. Moran, copartners doing business in the name and style 

of Moran Bros., do have and recover from the defendants their costs 
in and about this suit expended and taxed at 8—. 
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It is further ordered, adjudged, and decreed that complainants 
are entitled to have and do have their said bonds, to wit, 310 bonds 
of the denomination of one thousand dollars each, and the interest 
thereon at the rate specified in said bonds and mortgage, to wit, 
eight per cent. per annum, payable semi-annually, paid out of the 
proceeds arising from the sale of the said mortgaged premises in 
full, if the proceeds so arising are sufficient. It is further ordered, 
adjudged, and decreed that three hundred and ten of the six hun- 
dred bonds mentioned in the bill of complaint were negotiated and 
sold to bona fide purchasers for value, and are valid and subsisting 

obligations and are unpaid and a valid and subsisting charge 
113 =and lien upon the said railroad and property, and are en- 

titled to be paid out of the proceeds arising from the sale of 
said mortgaged property. ‘Lhe balance of said six hundred bonds, 
to wit, two hundred and ninty bonds, mentioned in the bill of com- 
aint; and each of them, including the one hundred and forty-seven 
~s mentioned in the answer herein, were not issued, negotiated, 
or sold to bona fide purchasers for value, but were issued without any 
valuable consideration paid at the time, and were issued contrary to 
and in violation of the agreements of the said railroad company 
made prior to the issuance of any of the bonds in question, which 
agreements were to the effect that no more than ten thousand dol- 
lars of said bonds should be issued for each completed mile of said 
road, and were in excess of the bonds authorized by said agreement, 
and said 290 bonds are not nor are any of them entitled to partici- 
pate in or share the proceeds arising from the said — of said mort- 

gaged premises, except as to the surplus remaining after the 
114. payment and satisfaction in full of said three hundred and 

ten bonds mentioned in the bill of complaint, together with 
the interest thereon and the costs and disbursements made and in- 
curred in and about this suit. It is further ordered, adjudged, and 
decreed that the defendants are not nor are either of them entitled 
to have their said bonds or any part thereof paid out of the proceeds 
arising from such sale until the said bonds of complainants have 
been paid in full, both principal and interest, nor unless there be a 
surplus remaining after complainants’ bonds, principal and inter- 
est, and the cost of foreclosing said mortgage and selling said mort- 
gaged property have been fully paid. 

May 13, 1854. 

GEO. M. SABIN, Judge. 


Endorsed: In the circuit court of the United States, ninth cireuit 
and district of Nevada. Charles Moran, Daniel Comyn Moran, 
Amide D. Moran, copartners, compl’ts, vs. H. J. McMurray ef al, 
def’ts. Decree. Filed July 22,1884. T. J. Edwards, clerk. 


115° Appearance of Defendants as Entered in Rule and Order Book in 
Moran Brothers v. MeMurray et als. 


On filing precept in this cause, and on motion of W. E. F. Deal, 
Esq., it is ordered that his appearance as solicitor for the defendants 
6—471 
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herein be, and the same hereby is, entered, and that this cause be 
now docketed for said defendants. . 
May 7, 1883. 
T. J. EDWARDS, Clerk. 


Minutes of Court Showing Proceedings Had and Taken in the Case of 
Moran Bros., Complainants, vs. H. J. McMurray et als. 


Moran Bros. v. H. J. McMurray ef als. 


May 7, 1883. 

This being the time heretofore appointed for the defendants 

116 to show cause why an. injunction should not issue as prayed in 

the bill, and the defendants having filed their verified answer, 

it is ordered, on motion of complainants’ solicitor, that complainants 

have until and including the 12th instant to amend their bill by 

bringing in other parties as defendants, and that defendants have 

until and including the 16th instant to file their answer thereto. It 

is further ordered that the hearing of the motion for injunction be, 
and is hereby,continued until the 19th instant. 


Moran Bros. v. H. J. McMurray e¢ als. 


May 16rn, 1883. 


On motion of Mr. Deal it is ordered that defendants have until 
and including the 18th inst. to file their amended answer herein. 


Moran Bros. v. H. J. McMurray et als. 
May 19, 1888. 


117 On motion of Mr. Deal,solicitor for defendants, it is ordered 


that defendants have until Wednesday, the 23d instant, to 
serve their amended answer herein. 


Moran Bros. v. H. J. McMurray et als. 


May 21st, 1883. 
On motion of Mr. Clarke, solicitor for complainants, it is ordered 
that the hearing of the motion for injunction be continued until 
next rule day or until brought on regularly by notice. 


Moran Bros. v. H. J. McMurray et als. 


JUNE 41TH, 1883. 


On motion and by consent of solicitors for the respective parties 
it is ordered that N. Soderberg, Esq., be,and he is hereby, appointed 
a special examiner to take and report the testimony; that com- 

plainants have forty-five days in which to take their testi- 
118 mony and the defendants the same length of time to take 
their testimony herein. 
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Moran Bros. v. H. J. McMurray et als. 


JuLY 2p, 1885. 
On motion of Mr. Clarke, solicitor for complainants, it is ordered 
that Geo. W. Carr, Esq., be, and he is hereby, appointed a special 
examiner herein to take and report complainants’ testimony in the 
State of New York. 


Moran Bros. v. H. J. McMurray ef als. 


Avaust 7, 1883. 
On motion and by consent of the solicitors herein it is ordered 
that complainants have the month of September, 1883, to take their 
testimony herein; that defendants have the month of October to 
take their testimony, and that the time mentioned in the 69th 
equity rule be enlarged to include the said months of September 
and October. 
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Nov’r Sra, 1883. 
On motion of Mr. Deal, solicitor for the defendants, it is ordered 
that the testimony in this cause be now published. On motion and 
by consent of the solicitors, it is ordered that the hearing of the mo- 
tion for injunction be passed, subject to call. 


Moran Bros. v. H. J. McMurray et als. 
Nov’r 611, 1885. 
On motion and by consent of solicitors for the parties it is 
ordered that the clerk of this court perfect the answer herein by af- 
fixing thereto the names of W. I. F. Deal, as solicitor, and Win. 
Webster, as counsel. 


Moran Bros. v. H. J. McMurray ef als. 


NOVEMBER 177TH, 1888. 

120 Now, on this day came the parties, by their respective so- 

licitors, and submitted the cause upon briefs to be filed. On 
motion and by consent of the solicitors, it is ordered that complain- 
ants have fifteen days to file their brief; that defendants have fifteen 
days to file their brief, and that complainants have ten days there- 
after to reply. 

Parties allowed to withdraw testimony. 


CHARLES MorAN ef als. v. H. J. McMurray et als. 


Marcu 171TH, 1884. 
On motion of Mr. Clarke, solicitor for complainants, it is ordered 
that the hearing of the motion for injunction be passed until the 
further order of the court. 
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Moran Bros. v. H. J. McMurray ef als. 
Marcu 29, 1884. 


This cause having been tried and submitted and duly considered 
by the court, it is now ordered that a decree be entered herein in ac- 
cordance with the opinion now filed. 


121 At a stated term of the circuit court of the United States 
for the district of Nevada, held at Carson City, in said district, 
on the 17th day of March, A. D. 188-4. 


Present: The Honorable G. M. Sabin, one of the judges of said 
court. 


CHARLES Moran, Dante, Comyn Moran, and AmipE D. Moran, 
Copartners Doing Business under the Firm Name of Moran 
Brothers, : 

v. 

H. J. McMurray, Jerry Scnoorinc, W. R. CHAMBERLAIN, 

, and , Copartners Doing Businessin the Firm Name 
and Style of Washoe Mill and Lumber Company; First National 
Bank, a Corporation Created and Existing under and by Virtue 
of the Laws of the State of Nevada and of the United States of 
America, and Doing Business of Banking at the Town of Reno, 
in said State; Oliver Lonkey and E. R. Smith, Copartners Doing 
Business in the Firm Name and Style of Lonkey and Smith; W. 

bk. IF. Deal, William Webster, David Evans, A. Frazer, Clay- 

122 ton Belknap, R. L. Fulton, Thomas Hymers, and P. B. Com- 

stock, Late Copartners Doing Business at Reno, Nevada; 
Charles T. Bender, Trustee; A. H. Manning and Berry, Late 
Copartners in Trade at the Town of Reno, Nevada, Citizens and 
Residents within the State of Nevada. 


The complainants above named filed their bill of complaint, 
which is hereto annexed, on the 14th day of April, 1885, against the 
above-named defendants. A subpcena requiring the defendants to 
appear and answer in said cause on the first Monday in June, 1883, 
was thereupon issued, and was personally served previous to the re- 
turn day upon each one of the defendants except defendant MeMur- 
ray. 
All of the defendants appeared in said cause by W. E. F. Deal, 
Esq.,as their solicitor, and on the 7th day of May, 1883, filed their 
joint and several answer to said bill of complaint; which answer is 
hereto annexed. : 

On the 14th day of May, 1883, the complainants, by leave of court 

tirst had and obtained, filed an amendment to their said bill 
123 = of complaint, which amendment is hereto annéxed ; and on 

the 19th day of May, 1883, the defendants filed their answer 
to said bill of complaint—. ¢., the new defendants named in the 
amendment filed their answer. 

A replication to said answer was filed on the 4th day of June, 
1883; which replication is hereto annexed. 
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That on the 19th day of November, 1883, the testimony, proofs, 
and exhibits referred to herein as hereto annexed were all duly 
filed. — 

On the 18th day of May, 1884, the said cause having been pre- 
viously brought toa hearing, a final decree was made and entered 
therein in the words and figures following, to wit: 


In the Circuit Court of the United States, Ninth Circuit and District 
of Nevada. 


CuaARLES Moran, Dantet Comyn Moran, and Amipe D. Moray, 
Copartners, Complainants, 
v.: 

H. J. McMurray, Jerry Scnoorine, W. R. CHAMBERLAIN, 
124 Wm. Henry, Charles Curtois, David Martin, and H. W. 
Bragg, Copartners Doing Business in the Firm Name of 
Washoe Mill and Lumber Co.; First National Bank; Oliver Lon- 
key and E. R. Smith, Copartners; W. E. F. Deal, William Web- 
ster, David Evans, A. Frazer, Clayton Belknap, R. L. Fulton, 
Thomas Hymers, and P. B. Comstock, Late Copartners Doing 
Business at Reno, Nev.; Charles ‘'T. Bender, Trustee; A. Hl. Man- 
ning and W. F. Berry, Late Copartners in Trade at Reno, Nev. ; 
James I. Lewis, George A. Dana, Robert H. Lindsay, A. A. Wat- 
kins, Homer 8S. King, Catherine Winnie, and William Wright, 

and The Nevada and Oregon Railroad Company, Defendants. 


The court having made its findings and decision herein, it is now 
considered, ordered, adjudged, and decreed, in pursuance of and tn 
conformity with such findings and decision, that the complainants, 
Charles Moran, Daniel Comyn Moran, and Amide D. Moran, copart- 
ners doing business in the name and style of Moran Bros., do have 

and recover from the defendants their costs in and about 
125 this suit expended and taxed at 8—. 
It is further ordered, adjudged, and decreed that complain- 
ants are entitled to have and do have their said bonds, to wit, 510 
bonds of the denomination of one thousand dollars each and the in- 
terest thereon at the rate specified in said bonds and mortgage, to wit, 
eight per cent. per annum, payabie semi-annually, paid out of the 
proceeds arising from the sale of the said mortgaged premises in 
full, if the proce ceds so aris ‘ing are sufficient. 

It is further ordered, adjudged, and decreed that three hundred 
and ten of the six hundred bonds mentioned in the bill of com- 
plaint were negotiated and sold to bona fide purchasers for value and 
are valid and subsisting obligations and are unpaid and a valid and 
subsisting charge and lien upon the said railroad and property and 
are entitled to be paid out of the proceeds arising from the sale of 
said mortgaged property. ‘The balance of said six hundred bonds, 

to wit, two hundred and ninety bonds, mentioned in the bill 
126 of complaint, and each of them, including the one hundred 
and forty-seven bonds mentioned in the answer herein, were 
not issued, negotiated, or sold to bona fide purchasers for value, but 
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were issued without any valuable consideration paid at the time, 
and were issued contrary to and in violation of the agreements of the 
said railroad company, made prior to the issuance of any of the 
bonds in question, which agreements were to the effect that no more 
than ten thousand dollars of said bonds should be issued for each 
completed mile of said road and were in excess of the bonds author- 
ized by said agreement, and said 290 bonds are not nor are any of 
them entitled to participate in or share the proceeds arising from 
the sale of said mortgaged premises except as to the surplus remain- 
ing after the payment and satisfaction in full of said three hundred 
and ten bonds mentioned in the bill of complaint, together with the 
interest thereon and the costs and disbursements made and incurred 

in and about this suit. 
127 It is further ordered, adjudged, and decreed that the de- 

fendants are not nor are either of them entitled to have their 
said bonds or any part thereof paid out of the proceeds arising from 
such sale until] the said bonds of complainants have been paid in 
full, both principal and interest, nor unless there be a surplus re- 
maining after complainants’ bonds, principal and interest, and the 
costs of foreclosing said mortgage and selling said mortgaged prop- 
erty have been fully paid. 

May 13th, 1554. 
GEO. M. SABIN, Judge. 


Whereupon the said pleadings, proofs, orders, and final decree, to- 
gether with the other papers in said cause, are duly annexed hereto, 
and this decree is duly signed, filed, and enrolled pursuant to the 


rules and practice of the court. 
T. J. EDWARDS, Clerk. 


128 Endorsed: U.S. circuit, dist. Nevada. Moran Bros. vs. Me- 
Murray ect als. Equity. Enrollment of decree. Filed July 
22d, 1884. T. J. Edwards, clerk. 


129 U.S. Cireuit Court, Ninth Cireuit, District of Nevada. 


Uniton Trust Company or New York, Complainant, 
ag st 
THe NEVADA AND OREGON RaILroap Company, Defendant. 


Same Court. 


CHARLES Moran & O’rs, Complainants, 
ag'st 
H. J. McMurray & Others, Defendanis. ° 
I, the undersigned, examiner, duly appointed in each of the above- 


entitled suits, by orders of this court made therein, dated July 17, 
1883, respectively, to take complainants’ testimony in each of said 


io se 


«+ 
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suits, in the State of New York, do hereby certify that notice by said 
respective complainants to take the testimony of Thomas Moore aud 
others before me, as examiner, in the city of New York, on the 3d 
day of August, 1883, was furnished me, with a statement of 
13 the due service thereof on defendants’ solicitors in said suits; 
that a copy of the bill and answer in each of said suits was 
furnished me; that on said third day of August, 1885, and on the 
several adjourned days, as appears by the minutes annexed, Thomas 
Moore, Frank F. Fowler, and Ciarles Moran were produced by and 
examined orally as witnesses on behalf of said complainants to said 
suits, respectively, before me, as such examiner, at the oflice of 
Wheeler H. Peckham, attorney-at-law, Drexel building, New York 
city, N. Y., in the presence of the respective parties to the above- 
entitled suits, by their respective counsel, to wit, Wheeler II. Peck- 
ham, counsel for said complainants, and Horatio C. King, counsel 
for said defendants; that said witnesses were subjected to cross-ex- 
amination by said counsel for defendants; that the testimony of said 
witnesses by question and answer was taken down by a stenographer, 
and, after having been written out by him, was read over and signed 
by them, respectively; that the presence of the parties or 
131 counsel at the time of such signing and reading by said wit- 
nesses of said testimony, as required by rule 67, was orally 
waived by said complainants’ and defendants’ counsel above named 
in my presence, at a meeting called (subsequently to the taking and 
transcribing of said testimony) for the purpose of having said testi- 
mony read to and signed by said witnesses, in accordance with the 
rule, and that the said depositions so taken before me, including 
therein all objections and motions made by either counsel to ques- 
tions put to or answers made by said witnesses, respectively, and 
including also the minutes of said examination, are hereto annexed ; 
and I further certify that I have made complete and true copies of 
all the papers and documents offered in evidence on the taking of 
the testimony of said witnesses by either party; that | have marked 
the said copies, in the order in which the said papers and documents 
were offered, as Exhibits A, B,C, D, kb, Fy G, & H, I, & J, respectively, 
together with my initials, and have annexed the said copies hereto, 
and that said exhibits are, respectively, complete and true 
152. —s copies of the papers offered in evidence and of which they 
purport to be copies. 
Dated New York, October 30th, 1883. 
GEO. W. CARR, Lraminer. 
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Circuit Court of the United States, Ninth Circuit, District of 
| Nevada. 


Union Trust Company oF NEw YORK 
against 
THe NEVADA AND OREGON RAILROAD COMPANY. 


Same Court. 


CHARLES Moran and Others 
against 


H. J. McMurray and Others. 


Minutes of proceedings before George W. Carr, examiner, under 
separate notices in above-entitled suits. 


New York, August 3d, A. D. 1883. 


‘+ Present: Wheeler H. Peckham, of counsel for trust com- 
133. pany and Charles Moran and others, complainants. 
No appearance for defendant-. 
Ivank F. Fowler, one of the witnesses named in the notice, sworn 
on behalf of complainant-. 
Adjourned to August 6th, at 11 o’clock. 


New York, August 6th, 1883—11 o’clock. 


Present: Wheeler H. Peckham, counsel for complainants; Hora- 
tio C. King, counsel for defendant-. | 
Adjourned, by consent, to 14th inst., at 11 o’clock. 


New York, August 14, 1883—11 o’clock. 
Same appearances. 
Adjourned, by consent, to 21st, at 11 o’clock. 


New York, August 21st—11 o'clock. 

Same appearances. 

Mr. King asks that a stipulation be entered upon the minutes to 
take the testimony subject to all legal objections and exceptions as 
to the form of the questions asked, and that such objections may be 
made at the time of the trial in court. Mr. Peckham declined to 
make such stipulation. : 


134 THoMAS Moore, a witness called on behalf of the plaintiffs, 
being duly sworn, testified as follows: 


By Mr. PeckHam: 


. Mr. Moore, where do you reside? 
. Elizabeth, New Jersey. 

. And have for some years? 

. Yes, sir. 


POrO 
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Q. Were you a contractor with the Nevada and Oregon Railroad 
Company ? 
A. I was. 


(). 
A. 
(). 
A. 
(). 


For the building of the road? 

For the building and equipment of the road. 
You know Messrs. Moran Brothers? 

I do. 


Do you remember the date of your first contract with the rail- 


road company—about the time it was made? 


A. 


The date of the contract with the first company—‘ The Nevada 


and Oregon Railroad Company ”—I believe was August 26th, 1880. 


Q. 


You say the first company; what do you mean? Were there 


two companies ? 


(). 


Yes, sir. 


. Did they have the same name? 
. All but the “ The.” 
. Which had the word “ The ”—the first or second ? 


A. The first one. 
Q. How did the second one come to succeed the first? Was 
there a foreclosure and reorganization, or what happened ? 


. There was an entire reorganization. 


Your first contract was w ith the first company ? 


. Yes, sir. 


Have you that contract with you? 


. I think there is a copy here, sir. 


Have you the original here? 
No, sir. 
I hand you a paper and ask you whether that is the contract to 


which you refer (handing witness paper) ‘ ? 


A. 
Q. 


That is one of the originals, sir. 
Look at the signatures and see if they are the signatures of the 


persons whose signatures they purport to be. 


A. 
Q. 
A. 
. Whose are they ? 


was 


Yes, sir. 
Do you know the signatures on it? 
Yes, sir. 


Thomas Moore and A. J. Hatch, president. 


. Was Mr. Hatch then president ? 
. He was. 

. That is his signature? 

. It is. 


That is the seal of the company, is it? 


. Yes, sir. 


Q. Have you a copy of that contract here now present ? 
A. Here is one (producing paper). There may be some 
grammatical errors, or something of that sort in it. That 


copied from another original. The substance is ex xactly the 
same. 


Q. Do you know whether that contract was recorded in Nevada? 


A. 


Yes, sir; there is the record on it. 


Q. The certificate of the record is on the original contract? 


i—471 
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A. Yes, sir. 


Mr. Peckham offers contract in evidence, and the witness, being 
unwilling to have the contract go with the testimony, asks the ex- 
aminer to make a copy of it and forward it with the testimony. 


Exhibit “ A,” G. W. C., Ex. 


Q. Now I want to ask your atiention to a contract of December 
4th, 1880. 
A. There were two, sir, of that date. 
Q. I hand you two papers and ask you if those are the two origi- 
nal contracts of that date to which you refer ? 
A. These I know to be two of the originals. 
Q. You know the signatures ? 
A. Yes, sir. 
(). They are genuine signatures of the persons whose signatures 
they purport to be? 
A. Yes, sir. 
(. And that is the seal of the company ? 
137 A. Yes, sir. 
(). Is that the first or second company ? 
A. The first company. 
(. Have you copies of those contracts ? 
A. I have. 


The witness nruakes the same statement as to these two contracts 
that he made as to the others, and Mr. Peckham asks the examiner 
* st . an ee ‘6 ”y © «oD 
to attach copies of them to the testimony. Exhibits “B” & “C, 
G. W. C., Ex. 


Q. The original contracts which you there bold have the certifi- 
cates of record on them, have they? 

A. Yes, sir; they have the certificate of the county recorder of 
Washoe county, Nevada, in each case. 

Q. I hand you another paper and ask you what that is? 

A. Contract with the old company, dated February Ist, 1881, made 
by Thomas Moore and George L. Woods, vice-president. 

Q. Was Mr. Wood vice-president at that time ? 

A. Yes, sir. The contract was ratified by the special resolution of 
the board afterwards. It is a peculiar contract in that respect. 

Q. Is that the seal of the company ? 

A. Yes, sir. 
138 Q. And is it your signature? 
A. Yes, sir. ° 

Q. Have you a copy of that ? 

A. Ihave. (Witness produces copy.) The original is recorded 
the same as the others in Washoe county. 

Q. There is a certificate on it as being recorded ? 

A. Yes, sir; that calls for the second-mortgage bonds. 

Mr. Peckham offers contract in evidence in the same manner as 


before, and asks the examiner to attach a copy to the testimony. 
Ex. “ D,” G. W. C., Ex. 
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Q. I hand you another paper, dated April 26th, 1881, and ask if 
you know the signature to it, and if they are the signatures they 
purport to be? 

A. Yes, sir. 

Q. Is that the seal of the company ? 

A. Yes, sir. 

Q. That is the second company, is it not? 

A. Yes, sir; ratifying all the former contracts of the first company 
up to that time with me. 

(). Have you a copy of that? 

A. Yes, sir (producing paper). 


Mr. Peckham offers contract in evidence and asks the examiner 
to attach copy to the testimony. Ex. “ E,” G. W.C., Ex. 
139 Mr. King objects to the admission in evidence of all this 
series of agreements as irrelevant and immaterial. 


Q. I hand you another paper, dated May 24th, 1881, and ask if 
the signatures to it are the genuine signatures they purport to be 
and if that is the seal of the company ? 

A. Yes, sir; it bears certificate of record the same as the others. 

Q. Have you a copy? 

A. I have. 


Mr. Peckham asks the examiner to attach copy of the contract to 
the evidence. Ex. “ F,’ G. W. C., Ex. 
Objection by Mr. King. 


Q. Did you, about the 25th dav of March, 1882, make a contract 
with the Nevada and Oregon Railroad Company and with Daniel 
W. Balch, of San Francisco, individually and as attorney-in-fact for 
If. J. McMurray, A. H. Manning, W. F. Berry, and C. A. Bragg, and 
with Alvin Burt? 

A. I did. 

(). Is that agreement in writing? 

A. Yes, sir. 

(). Have you the writing here? 
140 A. No, sir; I have not it with me. I have it within reach. 
(. Where is it? 

A. It is in the city now. 

Q. Can you get it and deliver it to the examiner so that he can 
take a copy of it and annex a copy to the deposition ? 

A. I can. 

Q. You have a copy of it here? 

A. Yes, sir; that is a copy (producing copy). 

(). You had also a certified copy of the resolution of the directors 
of the railroad company ? 

A. I did, sir. 

Q. And you have that in the same place as the contract ? 

A. I have. 

2. =~ you present here a copy of the resolution ? 

Ai. O. 
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Mr. Peckham offers the originals of these two papers in evidence 
when the witness hands them to the examiner and asks the exam- 
iner to attach the copies in the same manner as the foregoing papers. 
Ex.“G” &“H,” G. W. C., Ex. 

Mr. King objects to the admission of the agreement and resolu- 
tion as irrelevant, incompetent, and immaterial. 


(). Mr. Moore, the three hundred and ten bonds that are 
141 mentioned in these contracts, do you know to whom they 
were issued or sold ? 

A. They were sold by me to Charles Moran or Moran Brothers. 

Q. You received them from the company under your contract? 

A. Idid. The company issued an order to the Union Trust Com- 
pany to deliver to me or on my order, and on my order the trust 
company delivered to Moran Brothers. 

Q. I hand you paper, bearing date the 28rd day of March, 1881, 
purporting to be a contract between Moran Brothers and yourself, 
and ask you if the signatures to it are genuine and if you know 
them ? 

A. Yes, sir; they are genuine and I know them. 


Mr. Peckham offers the paper in evidence, and asks the examiner 
to attach copy to the testimony. Ex. “I,” G. W.C., Ex. 
Mr. King objects to the admission of paper. 


Q. I hand you now two papers attached, one purporting to be a 
receipt and the other purporting to be a contract, the receipt bear- 
ing date 20th of November, 1882, and the paper purporting to bea 
contract, bearing date April 26th, 1882, signed Moran Brothers and 

Thomas Moore; and I will ask you whether the signatures 
142 __ thereto are the genuine signatures they purport to be ? 
A. The paper of April 26th, agreement Moran Brothers and 
Thomas Moore, and Thomas Moore’s receipt at the bottom are true. 
This receipt attached to the front part I never saw before, and I 
would not be sure about that signature. 


Mr. King objects to the question as immaterial and irrelevant. 

Mr. Peckham stipulates that objections shall have the same force, 
whether made before or after the answer. 

Mr. Peckham offers contract in evidence, and asks the examiner 
to annex copy to the testimony. Ex. “J,” G. W. C., Ex. 


Q. Were any other of the bonds of the railroad company issued 
to you than the «hree hundred and ten mentioned in some of those 
contracts ? 

A. No, sir. 

Q. Did you have any conversation with the president of the rail- 
road or with other officers pending your contract, and while you 
were at work in the construction of the road, with reference to the 
number of bonds to be issued per completed mile? 

A. Yes, sir. 


143 Objection by Mr. King as irrelevant and incompetent. 
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Q. Please state when and with whom and what the conversation 
was? 

A. I can only state generally the conversations with the different 
members of the board and could not give the dates. 

Q. Give it as near as you can. 

A. Simply the understanding was that we were to issue bonds on 
the completed road at ten thousand dollars a mile. 


Mr. King objects to the answer as giving an understanding and 
not the conversation. 


(Answer continuing :) The conversation on a number of occasions 
was to the effect that we were to limit the first-mortgage bonds 
to ten thousand dollars per mile of completed road. 

Q. Can you specify any individual with whom any such conver- 
sation occurred ? 

A. I think I may safely say with every one of the board, but cer- 
tainly with Mr. Balch and the prominent members of the board. 


Mr. King objects to all this form of question. 


Q. Can you give me the names of the members of the board with 
whom you had such conversations ? 
144 A. Lam positive that it was discussed with Mr. Fowler, 
with Mr. Balch, and I would not be sure but I think with 
every member of the later boards. 
Q. Won’t you give us their names? 
A. I cannot say positively about these gentlemen, but I remem- 
ber this generally because of the concurrent circumstances. 
Q. Do vou remember the names of members of the later boards 
with whom it was discussed ? 
_ A. No; I cannot say positively it was discussed with other mem- 
bers of the board, but I believe it was. 
(. Cannot you give me the names of the other members of the 
board ? 
A. Mr. Manning, Mr. Bragg, McMurray, Balch, King, Fowler. 
I do not recollect. 1 think there were one or two other members of 
the board. Those are the principal names. 
Q. Are those persons the same persons as the defendants bearing 
those names ? | 
A. I do not know who the defendants are, sir. You mean in this 
suit? 
Q. Yes. 
A. I have not seen who the defendants are. I have heard two 
names mentioned—-McMurray and Balch (names of defend- 
145 ants are read to’ witness); McMurray, Balch, Fowler, A. H. 
Manning, R. L. Fulton ; those are all the names of directors 
I see here. 
Q. Under the last contract that you made with the railroad com- 
pany and with Mr. Burt and others were you paid the $3,500” 


Objection by Mr. King. 
A. I was. 
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Q. By whom ? 

A. I think it was a check of Moran’s. 

Q. Did the railroad company pay any portion of your indebted- 
ness then existing ? 

A. Out in the West—yes; I believe that they did; I have under- 
stood that they did. 

Q. Have you any idea how much your total indebtedness was ? 

A. Yes,sir. _ | 

Q. State as near as you can. 

A. As near as I can judge, my indebtedness, after exhausting the 
eighty thousand dollars, proceeds of the bonds, would not be far 
from forty-five thousand dollars, mainly to Balch and his friends, 
the principal creditors. 


Hearing adjourned to 3 p. m. same day. 


Examination of Mr. Moore resumed by Mr. PeckHam: 


146 Q. In one of these contracts something was said about 
second-mortgage bonds. Please state what occasion there 
was for any provision about second-mortgage bonds. 


Mr. King objects to the question as irrelevant and immaterial. 


A. The contract of February 1st, 1881, covered the advances made 
by me, and among other things it was foreseen that the company 
would be apt to be indebted to me for some balance at the end of 
the thirty-one miles work. It was decided that it was proper to pro- 
vide some method of paying me that balance. It was to be paid in 
either second-mortgage bonds at eighty or in the proceeds of the 
reserved stock to be sold from the treasury, because we ail recog- 
nized the fact that it was not right, honorable, or proper to issue 
first-mortgage bonds, even to settle my balance due ahead of com- 
pleted road, because I felt, and the company felt, that our agree- 
ment was as stated, that these bonds were to be issued on completed 
road, and therefore that provision was made, and because I had no 
right to such a settlement in first-mortgage bonds. 


Mr. King objects to the answer and moves that all the ar- 
147. = gument contained in it be stricken out. 


Cross-examined by Mr. Kine: 


Q. Mr. Moore, have you any interest in the result of this suit ? 

A. I do not know what you mean by an interest. Do you mean 
a moneyed interest ? 

Q. I mean a pecuniary interest. 

A. No, sir; not to my knowledge or expectation. 

Q. Have you any expectation of getting anything out of it? 

A. Never, sir. 

(). Have you any expectation of receiving anything from Moran 
Brothers or from the defendants in this suit at the conclusion of the 
suit? 

A. Dependant at all upon the suit, do you mean? No, sir; I do 
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not presume that the suit affects me a particle one way or the other, 
pecuniarily. 

Q. Have you any feeling in the matter as between the plaintiffs 
and defendants in these two suits ? 

A. What do you mean by feeling? I do not quite get the mean- 
ing of the question. 

Q. Any animus of any kind—love or hate? 

A. I have very strong feelings, sir, but my sense of justice and 

truth are beyond any feeling I have in the case. 
148 2. They would not affect your testimony ? 
They would not, sir. 

Q. mie know, of your own knowledge, whether Moran Brothers 
have promised to pay any witnesses in these cases any pecuniary 
cones ration for their testimony ? | 

A. I do not know anything about Moran Brothers or what they 
have agreed or have not, or anything atall about them. I have had 
no communication with them or knowledge of any of their business 
or acts in a long, long while. 

Q. Do you know whether they have given any of the witnesses or 
yourself any interest in any other railroad enterprise which they 

may have? 

A. No; I know they have not given me, and I do not know that 
they have given anybody else. I have not any reason to suppose 
that they have or have not. If you want my opinion, they have 
not. 

Q. Now, will you let me have that agreement of March 25th ? 


The witness produces the original agreement of March 25th, which 
he had agreed to produce. 


(). Were you present, Mr. Moore, when this agreement of 
149 the 25th of March, 1882, between Thomas Moore and the 
Nevada and Oregon Railroad Company was executed ? 

A. To the best of my recollection, I was present when every signa- 
ture was made. 

@. Where was it executed ? 

A. It was, I think, at Mr. Nettleton’s office the signature was put 
on it. 

Q. Mr. Nettleton’s office was where ? 

A. No. 115 Broadway—tlhe Boreal building; the same Nettle- 
ton whose name is at the bottom of the : agreement. 

Q. Where was the agreement drawn ‘ 

A. It was drawn piecemeal, during a series of seve - months, at 
different places, by different persons ‘of the different parties to the 
agreement, but a great deal of it was done, as I recollect, at the office 
of Mr. Burt, one of ny counsel. 

Q. Where was the final paper drawn up, as it was made and is 
presented here ? 

A. That is a type-writer copy. 

Q. Where was the original drawn up? 

A. I think it was between Mr. Glen and Mr. Baleh and Mr. Burt 
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and myself and Mr. Fowler. I cannot tell just where it was 
drawn up. 
Q. In what office was the draft made? 
150 A. The draft was made piecemeal, by all of us gentlemen, 
and I believe it was finally brought together in Mr. Burt’s 
office (Alvin Burt), to the best of my recollection. 

Q. This copy was made and then you went to Mr. Nettleton’s 
office and executed it? 

A. Yes, sir. 

Q. Now, you say at the time this agreement was made it was in 
Burt’s office, you think ? 

A. I think so. 

Q. Now who was present when that agreement was made ? 

A. I could not tell you. 

Q. Will you try to recollect ? 

A. Mr. Fowler, and Mr. Balch, and Mr. Glen, and Mr. Burt, and 
Mr. Godeffry, and myself were conversant with these facts and drew 
them up gradually, and as to who was present at the time of the 
final writing of that paper I could not any more say than the man 
in the moon. I cannot recollect. 

Q. I want to know who was present when it was signed. 

A. At the time it was signed D. W. Balch was present; I. F. 
Fowler was present; Charles T. Glen and [ was present, and there 
were one or two others whom I do not recollect positively. That is 

my recollection, sir. 
151 Q. Do you remember who was the secretary of the com- 
pany at the time this agreement was made? 

A. I don’t know who was secretary of the company at the time 
vee agreement was made. I may have heard, but I do not recol- 
ect. 

Q. Was the secretary of the company present when the agree- 
ment was signed ? 

A. No; not as I understand. No, sir. 

Q. Do you know who was the treasurer of the company at the 
time this agreement was signed ? 

A. My impression is that it was Mr. McMurray, but I cannot say 
positively now. ; 
| Q. Was he present when it was signed, or anybody to represent 
im ? 

A. Notas I know of, except Mr. Balch represented him indi- 
vidually. 

Q. Do you know who had custody of tie seal of the company at 
the time this agreement was signed ? 

A. I do not know, sir. 
Q. Was the seal of the company in Nevada? 
A. You mean the metal seal with which you rhake the impres- 
sion ? 
Q. Yes. 
A. I presume it was there. I do not know. 
Q. You did not see it in New York ? 
A. I did not, to the best of my knowledge. 
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Q. Did you see this seal, which purports to be the seal of the com- 
pany, attached in New York? 

A. To the best of my knowledge, I did see it. 

Q. In what form was it? 
152 A. Why, in wafer form, as I recollect. 

Q. Then there was not an actual seal of the company at- 
tached ? | 

A. You mean an actual impression put upon the paper ? 

Q. Yes. 

A. To the best of my knowledge, no. 

Q. It does not appear to go through the paper, does it? 

A. No. 

. Then this seal must have been attached in New York? 

A. Yes; it must have been atiached in New York. 

Q. Mr. Moore, you were present when that seal was attached ? 

A. The seal on that paper? I believe that I was, sir. There is 
no doubt in my mind about it. 

©. Who had the seal ? 

A. Well, | cannot tell whose hands I saw it come out of, but I 
think it was produced by Mr. Balch ; but I could not tell you posi- 
tively. 

Q. You are not sure about that? 

A. No, sir. 

(). You are not sure it was not Mr. Fowler? 

A. It may have been Mr. Fowler, but I cannot tell you posi- 


tively. 
153 Q. Do you know anything about the passage of this resolu- 
tion ? | 


A. Nothing, except that the resolution was shown me after. Mr. 
Balch arrived here, wishing to make some arrangements in relation 
to my contracts with the company. 

Q. Do you know anything about its regularity ? 

A. I know nothing about the regularity of it. 

Q. You testified that 310 bonds ($310,000) were issued to Moran 
Brothers. What did Moran Brothers pay for them ? 

A. I don’t think I testified they were issued to Moran Brothers. 
I testified that I had an order from the company, under my con- 
tracts, to get them, and gave an order for them to Moran Brothers. 

(). You sold the 510 bonds to Moran Brothers for how much ” 

A. $248,000, I believe. 

Q. Eighty cents on the dollar? 

A. Yes, sir. 

(). And no more bonds were issued to you except the 310 bonds? 

A. No, sir. 

Q. There were other bonds issued, weren't there, by the company ? 

A. Never, to my knowledge, until very recently. 

Q. Was there never any understanding or arrangement 
154 between you and the company that they were to assume your 
indebtedness and issue other bonds ? 
A. Issue other bonds in connection with assuming my indebted- 
ness ? 


» 
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Q. Yes. 

A. No, sir; never to my recollection ; not one. 

Q. Am I to understand that when you left Nevada you were out 
of debt? 

A. No, sir. I have stated that after exhausting the proceeds of 
the bonds my indebtedness was about $45,000. I want to change 
that slightly. I figured mentally this morning and made an error 
in subtraction. <A part of the 50,000, about $4,000, was used here, 
and would make the indebtedness about $49,000. 

Q. Do you mean to say that you had no knowledge of the issue 
of any other bonds besides these 310 ? 

A. I do mean to say so; yes, sir. 

Q. You don’t know anything about the company issuing bonds 
to pay your indebtedness ? 

A. No, sir. The first that I heard of that was not with regard to 
my indebtedness, but with regard to their issuing bonds. I saw a 
newspaper article saying that Mr. Balch had sworn that there were 
$600,000 of bonds out, and that was a perfect surprise to me, and 

I did not know why they were issued. I did not know then 
155 ~=what had been done with them. 
Q. You spoke about the receipt of $80,000 ? 

A. The receipt of it? 

Q. A subscription which you paid to Mr. Fowler for 400 shares 
of stock ? 

A. I did not speak about any subscription paid Mr. Fowler. 

(. You say the company paid your indebtedness after exhaust- 
ing $50,000 of the proceeds of the bonds—the company paid $40,000 
of your debts? | 

A. I did not say that; but this $80,000 from Mr. Moran would 
lay the track and pay part of my indebtedness and leave me in debt 
about $49,000. 

Q. And your claim is that the only amount that was due for the. 
company to assume and pay was $45,000 ? 

A. I mean to say that after paving that $80,000 from Mr. Moran 
for laying the track and paying part of my indebtedness there was 
about $49,000 indebtedness. From any knowledge that I possess at 
present and from every ground I can imagine for having a debt, 
the debts that I owed and the cost it would be to me as contractor 
to finish the thirty-one miles of road would have made it incum- 

bent on me to pay out, in order to liquidate those debts 
156 and complete that work, about $144,000, providing I sup- 

plied $15,000 more of new rolling stock. Without supply- 
ing that rolling stock (and it was not supplied) to the best of my 
knowledge, it would have made my debts $129,000, my debts and 
the cost of building that 31 miles of road. Now, applying the 
$80,000 from Mr. Moran to paying a part of my debts and building 
that road, applying this against the total of $129,000 leaves between 
$45,000 and £50,000 yet outstanding of my debts, irrespective of 
any R. R. Cu.’s debts, and the road completed and paid for, barring 
those debts. 


THOMAS MOORE. 
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Acknowledged by Thomas Moore to be his signature. 
N. Y., Oct. 17, ’83. : 
GEO. W. CARR, Evraminer. 


FRANK F. Fowrer, called on behalf of plaintiffs, having been 

duly sworn, testifies as follows: 
Examined by Mr. Peck am : 

Q. Mr. Fowler, I show you the paper which has been produced 
by Mr. Moore, purporting to be a contract, of date March 25th, 1882, 
between Moore and the railroad company and Baleh, for himself 

and others, and I call your attention to the seal, purporting 
157 sto be the seal of the company, that is on that paper, and I ask 

you if vou know anything about that seal and who got it, 
and who attached it? 


(Hands witness paper). 


A. This is the seal of the company. ‘The impression was taken 
by myself from the seal of the company and brought to New York. 

(). Who placed it upon the paper? 

A. I furnished it for placing on the paper. 

(. By whose order or direction did you do that? 

A. By the direction of Mr. Webster, the counsel for the company, 
in Reno, and Mr. Balch, president, here. 

(). Was Mr. Balch there? 

A. Mr. Balch was there. 

(). Is that his signature ” 

A. That is his signature. 

(). You were at the time vice-president of the company ? 

A. I was. 

(). And a member of the board of directors? 

A, Yes, sir. 

(). Handing you a copy of the paper also produced by Mr. Moore 
purporting to be a certified copy of some resolution of the board, I 
ask you if you know anything about that meeting of the board of 
directors ? 

A. I was present at the meeting of the board of directors. 

(). Was that resolution passed ? 
158 A. It was. 
Q. Is that a true copy of it? 
A. That is a copy of it in my own handwriting. 
Cross-examined by Mr. Kine: 

Q. Mr. Fowler, what is your position towards this company, de- 
fendant ? 

A. I love right and hate wrong. So far as they are right, | am 
with them. | 

Q. In the success of which side are your interests involved ? 

A. I don’t know, sir; my sympathies and feelings are with Mr. 
Charles Moran in this matter. 

Q. Are you down on the railroad? 
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A. Against the directors of the company for what they have done. 
FRANK F. FOWLER. 
Signed in presence of— 
GEO. W. CARR, Evaminer. 
N. Y., Oct. 20th, ’83. 


CHARLES Moray, plaintiff in the second above-entitled action, 
called as a witness on his own behalf, having been duly sworn, tes- 
lifies. 

sy Mr. Pecknam: 
159 Q. Mr. Moran, at the time you made the contract, in March, 
1881, with Mr. Moore, to purchase bonds of this Nevada and 
Oregon Railroad Company, did you learn or understand from Mr. 
Moore anything with regard to the number of bonds that were to be 
issued per mile? 

A. I did understand there were to be $10,000 a mile issued on 
finished road. 

Q. Did you ever have any understanding or statement from Mr. 
Balch, the president of the company, in that respect ? 

A. I saw nothing of Mr. Balch, I think. 

Q. Until after you had made.your advances? 

A. Yes, sir. 

Q. I- making these advances and buying these bonds did you 
place any reliance apon the fact that there were to be but $10,000 a 
mile, as you understood ? 

A. Certainly,sir; if it had been $11,000 I would not have bought 
them at any price. 

Q. You say Balch was not here till later. He was here before you 
took the last 100 bonds ? 

A. Yes, sir. 

Q. Did you have any understanding with Mr. Balch as to the 
amount that was to be issued per mile? 

A. He made no statement that amounted to anything, but 
160 Isawa circular of the Nevada and Oregon Railroad Com- 
pany in which the issue was limited to $10,000 per mile. 


. 


Mr. Moore recalled. 
By Mr. PeckHam: 


Q. Mr. Moore, this agreement of 25th March, 1882, was executed 
in triplicate, was it not ? 

A. Yes, sir. 

Q. And one of the originals went out to Nevada and was recorded, 
was it not? 

A. One went to Nevada and was recorded. That was the copy 
that Mr. Burt had. 

THOMAS MOORE. 


Acknowledged by Thomas Moore to be his signature Oct. 17, 
1883. 
GEO. W. CARR, Examiner. 
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Mr. Moran cross-examined by Mr. Kine: 


Q. Did vou ever see any resolution of the Nevada and Oregon 
Railroad Company, of an official nature, that restricted the issue of 
bonds to $10,000 per mile ? 

A. No; I don’t know that I ever did. 

Q. You never saw any? 

A. No. 

Q. And the information you had was from whom? 

A. From everybody—that $10,000 per mile was the full amount 

of bonds that they were to issue. 
161 Q. By “everybody ” whom do you mean? 
A. Mr. Moore at the beginning, but everybody that I met 
in connection with the road. 

Q. Did you understand that the amount of the issue on the rail- 
road should be $310,000? 

A. On the thirty-one miles $510,000, and on the three hundred 
miles, as the prospectus was, it should be $5,000,000. Three hun- 
dred miles was the contemplated length of the road, and that there 
was to be $3,000,000, $10,000 per mile, and first-mortgage bonds only 
to be issued as the road was finished. 

Q. Well, all you ever heard was what people told you? 

A. Yes. 

Q. And you never saw any document about it at all? 

A. No, sir. 

Q. Do you know anything at all about the agreement of March 
25th, 1882? 

A. I don’t know what vou mean, sir. (Paper handed witness.) | 
don’t know whether I ever saw that agreement or not. It was a 
point on which there was never a dispute or discussion or a word 
sald, except that that was the fact. From the beginning we never 

talked of anything else. 
162 (). Were you present at the time of the making of the 
agreement between Mr. Baleh and Mr. Moore an the rail- 
road company which has been testified to in your presence? 

A. No, sir. 

Q. You say you saw a circular or prospectus ? 

A. That was long afterwards. 

Q. Had it any connection with this? 

A. No; it was simply a prospectus of the road stating $10,000 per 
mile as the limit of the bonds. Mr. Balch sent me a copy; that is 
the way I got it. 

Redirect : 
Q. You have your 310 bonds now in your safe? 


A. I have, sir. 
CIPS MORAN, 


Signed in presence of— 


GE ). W. CARR, Kramine r. 
N. Y., Oct. 29, 1883. 
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163 Exuipit “A.” G. W.C., Ex. 


Articles of agreement, made and concluded this twenty-sixth day 
of August, in the year of our Lord one thousand eight hundred and 
eighty, by and between Thomas Moore, of Elizabeth, New Jersey, 
party of the first part, and The Nevada and Oregon Railroad Com- 
pany, of the State of Nevada, party of the second part, witnesseth : 

That whereas the said party of thesecond part has represented to the 
party of the first part that the sum of seven hundred thousand dol- 
lars cash can be obtained through stock subscriptions to be applied 
to the construction and equipment of the Nevada and Oregon rail- 
road upon the portion of the same extending southerly from Beck- 
worth Pass to Reno, Carson, and the vicinity of Bodie, including a 
branch to Virginia City, running from a point about sixteen miles 
southerly from Reno, and upon the Carson Division, and that the 
entire work of building and equipping said portion of railroad, in- 
eluding grading, bridging, track, buildings, turn-tables, switches, 
right of way, clearing and grubbing, structures and superstruct- 

ures, ballasting, culverts, cattle-guards, trestles, and such 
164 other material and work as may be necessary to a complete, 

continuous, and properly constructed and equipped railroad, 
ean be thoroughly and substantially performed between October 
Ist, 1880, and March Ist, 1881, at a cash outlay not exceeding twenty 
hundred and thirty-five thousand dollars, including allowance to 
the railroad company of ten thousand dollars for engineering, sta- 
tionery, and incidental expenses, and of thirty thousand dollars for 
expenses in securing right of way; that the business of the road 
will be highly remunerative as soon as thirty miles shall be put in 
operation, and that upon the completion of the entire distance afore- 
said and for ten years thereafter the business income of the road 
will be fully three hundred and fifty thousand dollars per annum 
in excess of all expenses, interest,and taxes; and that fifty-year 8 
per cent. first-mortgage bonds to the extent only of ten thousand 
dollars per mileand capital stock to the extent only of twenty thou- 
sand dollars per mile for the first one hundred and eighty-five miles 

will be issued, making a total of eighteen hundred and fifty 
165 = thousand dollars in first-mortgage bonds and _ thirty-seven 

hundred thousand dollars, par value, in stock upon the entire 
one hundred and eighty-five miles: 

Now, therefore, in consideration of the above and of the cov- 
enants, agreements, and payments hereinafter mentioned to be made 
and kept and performed by the said party of the second part, and in 
further consideration of the sum of one dollar to the party of the 
first partin hand paid by the party of the second part, the receipt 
whereof is hereby acknowledged by the party of the first part, and. 
for and in consideration of the covenants and agreements herein to 
be kept and performed, and in consideration of the sum of one 
dollar to the party of the second part in hand paid by the party of 
the first part, the receipt whereof is hereby acknowledged by the 


CHARLES MORAN ET AL, &¢. 63 


party of the second part, it has been agreed and by these presents 
it is covenanted and agreed by and between the parties hereto— 
Ist. That the party of the first part will construct and finish on 
or before the first day of March, 1881, in substantial and 
166 workmanlike manner, the proposed railroad, and as follows : 
As soon as the sum of two hundred and fifty thousand 
dollars in valid stock subscription shall be obtained to commence 
work upon the Carson Division, extending thirty miles, more or less, 
from Reno to Carson, and including the Virginia Branch, extending 
twenty miles, more or less, from near Washoe Lake to Virginia City. 
As soon as an additional one hundred thousand dollars in valid 
stock subscriptions shall be obtained to commence work upon the 
Reno Division as far as Beckworth Pass, from Reno thirty miles, 
more or jess. As soon as an additional three hundred and fifty 
thousand dollars in valid stock subscriptions shall be obtained to 
commence work upon the Bodie Division, extending one hundred 
and five miles, more or less, from Carson to the vicinity of Bodie. 
And for the purposes of this contract it is conceded that the total 
distance as aforesaid aggregates one hundred and eighty-five miles, 
and that, in addition thereto, necessary sidings shall be con- 
167 structed at proper points and connected with the main tracks 
by proper switches, the total aggregate length of said sidings 
not to amount to more than five miles. 
2nd. The work under this contract does and is intended to include 
all the graduation, masonry, bridging, iron, rails, ties, track-laying, 
ballasting, turn-tables, structures and superstructures, and necessary 
buildings, locomotives, and ears, and suche material and work as 
may be needful to complete a continuous and properly constructed 
and equipped railroad between the points aforesaid, excluding 
fencing. 
srd. The road-bed is to be graded for a single track of three-foot 
gauge. 
4th. Graduation includes all excavations and embankments re- 
quired for the foundation of the road-bed and for street or road ap- 
proaches and crossings and all excavations for foundations of cul- 
verts, piers, abutments, walls and bridges, and for drains, sidings, 
foundations of station-houses, engine-houses, turn-tables, or other 
necessary structures, and all track slopes and ditches shall be com- 
pleted in a thorough, neat, and workmanlike manner, and all grad- 
uations shall be of ample dimensions. 
168 oth. At all crossings of public roads commodious graded 
approaches shall be constructed for the benetit of the publie, 
and all farm roads shall be properly graded at points of crossing, to 
enable the residents to cross the railroad track with ease and safety. 
6th. Culverts and drain pipes, if any are necessary, shall be of 
proper material and dimensions and carefully and substantially 
built or laid. 
7th. All bridges and trestles shall be built under skilled super- 
vision and of sound materials, timbers, and bolts and be of sufficient 
strength to safely support, at the ordinary speed, freight aud passenger 
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engines and trains of the same weight as those now in service and 
use on similar railroads. 
8th. The track shall be properly laid and graded, and the ties 
thoroughly tamped. 
9th. The ties shall be of suitable wood and not less than five by 
six inches and sixty-four inches in length and shall be placed at 
regular intervals, as nearly as may be, and not less than twenty-six 
hundred and forty per mile, and upon Virginia Branch shall 
169 be of red fir, six by seven by sixty-four inches. 
10th. Rails shall be of good merchantable iron of the T pat- 
tern and weight not less than thirty-five pounds per yard, except where 
on straight or tangent line the grade may be less than sixty-one 
feet per mile, when thirty-pound rails may be used ; and whenever 
the thirty-pound rail is used there must be not less than twenty- 
nine hundred and ninety-two ties per mile; the rails to be laid so 
as to prevent expansion from affecting the alignment and to be 
properly spiked and spliced, with fish-plates at the joints, and upon 
all curves a proper elevation shall be given to the outer rail. 
1Jth. The tracks shall be ballasted with such material as can be 
found contiguous to the line, and ballast is in no instance to be 
hauled except by train, and not to exceed a distance of three miles. 
12th. The space for the road-bed shall be cleared of all trees, sap- 
lings, and sage brush, and wherever embankment is less than two 
feet in height all necessary grubbing shall be done in advance. 
13th All switches and frogs needed, not exceeding twenty- 
170 ‘tive in number of each, are to be supplied and properly placed. 
14th. Suitable buildings, not exceeding fifteen in number, 
are to be erected for depots and engine-houses, the latter to be of 
suflicient size each to contain three convenient stalls for engines. 
15th. Bridges are to be three, four, or five in number, but not more 
than five, and if in a:y instance a bridge shall exceed one hundred 
feet in iength from bank to bank the railroad company shall pay 
to the party of the first part fifty dollars for each foot so in excess ; 
and wherever trestle-work may be demanded the railroad company 
shall pay to the party of the first part twenty-five dollars per thou- 
sand feet. B. M., for the completed structure, according to the quan- 
tity of lumber employed, this payment to cover bolts and iron-work 
and workmanship. 
16th. The party of the first part is to contribute towards the pay- 
ment of engineering, stationery, and incidental expenses during the 
progress of construction of the railroad a sum of money not to 
exceed ten thousand dollars, in such sums as the same may be 
needed for the actual wants of the company, and no greater 
171 = amount than two thousand dollars in any one month; also 
towards the payment of expenses incurred in procuring right 
of way a sum of money not to exceed thirty thousand dollars, as the 
same may be needed, but no greater amount than six thousand dol- 
lars per mopth; and in the event that so much as ten thousand dol- 
lars and or thirty thousand dollars shall not be required for the pur- 
pose or purposes specitied then, at the completion of the work of con- 
struction as aforesaid, there shall be an equal division of such sur- 
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plus, half to the party of the first part and half to the party of the 
second part ; and in the event of more than ten thousand and or 
thirty thousand dollars being required for the purpose or purposes 
specified, then the railroad company shall, out of its one hundred 

thousand dollars’ reserve stock, provide for and pay the same. 
17th. The locomotives and cars shall be of good make and new, 
and of such patterns as are now approved upon successful railroads 
of similar gauge, grades, and general requirements; and the 
172 _—srailroad, as above provided for, is to be fully completed and 
equipped on or before the first day of March, 1881, always 
provided that the party of the second partshall punctually keep and 
perform the covenants and agreements herein contained on its part, 
and shall do all things necessary to provide all right of way and 
free access for the party of the first part to all necessary locali- 
ties promptly and in due season. It is, however, understood that if 
the track shall be actually laid so that it will be absolutely safe for 
passenger trains at a speed of twenty-five miles an hour and freight 
trains at a speed of twenty miles an hour to run over said road, and 
for business operations to be safely carried on throughout its entire 
length, from Reno to Bodie, including the branch to Virginia, and 
from Reno to Beckwith Pass by March Ist, 1881, then the ballasting, 
adjustment of slopes, and other work not essential to safety may 
thereafter be completed, provided the same shall be pushed forward 

with vigor and without intermission. | 
18th. The entire work shall be done under the supervision 
173 ~— of the president or other duly appointed agent of said com- 
pany, and the certificate of S. H. H. Clark, general superin- 
tendent of the Union Pacific railroad, or, in esse of his inability 
from any cause to act, the certificate of Jonathan Dwight, of New 
York city, as to the shipment, supply, or delivery of material, the 
quality of the work and material, its sutliciency under this contract, 
and for the purposes designed, together with his final acceptance 
and certificate of the acceptance of the road, shall be binding upon 
both parties hereto, it being agreed that his determination as to all 
questions arising under this contract, including the question whether 
any installment hereinafter provided to fo paid is due, shall be con- 
clusive, it being, moreover, agreed tliat his certificate may issue 
upon personal inspection and knowledge or upon ‘joint letter or 
other notice from the president of the Co. and Thomas Moore as to 
any performance under this contract ; and if at any time said presi- 
dent and Thomas Moore should fail to agree as to joint letter or no- 
tice either of them mail/ call upon said 8. H. I. Clark or, in 
174 his absence or inability, upon said Jonathan Dwight to make 
the necessary personal inspection as to the facts and decide 

all matters in controversy. 

19th. All earth excavation in excess of six thousand cubie yards 
per mile, average, on any division or branch shall be paid for extra 
at the rate of twenty cents per cubie yard, and in the event of there 
being any rock material encountered in excavation the same shall 
be paid for extra at the rate of one dollar per cubic yard, and any 
hard pan, indurated earth, or cemented material, not rock, at the 
J—471 
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rate of forty cents per cubic yard, and any excess over twenty cents 
per tie in the cost of ties delivered at Reno or elsewhere on line of 
the railroad shall be paid extra to the party of the first part by the 
party of the second part, and all tunnel excavation at the rate of 
three dollars and fifty cents per cubic yard, including the necessary 
timbering and zine lining, and no charges other than those provided 
for herein are to be allowed to the party of the first part for work 
done on .or about the subject matter or matters of this certifi- 
cate. 
175 20th. If at any time after commencing work the party of 
the first part shall have failed to perform up to that time a 
reasonable proportionate amount of the work of construction or of 
the shipment of material, then and in that case the party of the see- 
ond part may take such necessary measures as shall insure the com- 
pletion of the road in the manner and by the time herein mentioned, 
and in such an event it is authorized to pay for work or material so 
ordered and used or performed out of the stock, bonds, or funds 
agreed to be paid said party of the first part for the completion of 
said road and to offset such payments against the amount due under 
this contract, rendering only the surplus, if any, to the said party of 
the first part: and upon the presenting to the custodian of the bonds 
andstock herein mentioned of satisfactory evidence of the expenditure 
of moneys thus by said party of the second part, such custodian shall 
pay to said party of the second part the amount expended in said 
stock and bonds. 
21st. It is distinctly agreed and understood that the de- 
176 —s cision of 8. H. 1. Clark, or in his absence, of Jonathan Dwight 
aforesaid in any dispute which may arise between said company 
and the contractor shall, as to matters provided herein or relative to 
the same, be final and conclusive as to both parties. 
22d. The party of the first part agrees to inspect profiles, maps, 
and locations, and confer with parties desiring to subscribe to the 
stock and with those desirous of making contracts for transportation 
of wood, lumber, and other freight, and the party of the second part 
covenants and agrees to assist the party of the first part in satisfying 
himself as to the correctness of the representations hereinbefore con- 
tained; and in the event that the party of the first part does not 
obtain satisfactory evidence of the fulfillment of said repre- 
sentations he shall be at liberty to cancel this contract by 
notice in writing addressed to the office of the party of the 
second part at Carson, Nevada, as soon as he can determine 
the matter, and not later than ten days after receiving the working 
profiles and maps of any division for inspection; and in such 
event the said party of the second part shall pay to-him the 
177 ~—s sum of five hundred dollars for loss of time, services, traveling 
and other expenses and damages ; and if said party of the first 
part shall not, by notice as aforesaid, cancel this contract, thea such 
failure to notify shall be deemed conclusive evidence that he has satis- 
fied himself, and that this contract is to remain in full foree and 
effect, without claim for damages by or against either party hereto 
orany party named herein on account of said representations, which 
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for all purposes are to be deemed as satisfactorily established ; it 
being understood that the issue of first-mortgage bonds is to remain 
at the limit of eighteen hundred and fifty thousand dollars, and the 
capital steck at thirty-seven hundred thousand dollars, par value, as 
aforesaid. 
25rd. The equipment of the Carson Division is to consist of four 
locomotives, one passenger car, twenty box cars, one combination 
‘ar, seventy flat cars, five ore cars, two hand or track ears, and neces- 
sary tools for track repairs; of the Virginia Branch, one 
178 locomotive, one passenger car, one combination car, ten box 
‘ars, ten flat cars, two ore ears, one hand or track car, and 
necessary tools for track repairs; of the Bodie Division, five loco- 
motives, two passenger cars, one combination car, twenty box cars, 
seventy flat cars, three ore cars, five hand or track cars, and neces- 
sary tools for track repairs; of the thirty miles of the Reno Divis- 
ion, two locomotives, two passenger cars, and thirty flat cars, and 
the said railroad company, party of the second part, covenants and 
agrees to pay to the party of the first part for the railroad, completed 
and constructed as aforesaid, including the equipment, the sum of 
two hundred and fifty thousand dollars in lawful money and seven 
hundred thousand dollars in the first-mortgage bonds and seven hun- 
dred and fifty thousand dollars in the capital stock of said railroad com- 
pany, at par, for the Carson Division, including the Virginia Branch, 
being in all fiftv miles, moreorless. The sum of one hundred thousand 
dollars in lawful money. and three hundred and ten thousand dollarsin 
the first-mortgage bonds, and four hundred and fifty thousand 
179 ~— dollars in the capital stock of said railroad company, at par, for 
the Reno Division as far as Beckwith Pass, being thirty miles, 
more or less; the sum of three hundred and _ fitty thousand dollars 
in lawful money and eight hundred and forty thousand dollars in 
the first-mortgage bonds and seventeen hundred thousand dollars 
in the capital stock of said railroad company, at par, for the Bodie 
Division, being one hundred and five miles, more or less,and amount- 
Ing in the aggregate to seven hundred thousand dollars in lawful 
money and eighteen hundred and fifty thousand dollars in the first- 
mortgage bonds and twenty-nine hundred thousand dollars in the 
capital stock of the said railroad company, at par, for the one hun- 
dred and eighty-five miles. more or less, constructed and equipped, 
and the payments to be made in the following manner: On or before 
the first day of September proximo the sum of five hundred dollars 
‘ase; upon the shipment of the first one thousand tons of rails to 
Reno, twenty thousand dollars in cash, and upon the arrival 
180 of said rails at Reno one hundred and fifty thousand in the 
first-mortgage bonds and three hundred thousand dollars in 
the stock; upon each subsequent shipment of rails, splices, and 
spikes for each one thousand tons, one hundred and twenty-five 
thousand dollars in the first-mortgage bonds and three hundred 
thousand dollars in the stock; upon completion of each fifteen 
miles of grading, fifteen thousand dollars in cash; upon delivery 
of each ten thousand ties at Reno or elsewhere on the line of the 
road, three thousand dollars in cash; upon completion of each fif- 
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teen miles of track, five thousand dollars in cash; upon completion 
of each bridge of over fifty feet in length, five thousand dollars in 
cash; upon completion of each one thousand feet of trestle-work, five 
thousand dollars in cash; upon completion of each five engine-houses 
or other buildings, five thousand dollars in cash; upon completion 
of each two hundred feet of tunnel, seven thousand dollars in cash ; 
upon delivery at Reno or elsewhere upon the line of the road of each 

locomotive, ten thousand dollars in cash; of each two passenger 
181 cars, four thousand dollars in cash; of three combination 

‘ars, five thousand dollars in eash; of each five ore cars, 
three thousand dollars in eash; of each ten box ears, eight thousand 
dollars in eash; of each twenty-five flat cars, twelve thousand dol- 
lars in cash ; of each two hand or track cars, with tools, five hundred 
dollars in cash. Upon completion of each division as aforesaid, final 
settlement to be made within ten days by payment to said party of 
the first part of all balances of stock and bonds and cash. All cash 
payments under this contract shall be made at Reno, Nevada, unless 
otherwise agreed, and all payments of stock and bonds shall be 
made in the city of New York. 

If said party of the second part shall not be able at the time fixed 
for the final settlement to pay said party of the first part the bal- 
ance of the cash payments due him for any cause, then said party 
of the first part shall receive biweekly all the net receipts of said 

railroad, after deducting the working expenses and the ac- 
182. cruing interest on its first-mortgage bonds, until said balance 

shall be fully paid, and shall also receive further, as security 
for the payment of said balance, assignments from said company of 
all moneys owing to it for stock subscriptions. If said company 
shall fail at any time to pay over said net receipts or to assign said 
stock subscriptions as aforesaid, then said party of the first part is 
hereby empowered and shall take control of all receipts and income 
of said road, as provided in section 26 of this contract, including the 
penalty therein stated; and said party of the second part further 
agrees that the whole amount hereinbefore covenanted to be paid to 
the party of the first part shall be paid in any event on or before 
the thirty-first day of March, A. D. 1881. 

24th. The party of the second part further covenants and agrees 
to deposit in the hands of some person hereafter to be named by 
said party, and acceptable tothe party of the first —,in New York city, 
on or before October first, A. D. 1880, the sum of fifty thousand dol- 
lars in cash, or so much thereof as said company shall by strenuous 

effort have realized from the collections of subscriptions to its 

183 capital stock to that date, and on or before October first, A. 

D. 1850, twenty-nine hundred thousand dollars of the capital 

stock of said railroad company, and on or before October fifteenth, 

A. D. 1880, eighteen hundred and fifty thousand dollars of first- 

mortgage bonds of said company, all to be applied to the carrying 

out of this contract; and it is further agreed that in the event of 

a failure to agree upon any other custodian for the securities that 
Gen. C. T. Christensen shall act in that capacity. 

25th. In the event that the party of the second part (on account 
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of the benefits to accrue from a speedy completion of the work) shall 
demand from the party of the first part to furnish rails costing more 
than eighty dollars per ton, delivered at Reno, the excess of cost over 
that price is to be paid to the party of the first part by the railroad 
company by applying one-half the surplus earnings of the road, 
after paying expenses and interest, until the whole amount is liqui- 
dated. 
26th. In the event of any failure at any time of the party 
184 of the second part to make a cash payment, as specified in 
this contract, the party of the first part shall receive biweekly 
all the net receipts of said railroad after deducting the working ex- 
penses and the aceruing interest on its first-mortgage bonds until 
such deficiency shall be fully paid. If such railroad company shall 
fail at any time to pay over said net receipts as aforesaid, then said 
party of the first part shall be entitled and is hereby empowered to 
take control of all the receipts and income of said road and to pay 
himself out of the same to the extent of such deficiency, after first 
paying out therefrom the proper operating expenses and proportion- 
ate interest upon the first-mortgage bonds during the period of his 
control, and shall, as soon as the deficiency is wholly paid or re- 
ceived by him, return the control of said receipts and income to said 
company. During such control of receipts and income said party of 
the first part shall render an account to the auditor or comptroller 
of the party of the seeond part of his receipts and expenditures, as 
aforesaid, at the end of every two weeks after he shall take 
185 possession thereof under this clause; and whenever at any of 
said accountings it shall appear that said party of the first part 
shall have received from said road, after deducting the aforesaic ex- 
penditures, the amount due him as aforesaid, he shall deliver up 
possession of said road to said party of the second part and shall pay 
over to it, on demand, any surplus there may be belonging to said 
party of the second part, under a penalty of double the income of 
sald road during the time of any unauthorized detention. 

In witness whereof the party of the first part hath hereunto set 
his hand and seal, and the party of the second part hath caused 
these presents to be signed by its president and secretary thereunto, 
duly authorized by resolution of its board of directors, and caused 
its seal to be attached this twenty-sixth day of August, A. D. 1580, 
at Carson City, Nevada. 

TIHLOMAS MOORE. [SEAL.] 
NEVADA AND OREGON 
RAILWAY CoO., 
By A. J. HATCH, President. [SEAL. | 

Attest : 

[co. SEAL. | JAMES R. JUDGE, Seeretary. 


In presence of— 


MARK PARISH. 
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186 Strate or Nevapba, i. 
County of Washoe, a 


On this twenty-eighth day of August, A. D. 1880, personally ap- 
peared before me, Mark Parish, the county clerk and ex officio clerk 
second district court of Nevada in and for said county of Washoe, 
Thomas Moore, whose name is subscribed to the annexed instru- 
nent as a party thereto, personally known to me to be the individ- 
ual described in and who executed said annexed instrument as ¢ 
party thereto, and acknowledged to me that he executed the same 
freely and voluntarily for the uses and purposes thereto mentioned. 

In witness whereof I have hereunto set my hand and aftixed the 
seal of said court the day and year in this certificate first above 


written. 
[SEAL. | MARK PARISH, Clerk. 
veg STATE OF NEVADA, 


Sos 
County of Washoe, 


On this twenty-eighth day of August, A. D. 1880, personally ap- 
peared before me, Mark Parish, the county clerk and ex officio 
187 ~—s clerk second district court of Nevada in and for Washoe 
county aforesaid, A. J. Hatch, whose name is subscribed to 
the annexed instrument as president of the Nevada and Oregon 
Railroad Company, one of the parties named in and which exe- 
cuted said instrument, said A. J. Hatch being therein named as 
such president, who is personally known to me to be the person 
described in said instrument as such president, and who executed 
the same as such president, who, being by me duly sworn, did de- 
pose and say that he resided in Reno, Nevada; that he was the 
president of the Nevada and Oregon Railway Company, the corpo- 
ration named in said instrument as one of the parties thereto; that 
he executed the same as president of said railroad company ; that 
he so executed the same by virtue of the authority of the board of 
directors of said company for the uses and purposes therein men- 
tioned freely and voluntarily and in pursuance of a resolution of 
said board of directors. 
In witness whereof I have hereunto set my hand and siti d 
iSS8 the seal of said court the day and year in this certificate first 
above written. 
[SEAL. ] MARK PARISH, Clerk. 
Endorsed: Filed for record, at request of Wm. Webster, October 
24,1851, at 15 min. past 3 p.m, and recorded on pages 444-’54, In 
Book A of Bonds and Agreements, records of W ashoe county, Ne- 
vada. Jno. B. Williams, Co. recorder. 
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Articles of agreement made and concluded this fourth day of De- 
cember, in the year of our Lord one thousand and eight hundred 
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and eighty, by and between Thomas Moore, of Elizabeth, New Jersey, 
party of the first part, and The Nevada and Oregon R. KR. Company 
of the State of Nevada, party of the second part, witnesseth : 

‘That whereas the aforesaid parties entered into a contract on the 
twenty-sixth day of August, A. D. 1880, for the construction and 
equipment of 185 miles of said Nevada and Oregon Kt. L.; and 
whereas since that date it has been found necessary to change the 
time and order of performance and of payments under said contract, 
thus rendering it indispensable and equitable to supplement said 
contract : 

Therefore, in consideration of the above and of the sum of one 
dollar paid to each party by the other, the receipt of which is hereby 
severally acknowledged, it is hereby agreed as follows: 

First. The Reno Division as far as a point near Beckwith Pass is 
to be first constructed and equipped, and in the event the total dis- 

tance, including sidings, shall exceed 51 miles the party of 
190 = the second part to pay extra for such excess of distance ut tire 

rate of $1.20 per foot lineal for the extra rails, fastenings, 
spikes, ballasting ties, switches, frogs, and track-laying complete 
upon such extra length of line. 

Second. Any dry masonry required upon the line between Reno 
and the temporary terminus aforesaid shall be paid for by the com- 
pany extra at the rate of $2.50 per cubic yard. 

Third. For additional equipment the company shall pay extra 
the sum of $15,000, and all the above extra payments are irrespect- 
ive of the extra payments provided for in the contract of August 
26th aforementioned, and shall be payable at convenience of the 
Co. at or before final settlement with contractor for the present work 

fourth. The first cash payment of 8500 to contractor shall be 
made on or before January Ist, A. D. 1881, instead of Sept. Ist, ISSO. 

Fifth. Upon shipment of 1,000 tons of rails and splices, the com- 
pany to pay the contractor $20,000 in cash; and upon arrival of 
same at Reno, $150,000 in Ist-mortgage bonds and S300,000 stock ; 
and upon shipment of balance of ratls for the present work, S160,000 

in Jst-mortgage bonds and &150,000 in stock. 
11 Sixth. The company shall deposit with trustee In New 
York, on or before January i0th, A. D. 1881, 810,000 in cash 
and the $450,000 stock, and on or before January 2 th, ISS1, the 
$510,000 in the Ist-mortgage bonds. 

Seventh. Nothing in ‘this contract is to be construed as abating 
or impairing any portion of the contract of August 26th, A. D.1SS0, 
which is hereby extended in all matters not conflicting with the 
provisions of this instrument, and the work under which is to be 
undertaken upon the 50 miles or 155 miles upon 50 days’ notice at 
any time within one year from date, upon evidence furnished by 
the company and satisfactory to the contractor as to the fulfillment 
of the condition regarding stock subscriptions. 

Kig-th. The entire stock to be issued upon the line from Reno to 
the temporary terminus, as herein stated, shall be limited to $600,000 
without reference to any excess in distance over 30 miles, and the 
lst-mortgage bonds upon the same to $310,000. 
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Ninth. The work of construction shall be promptly commenced 
upon notice from the company and satisfactory evidence to the con- 
tractor of the proper, prompt obtaining of right of way and of the 

realization of $100,000 cash from stock subscriptions during 
192 _— progress of the work, and the 30 miles shall be completed 

and equipped within 5 months from the date of commencing 
the work of graduation. 

Tenth. The contractor shall allow and pay to the company, in 
installments, as needed upon this work of thirty miles, the total 
sum of $4,000 for right of way, and the total sum of $5,000 for en- 
gineering, stationery, and incidentals, and any excess over such 
totals shall be provided and paid by the company out of the $50,000 
reserve stock or the proceeds thereof. 

Eleventh. The contractor shall furnish additional equipment as 
follows: 1 combination car, 16 box cars, 4 ore cars, 2 hand cars, and 
track tools. 

Twelfth. It is further mutuaily agreed that the average haul of 
material excavated from any cut on line of this work shall not ex- 
ceed three hundred feet, and any surplus of material excavated may 
be wasted at convenient adjacent points, and all said material shall 
be measured in excavation, and whatever further material may be 
required and which shall be borrowed and deposited in embank- 
ments shall be measured in embankment and paid for accord- 


ingly. 
193 Thirteenth. The chief engineer of the company shall, 


within 30 davs from active commencement of graduation, 
measure for progress estimates, and shall within 10 days thereafter 
furnish the same to the company and contractor, and shall there- 
after perform the same duty at each interval of 30 days. 

Fourteenth. In the event that for mutual convenience it should be 
deemed advisable to avoid delays incident to communicating with Mr. 
S. H. H. Clark or Jonathan Dwight, it shall be permitted, whenever 
there may be perfect agreement between the president of this com- 
pany and the contractor, for payments to be made under this con- 
tract whenever due, and in such cases information of thesame may 
be conveyed to Mr. Clark or Mr. Dwight with reasonable prompti- 
tude by letter. 

In witness whereof the party of the first part hath hereunto set 
his hand and seal, and the party of the second part hath caused 
these presents to be signed by its president and secretary, thereunto 
duly authorized by resolution of its board of directors, and caused 
its seal to be attached this fourth day of December, A. D. 1580, at 
Reno, Nevada. 


THOMAS MOORE. [sEAL. | 
NEVADA AND OREGON RAILROAD 
COMPANY, 
By A. J. MATCH, President. [SEAL. ] 
194 Attest: 
[SEAL. | WM. C. STARR, Sec’y. 


In presence of— 


MARK PARRISH. 
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STATE OF NEVADA, . 
County of Washoe, a" 


On this seventh day of December, A. D. 1880, personally appeared 
before me, Mark Parrish, the county clerk and ex officio clerk second 
district court of Nevada in and for said county of Washoe, thomas 
Moore, whose name is subscribed to the annexed instrument as a 
party thereto, personally known to me to be the person deseribed in 
and who executed said annexed instrument as a party thereto, and 
acknowledged to me that he executed the same freely and volun- 
tarily for the uses and purposes therein mentioned. 

In witness whereof | have hereunto set my hand and aflixed the 
seal of said court the day and year in this certificate first above 
written. 

[SEAL. ] MARK PARRISH, Clerk. 


STATE OF NEVADA, | 


County of Washoe, {~ 
195 On this seventh day of December, A. D. 1880, personally 
appeared before me, Mark Parrish, the county clerk and ex 
officio clerk second district court of Nevada in and for Washoe 
county aforesaid, A. J. Hatch, whose name is subseribed to the an- 
nexed instrument as president of the Nevada and Oregon Railroad 
Company, one of the parties named in and which executed said in- 
strument, said A. J. Hatch being therein named as such president, 
who is personally known to me to be the person deseribed in said 
instrument as such president and who executed the same as such 
president, who, being by me duly sworn, did depose and say that he 
resided in Reno, Nevada; that he was the president of the Nevada 
and Oregon Railroad Company, the corporation named in said in- 
strument as one of the parties thereto; that he executed the same 
as president of said railroad company; that he so executed the same 
by virtue of the authority of the board of directors of said company 
for the uses and purposes therein mentioned freely and voluntarily 
and in pursuance of a resolution of said board of directors. 
In witness whereof J] have hereunto set my hand and affixed the 
seal of said court the day and year in this certificate first above 
written. 


[SEAL. | MARK PARRISH, Clerk. 
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Articles of agreement made and entered into this fourth day of 
December, in the year of our Lord eighteen hundred ana eighty, 
between Thomas Moore, of Elizabeth, New Jersey, aud the Nevada 
and Oregon R. R. Co., witnesseth : 

That whereas there is necessarily considerable delay in carrying 
out the provisions of the contract (or the greater part thereof) made 
between said parties on the 26th day of August, A. D. 1880; and 
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whereas it is believed that the necessary surveys can be completed 
in the early ensuing spring, and that the 170 miles, more or less, of 
the Reno Division from near Beckwith Pass to the Oregon line can 
be built and equipped on the same basis as already agreed upon for 
the first 50 miles of said division : 

Now, therefore, it is agreed between the parties hereto that.on the 
Ist day of June, A. D.1881, or so soon prior to said date as $500,000 
valid stock subscriptions can be obtained upon said 170 miles, the 
company shall notify the contractor, and he shall promptly satisfy 
himself as to the said subscriptions being available for said con- 
struction and equipment, and shall within 30 days thereafter com- 
mence the work of construction and complete the same with proper 

equipment within 12 months from date of notice from com- 
197 pany, and the company shall pay him for the same, in rea- 

sonable installments as the work progresses, a total of $500,000 
inecash and $1,700,000 in first-mortgage bonds (the same being total 
issue upon said line) and $2,850,000 in the capital stock (out of a 
total issue of $5,400,000 upon the said line). 

In witness whereof the party of the first part hath hereunto set 
his hand and seal and the party of the second part hath caused 
these presents to be signed by its president and secretary, thereunto 
duly authorized by resolution of its board of directors, and caused 
its seal to be attached this fourth day of December, A. D. 1880, at 
Reno, Nevada. 7 

THCMAS MOORE. : 7 
NEVADA AND OREGON RAILROAD [seat. 
COMPANY, 
By A. J. HATCH, President. 


Attest: 
[SEAL. | WM. C. STARR, See’t’y. 


In presence of— 
MARK PARRISH. 


SraTE OF NEVADA, 
y ¥ os . 
County of Washoe, | : 


On this seventh day of December, A. D. 1880, personally ap- 

peared before me Mark Parrish, the county clerk and ez 

198 officio clerk second district court of Nevada in and for said 

county of Washoe, Thomas Moore, whose name is subscribed 

to the annexed instrument as a party thereto, personally known to 

me to be the person described in and who executed said annexed 

instrument as a party thereto, and acknowledged to me that he exe- 

cuted the same freely and voluntarily for the uses and purposes 
therein mentioned. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said court the day and year in this certificate tirst above 
written. 

[SEAL. | MARK PARRISH, Clerk. 
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STATE OF NEVADA, | 
‘ ‘a , P S88 
County of Washoe, | 


On this seventh day of December, A. D. 1880, personally appeared 
before me, Mark Parrish, the county clerk and ex officio clerk second 
district court of Nevada in and for Washoe county aforesaid, A. J. 
Hatch, whose name is subscribed to the annexed instrument as presi- 
dent of the Nevada and Oregon Railroad Company, one of the 
parties named in and which executed said instrument, said A. J. 
Hatch being therein named as such president, who is personally 
known to me to be the person described in said instrument as such 

president and who executed the same as such president, who, 
199 being by me duly sworn, did depose and say that he resided 

in Reno, Nevada; that he was the president of the Nevada 
and Oregon Railroad Company, the corporation named in said in- 
strument as one of the parties thereto; that he executed the same 
us president of said railroad company; that he so executed the same 
by virtue of the authority of the board of directors of said company, 
for the uses and purposes therein mentioned, freely and voluntarily 
and in pursuance of a resolution of said board of directors. 

In witness whereof | have hereunto set my hand and affixed the 
seal of said court the day and vear in this certificate first above 
written. 


[seat.] MARK PARRISH, Clerk. 
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Articles of agreement made and concluded this first day of Ieb- 
ruary, in the year of our Lord one thousand eight hundred and 
eighty-one, by and between Thomas Moore, of Elizabeth, New Jersey, 
party of the first part, and the Nevada and Oregon Railroad Com- 
pany, of the State of Nevada, party of the second part, witnesseth : 

That whereas the aforesaid parties entered into a contract on the 
twenty-sixth day of August, A. D.1SS0, for the construction and 
equipment of 185 miles of said Nevada and Oregon railroad, and 
again, for reasons therein recited, did enter into a supplemental 
contract upon the fourth day of December, A. D. 1880; and whereas 
since said last date said party of the first part has commenced 
work at the request of the board of directors of said Nevada and 
Oregon Railroad Company, by resolution of December 21st, 1880, 
the board therein assuring him of the filling of the stock subserip- 
tions to the amount of $100,000 without delay; and whereas the 
party of the second has failed to obtain the required amount of sub- 
scription and the board, by resolution of January 15th, 1SS1, has 

authorized the vice-president of the company, Ilon. Geo. L. 
201 Woods, to enter into such further supplemental contract as 
nay be necessary : 

Now, therefore, in consideration of the above and of the sum of 
one dollar paid to each party by the other, the receipt of which is 
hereby severally acknowledged, it is hereby agreed as follows : 
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First. The party of the second — is to complete stock subscrip- 
tion list to amount of $20,000 on or before February 20th inst. and 
to settle all claims against the company to said date, including pay- 
ment in full to contractor for labor and materials and advances to 
said date. 

Second. The party of the first part, at request of the party of the 
second par|, is to make diligent effort to secure the balance of $80,000 
stock subscriptions (heretofore a part of the guaranteed performance 
by the company), 2nd on or before March 31st proximo to notify 
the party of the second part if suecessful, and thereupon to com- 
mence and carry through the work and equipment of line to junc- 
tion near Beckwith Pass with vigor and dispatch, and complete the 
same within 90 davs thereafter, and if not successful, then the con- 
dition as to the obtaining $100,000 stock subscription to remain in 
full force as a duty of the party of the second part as per preced- 
ing contracts. 

Third. The party of the second part is to deliver to the 

202 ~—party of the first part the $450,000 of stock as soon as en- 

graved and certificate can be signed, and the $310,000 first- 

mortgage bonds as soon as engraved and can be properly signed, 
and all on or before Mareh 3lst proximo. 

Fourth. The party of the second part is to deposit in such bank 
or banks as may be designated by the party of the first part, im- 
mediately upon receipt thereof, all moneys, checks or drafts, or coin 
obtained subsequent to February 20th inst. from payment of stock 
subscriptions, the same to be held inviolate to provide for any or 
all payments under the contracts with the party of the first part. 

Fifth. The party of the first part is hereby permitted to use 
and lay in tracks rails of 30 lb. weight per lineal yard exclusively, 
and is relieved from the demand for any heavier rail upon the line 
to Beckwith Pass. 

Sixth. Any cash payment or balance which may remain due to 
the party of the first part at conclusion of the work under this con- 
tract and the preceeding ones shall be made by sale, at par, of any 
reserve stock remaining in treasury or by delivery to the party of 
the first part of second-mortgage bonds at the rate of eighty per cent. 
of their face value. ' 

Seventh. Nothing in this contract is to be construed as 

203 abating or impairing the rights of either party hereto, as 

provided in the preceding instruments hereinbefore referred 

to, or or as in any way effecting or impairing said instruments, and 

this contract is hereby declared to be supplemental and subsidiary 
to them, and only for the purpose explicitly stated herein. 

In witness whereof the party of the first part hath hereunto set his 
hand and seal and the party ef the second part has caused these 
presents to be signed by its vice-president, at the city of New York, 
the day and year first above written. 

THOMAS MOORE. [seat. 
GEO. L. WOODS, ~7 
Vice-President Nevada- Oregon Railroad Company. 
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The foregoing contract is hereby ratified by resolution of the board 
of February 11th, 1881. 

In witness whereof I have hereunto set my hand and aflixed the 
corporate seal of the company this 12th day of February, A. D. 188], 
at the office of the company, Reno, Nevada. 

[co. SEAL.] WM. C. STARR, Seeretary. 


204 Exuipir kb. G. W. C., Ex. 


This agreement, made and entered into this 26th day of April, A. D. 
1851, between the Nevada and Oregon Railroad Company, a cor- 
poration organized under the laws of the State of Nevada, on the 
25th day of April, A. D. 1881, party of the first part, and Thomas 
Moore, of the city of Ielizabeth, State of New Jersey, party of the 
second part. 


Whereas the The Nevada and Oregon Railroad Company, a corpo- 
ration organized under the laws of the State of Nevada on, to wit, 
the Ist day of June, A. D. 1880, and said Thomas Moore have here- 
tofore entered into certain contracts whereby the said Moore, in con- 
sideration of certain covenants and promises on the part of said last- 
named corporation in said contracts expressed and contained, cove- 
nanted and agreed with said last-named corporation to build and 
equip, as in said contracts provided, a certain railroad and the sev- 
eral sections thereof in said contracts described; and 

Whereas the said last-named corporation has sold and assigned to 
the party hereto of the first part all its corporate rights, privileges 
and franchises, rights of way, land and estate, and all its properiy, 
real and personal, of whatsoever nature or description, and choses 
in action, including said contracts: 

Now, therefore, this agreement witnesseth that the parties 
205 ~—srihereto, for and in consideration of the said sum of one dollar, 
lawful money of the United States, by each to the other paid, 
the receipt whereof is hereby acknowledged, do mutually promise, 
covenant, and agree the one with the other to adopt each and all of 
said contracts as contracts between the party hereto of the first part 
and the party hereto of the second part, it being mutually under- 
stood and agreed by and beiween the parties hereto that the party 
hereto of the first part shail be bound to the party hereto of the 
second part to keep and perform all the covenants and agreements 
in said contracts expressed on the part and behalf of the said the 
The Nevada and Oregon Railroad Company, a corporation incor- 
porated on, to wit, the Ist dav of June, A. D. ISSO, and that the said 
Moore, the party of the second part, shall be bound to the party of 
the first part to keep and perform all the prvisions and covenants 
In said contracts ex pressed to be kept ana performed by and on the 
part of the said Moore as fully to all intents and purposes as 
though each and all of said contracts were originally made and 
entered into between the parties hereto. 

In witness whereof the party of the first part has hereunto affixed 

its corporate seal and caused these presents to be attested by its 
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president and secretary and the party of the second part has 


hereunto set his hand and seal the day and year first above written. 


[ CO. SEAL. ] NEVADA AND OREGON RAIL- 
ROAD COMPANY, 
By GEO. L. WOODS, President. 
S. C. SCOVILLE, Secretary. 
THOMAS MOORE. [SEAL ] 


206 (Endorsed :) Nevada and Oregon Railroad Company with 

Thomas Moore. Agreement. Dated April 26,1881. Filed 

for record at request of Wm. Webster Oct. 24, 1881, at 25 min. past 

3p. m.,and recorded on pages 460-1, in Book A of bonds and agree- 

ments, records of Washoe “county, Nevada. Jno. B. Williams, Co. 
recorder. 
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Articles of agreement made and entered into this twenty-fourth 
day of May, in ‘the year of our Lord eighteen hundred and eighty- 
one, between Thomas Moore, of Elizabeth, New Jersey, party of the 
first part, and the Nevada and Oregon Railroad Company, of 
the State of Nevada, party of the second part, witnesseth : 

That whereas the The Nevada and Oregon Railroad Company, 
incorporated June Ist, A. D. 1880, did, on the fourth day of Decem- 
ber, A. D. 1880, enter into a contract with the said ‘Thomas Moore 
for the construction and equipment of 170 miles, more or less, of 
the Reno Division from near Beekwith Pass to the Oregon line; 

And whereas said company by deed conveyed all its property, 
rights, and contr: cts to the Nevada and Oregon Railroad Company, 
incorporated April 25th, A. Lb. 1881; 

And whereas said latter-named company has assumed all con- 
tracts of the The Nevada and Oregon Railroad Company ; 

And whereas unforeseen and unavoidable delays have occurred, 
rendering it impossible to commence the contemplated work as 
soon as expected 

Now, therefore, in consideration of the above and of the sum of 
one dollar paid to each party by the other, the receipt of which ‘is 
hereby severally acknowledged, it is hereby agreed between the 
parties hereto that the aforesaid contract shall be extended in full 

in all respects for the term of one year. 
208 In witness whereof the party of the first part hath here- 
unto set his hand and seal and the party of the second part 
hath caused these presents to be signed by its president and secre- 
tary, thereunto duly authorized by resolution of its board of direct- 
ors, and caused its seal to be attached this twenty-fourth day of May, 
A. D. 1881, at Reno, Nevada. 
THOMAS MOORE. [SEAL. | 
NEVADA AND OREGON RAILROAD CO., 
[co.sEAL.] By GEO. L. WOODS, President, 
S. C. SCOVILLE, Secretary. 
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STATE OF NEVADA, 
P . , > HSS 
County of Washoe, | 


On this 30th day of May, A. D. one thousand eight hundred and 
eighty-one, before me, R. 8. Osburn, county clerk and ex ojjicio clerk 
of the second judicial district court in and for said county of Washoe, 
personally appeared George L. Woods, president, ands. C. Scoville, see- 
retary of the Nevada and Oregon Railroad Company, a corporation, 
&e., personally known to me to be the individuals deseribed in 
and who, as president and secretary, respectively, and in the name 

of the said Nevada and Oregon Railroad Company, executed 
209 the annexed and foregoing instrument as the party of the 

second part thereto, and they and each of them duly ae- 
knowledged to me that they, as president and secretary of said com- 
pany, executed the same. freely and voluntarily as and for the aet 
and deed of said Nevada and Oregon Railroad Company, and for 
the uses and purposes therein mentioned ; and on said 30th day of 
May, A. D. 1881, also personally appeared before me, R.S. Osburn, 
county clerk and ez officio clerk of said second judicial district court in 
and for said Washoe county, Thomas Moore, personally known to me 
to be the individual described in and who executed the said annexed 
instrument as the party of the first part thereto, and he acknowl- 
edged to me that he executed the same freeiy and voluntarily and 
for the uses and purposes therein mentioned. 

In witness whereof [ have hereunto set my hand and affixed the 
seal of said district court the day and year hereinbefore written. 

[ SEAL. ] R. S. OSBORN, Clerk 
By W. L. KNOX, Deputy. 


210 Exuipit G. G. W. C., Ex. 


This agreement, made the twenty-fifth day of March, A. D. eight- 
een hundred and eighty-two, by and between Thomas Moore, of the 
city of Elizabeth, in the county of Union and State of New Jersey, 
party of the first part; the “ Nevada and Oregon Railroad Company,” 
a corporation organized and existing under and by virtue of the 
laws of the State of Nevada, party of the second part; Daniel W. 
Balch, of San Francisco, California, individually and as attorney- 
in-fact for H. J. MaeMurray, A. Il. Manning, W. I. Berry, and C. 
A. Bragg (the principal creditors of said railroad company and of 
said ‘Thomas Moore), party of the third part, and Alvin burt, Esq., 
of the city, county, and State of New York, party of the fourth part, 
witnesseth : | 

That whereas said Thomas Moore, party of the first part, has here- 
tofore entered into certain contracts with the “ Nevada and Oregon 
Railroad Company,” party of the second part, for the building and 
equipment of about three hundred and fifty-five miles of its rail- 
road and branches, as evidenced by six contracts now on record in 
the State of Nevada; 

And whereas, after completing thirty-two miles of grading on 
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first section north from Reno, in said State of Nevada, and also 
211 commencing the grading on the next one hundred and sev- 

enty miles running north, as well as providing certain rolling 
stock, ties, engine-house, switches, and about seventeen miles of 
main track, the contractor, party of the first part hereto, has become 
embarrasse? and his principal creditors have already made sale of 
his capital stock (as on books of said railroad company shown) and 
of his tools and other property as a measure of security; and 
whereas he, the said party of the first part hereto, is the owner of 
one hundred of the first-mortgage bonds of the said The “ Nevada 
and Oregon Railroad Company,” being the balance out of the three 
hundred and ten bonds paid to him by said company under his 
contracts in the month of June, A. D. eighteen hundred and eighty- 
one: and whereas, under contract with Moran Brothers, bankers of 
New York, the said one hundred bonds are to be paid for by them 
as sections of the next fourteen miles of track shall be laid down, 
thereby entitling the contractor, party of the first part hereto, to 
eighty thousand dollars, with accrued interest (amounting to about 
two thousand dollars additional) to date ; 

And whereas other assets, understood to have been bought in by 
the principal creditors aforesaid (irrespective of the capital stock, 

which bas now only a nominal value, irrespective of rolling 
212 ~— stock, which the party of the first part disclaims the owner- 

ship of, and irrespective of timbers or ties which may have 
been delivered to contractor, payable for by him upon completion 
of a specified delivery), are estimated to be worth to the contractor, 
said party of the first part, some two thousand dollars ; 

And whereas the work already performed under the contracts 
aforesaid entitles the contractor, said party of the first part, to a 
total claim in cash against said “ Nevada and Oregon Railroad Com- 
pany” of fully one hundred and sixty-seven thousand dollars, less 
one hundred and thirty-two thousand dollars received (the last- 
named sum including nine thousand five hundred dollars advanced 
to said railroad company by Messrs. MacMurray & Balch in Novem- 
ber, eighteen hundred and eighty-one), leaving a balance now due 
to said party of the first part of about thirty-five thousand dollars ; 

And whereas the said party of the first part has already paid to 
the said railroad company the sum of seven thousand dollars in full 
towards enabling said railroad company to pay for right of way, 
incidentals, Ke. ; 7 

And whereas it was originally contemplated that said seven thou- 
sand dollars should be partially used to pay locomotive enginemen, 
firemen, and for fuel, oil, and waste during the construction of said 

thirty-one miles ; 
213 And whereas moneys for these purposes have been ad- 
vanced in addition thereto by the party of the first part, to 
be settled at final estimate ; 

And whereas the party of the first part has also advanced moneys 
and become responsible for legal expenses and retainer in injunc- 
tion suit brought about by conduct of former directors of said “ Ne- 
vada and Oregon Railroad Company,” and has also been obliged to 
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contest suit of Philetus Bates, whose claim is principally against 
the said railroad company, in fact, and with these matters equitably 
adjusted and with about fifteen thousand dollars’ worth of rolling 
stock to be furnished by contractor, there will remain due to 
the party of the first part, on final estimate, from said railroad com- 
pany about thirty thousand dollars (after he has deducted a proper 
amount for certain equipment not necessary, but which the con- 
tract demanded) ; 

And whereas these claims above recited, together with twelve 
thousand four hundred dollars of coupons, representing interest due 
December Ist, 1881, on the first-mortgage bonds of said railroad 
company, and about sixteen hundred dollars’ worth of tools, &e.,ag- 
gregate to the party of the first part assets amounting to about one 
hundred and sixty-three thousand dollars cash, besides certain capi- 
tal stock of said railroad company said to have been brought in by 
said principal creditors, viz., fifteen hundred and eighty shares, 

property of the party of the first part, forty shares transferred 
214 by him to A. D. Mellick as a portion of commission for assist- 

ing in bond sale, and one hundred and five shares transferred 
through several parties, and now the property, in fact, of I. F. Fow- 
ler by cash purchase (the forty and one hundred and five shares 
last above mentioned being part of the stock which came to the 
contractor under his contracts, and which Messrs. Mellick & Fowler 
are, respectively, entitled to have transferred to them on the books 
of the company). 

It being understood that the above recital of assets does not cover 
a claim of the party of the first part against Carter Brothers, of San 
Francisco, California, the same not being included in this settle- 
ment. 

And whereas it is claimed that the debts of the party of the first 
part, including amounts already due and those falling due upon 
complete delivery of certain articles, and also including the rolling 
stock necessary but not yet purchased, are, approximately, as fol- 
lows, Viz: 


Schedule. 

Webster & Deal, balance of retainer....2...-.-. 2-2-2. $2,500 00 
C. A. Bragg & Co., balance on ties .-.... .........-.. 4,800 00 
Hymers & Comstock, carriage hire... ...-..---.---- ‘ 22 00 
G. L. MeFarlin, blacksmithing (about) --.------- ele 270 OO 
Manning & Berry, sundry supplies“ --..----------- 15,000 00 
Ge ED ccitcintihlittiaiatnndonncnumnsaaiaiin 50 O00 

i: ee ee Bi cnn ccm eepeiiinienionn 3,000 00 
215 A.J. Clark, sundry supplies ---...----(about)-. 1,600 00 

I sO is emenes oarcenenmsenenets <-> ee 
PD TO, CE Dc enccccccccnemnn " on 125 00 
J. 5. Sturgeon, commissions, ec. ~~ ~~ - —— ia, 110 00 
i ee cascndensinn — we, ae 
Virginia & Truckee R. R. Co., track material... “ = —- $25 00 
ee i comenuemenen © ~ onaee 
October labor, Chinese....-.<.<<<-ccccccccee a 
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Revesber laber, CRM conn cocccesscnesnns (ubout)-_- 140 00 
aes Seba GANS oncccscemumaiscina ws ee 
enneeed Shed, CEMNOR concn ocr cncnenemen > ww bnooeew 
Parker, Laforge, McNally, Kendall, Knox, and 

watchmen not on pay-roll .-..-------- ----  - ee 
ia. d, Seneaeurray, tnterett..... .nccovesnenseun ae HCO OO 
Rails, fastenings, and freights -....----- ---- ——— -. 25,000 00 
Cost of completing fourteen miles, including 

8 ee " wa tee ee 
Items not fully reported, estimated at-------- ae ag 500 O00 


140,625 00 


A. D. Mellick, balance of commis...--.....--..--..-- * S00 00 
Thomas Cogan, salary to March 22, 82----------- iain 400 O00 
Thomas Cogan, traveling expenses......---- ---- ----- 175 00 
Three counsel, New York & New Jersey, & exp’s (about). 2,000 00 
Board & incidental expenses of Cogan & als. .--- re 300 OU 

Se ti cieeistalsteivaieisdeniesduaieaaeniaies enti anal 144,500 00 


showing a fair margin of cash assets over and above all liabilities 
belonging to the party of the first part, the same not being imme- 

diately available owing to the embarrassment of all persons 
216 concerned; aind whereas said railroad company, on account 

of its embarrassments, is unwilling to avail itself of its nght 
under said contracts to complete the construction and track-laying 
upon the first thirty-one miles of its said railroad, charging cost of 
the same against said party of the first part in settlement; and 
whereas the parties hereto are mutually desirous that such seitle- 
ment shall be had as will enable all said parties to become extricated 
from their present ditliculties and embarrassments : 

Now, therefore, to that end, in consideration of the premises and 
of the sum of one dollar by each of the parties hereto to the others 
paid, the rece ye whereof is hereby severally acknowledged, and in 
further consideration of the faithful performance of all the con- 
ditions and covenants hereinafter named, it is hereby mutually 
covenanted and agreed by and between the several parties hereto as 
follows: 

Section first. The party of the first part shall, as soon as practicable 
after the execution and delivery of this agreement, execute and de- 
liver to Alvin Burt, Esq., party of the fourth part, in trust, never- 
theless (for delivery by him as hereinafter specified), full and com- 
plete assignments, made out In the name of such person as the party 

of the third part may designate, covering lis six contracts 
21f with the “ Nevada and Oregon Railroad Company” above 

speeitied, covering his contract with Moran Brothers concern- 
Ing the tirst-mortgage bonds of said railroad company, covering his 
right of ownership in the one hundred first-mortgage bonds of said 
railroad company now in the possession of Moran Brothers, of New 
York, and covering all claims of the party of the first part against 
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said railroad company for cash payments now due or falling due at 
time of final estimate for any and all work performed on first section 
of about thirty-one miles, as above recited. 

Section second. The said party of the first part shall, as soon as 
practicable after the execution of this agreement, deposit with Alvin 
Burt, Esq., party of the fourth part, in trust, nevertheless, for can- 
cellation and de livery as hereinafter Specified, all coupons be longing 
to him, ($12,400) twelve thousand four hundred dollars in amount, 
representing interest due up to December first, eighteen hundred 
and eighty-one, on the (310) three hundred and ten first-mortgage 
bonds of said railroad company, Which bonds were paid to the party 
of the first part on his contracts aforesaid. 

Section third. The party of the first part shall, as soon as practl- 
“ible after the execution of this agreement, deposit with said Alvin 

Burt, Esq..in trust. nevertheless, for delivery to Moran Brothers 
218 as hereinafter specified, two certain acceptances Issued by 

said Moran Brothers to said Thomas Moore (upon fifty of the 
one hundred first-mortgage bonds above specified, now In their 
hands) for ($15,000) fifteen thousand dollars and ($25,000) twenty- 
five thousand dollars, respectively, together with the original certili- 
cate: for fifteen hundred and eighty shares of capital stock issued to 
said Moore and sold out as a measure of security by his principal 
creditors as aforesaid. 

Section fourth. The party of the third part, for himself individu- 
ally and as attorney-in-fact of and for H. J. MacMurray, A. TH. Man- 
ning, W. I. Berry, and C. A. Bragg (the principal creditors as afore- 
said), hereby assumes and agrees to pay all debts, liabilities, and 
obligations of the party of the first part heretofore incurred in cou- 
nection with the contraets for the construction and equipment of 
the “ Nevada and Oregon railroad,” which debts and obligations are 
hereinbefore approximately recited in the list or sche lule shown on 
page five of this agreement. 

Section fifth. The parties of the second and third part- shall, on or 
before June first, eighteen hundred and eighty-two, execute, procure, 
and deliver to the party of the first part, from the said “ Nevada and 
Oregon Railroad Company ” and from all the creditors in the said 

schedule above named, a full and unconditional release or 
219 releases in writing, properly executed and acknowledged, 

freeing and forever discharging said party of the first: part 
from all indebtedness, claims, charges, demands, suits, and liabilities 
whatsoever which may have been incurred by him in his capacity 
of contractor for the construction and equipment of said “ Nevada 
und Oregon railroad:” Provided, nevertheless, That if the parties of 
the second and third part- are unable by June first, eighteen hun- 
dred and eighty-two, to procure releases from all said creditors in- 
dividually, then they shall procure and deliver to the party of the 
first part a joint and several bond or obligation, to be executed and 
acknowledged by the “ Nevada and Oregon Railroad Company,” 
Daniel W. Balch, H. J. MaeMurray, A. H. Manning, W. F. Berry, 
and C. A. Bragg, conditioned that they will within six months sat- 
isfy in full all the claims not so released, specifying the same in 
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full, and will indemnify and save harmless the party of the first part 
from all suits, actions, ioss, or damage whatsoever arising out of or 
in any way connected with such unreleased claims; the penalty of 
said bond to be double the amount of said unreleased claims. 

Section sixth. The parties of the second and third part- shall on 
or before June first, eighteen hundred and eighty-two, procure and 
deliver to the party of the first part the following notes, drafts, con- 

tracts, and agreements, viz: 
220 (a.) Two certain promissory notes of twenty-six hundred 
dollars each, made by said Thomas Moore and Frank Field 
Fowler, severally, as security for Manning & Berry and C. A. Bragg, 
bondsmen in suit brought by one A. J. Hatch against said “ Nevada 
and Oregon Railroad Company.” 

(b.) A certain draft drawn by said Thomas Moore on Moran 
Brothers, bankers of New York city, for eighty thousand dollars, 
left with H. J. MacMurray about October 29th, eighteen hundred and 
eighty-one, payment of which was refused. 

(c.) Agreement in writing by said Thomas Moore to give to D. W. 
Balch five hundred shares capital stock of the “ Nevada and Oregon 
Railroad Company.” 

(d.) Agreement in writing of Thomas Moore aforesaid to give H. 
J. MacMurray five hundred shares of capital stock of said railroad 
company. 

(e.) Agreement of said Thomas Moore to give H. J. MacMurray 
fifty shares additional of said capital stock ; all said notes, drafts, 
contracts, and agreements to be duly canceled. 

Section seventh. The parties of the second and third part- shall on 
or before June first, eighteen hundred and eighty-two, pay Thomas 
Moore, party of the first part, or to his order, fifteen hundred and 

eighty shares of the full-paid capital stock of said The “ Ne- 
221) = vada and Oregon Railroad Company ;” shall pay to Frank 

Meld Fowler one hundred and five shares of full-paid capital 
stock of said “ Nevada and Oregon Railroad Company ;” shall pay 
to A. D. Mellick forty shares of the full-paid capital stock of said 
railroad compsny, and shall also pay to the widow of Major 8S. C. 
Scoville three hundred shares of the full-paid capital stock of said 
railroad company; the shares paid to Fowler and Mellick, as -last 
above, to be paid out of the stock already issued on the thirty-one 
miles of railroad lying immediately north of Reno, Nevada. 

Section eighth. The parties of the second and third part- shall also, 
on or before June first, eighteen hundred and eighty-two, release the 
party of the first part or cause him to be released, by writing prop- 
erly executed, from his personal subscription to three thousand shares 
of the capital stock of the “ Nevada and Oregon Railroad Company,” 
twenty-seven hundred shares of said stock to be transferred to a 
person to be named by the party of the third part and a certificate 
for the remaining three hundred shares of full-paid capital stock of 
said railroad company to be issued to the order of the party of the 
first part, as per payment already made. 

Section ninth. That the parties of the second and third 
222 _part- hereby assume all the responsibilities and liabilities of 
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the injunction suit instituted by said party of the first part 
in the district court of the first judicial district of the State of Ne- 
rada, in the county of Story, and now pending in the United States 
courts, between said Thomas Moore, plaintiff, Nevada and Oregon 
Railroad Company and E. D. Wheeler and others, defendants, and 
hereby covenant and agree té indemnify and save harmless the 
party of the first part of and from all costs, charges, expenses, loss, 
or damage by reason thereof. 

Section tenth. The parties of the second and third part-, in con- 
sideration of the acts and things to be done herein by the party of 
the first part, shall, on or before June first, eighteen hundred and 
eighty-two, pay to the party of the first part (or to any person or 
persons he may designate) five thousand six hundred and twenty 
shares (representing five hundred and sixty-two thousand dollars, 
par value) of the full-paid capital stock of the “ Nevada and Oregon 
Railroad Company ” in certificates of such amounts or number of 
shares as the said party of the first part shall from time to time 
designate. 

Section eleventh. The parties of the second and third part- hereby 

covenant and agree, for themselves and for the other stock- 
223 ~=holders and for the creditors of the party of the first part, as 
follows, viz: 

(a.) That Frank Field Fowler shall be continued as vice-president 
and director of the said railroad company for two years from the 
date of this agreement, provided that said Fowler shall not be enti- 
tled to receive salary as such vice-president except by resolution of 
the board of directors of said company. 

(.) That no second mortgage shall be made, issued, or recorded 
upon said railroad or any portion thereof; that the issue of first- 
mortgage bonds thereon shall be limited to ten thousand dollars 
per mile of completed road, or such an amount that the annual in- 
terest charge- thereon shall not exceed eight hundred dollars per 
mile of completed road, and also that the issue of eapital stock of 
said company shall be limited to twenty thousand dollars per mile 
of said railroad. 

(c.) That there shall be no abandonment by the “ Nevada and 
Oregon Railroad Company” or by its stockholders of any rights of 
said company under its charter for a period of two years from date 
of this agreement, and in case of any sale of said railroad or any 

part thereof or of the interest of the party of the third part 
224 and _ his associates therein, or in any part thereof, such sale 

shall be made in a manner which shall fully protect the in- 
terests of the party of the first part and those holding by tranfer 
under or from him or by his order as stockholder- in said The * Ne- 
vada and Oregon Railroad Company,” and also in like manner pro- 
tect the following stockholders of said company or those holding at 
the time of any such sale by transfer under or from them, viz: 


I iin ntiinde acesnsonmcnnamaieuaien 165 shares, 
Lewis Purdy._---- Ce LS Smear eee nS 15 shares, 
i cssimtnctneanns das 30 shares, 
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Oe I: siccc.cice:sinnsstinacetevinsiitaminey eenattiabemennemnncnnnnnmmaicntaaeds 40 shares. 
LED LILO DEEN A EE 50 shares. 
LL OLLI TRE GION OO ES ieduanaial 50 shares. 
F. F. Fowler, trustee for F. R. Fowler ...........--- 50 shares. 
I. F. Fowler, trustee for A. H. Fowler----.. niinaiitat 500 shares. 
W.H. A. Brown. _.-~-- lalla id ed Ra 100 shares. 
ET ELL LLAMA LE SNE TSS 100 shares. 
EE NU ec cemn onimerensstneniceienin ianaieeaiiaaniinealai 100 shares. 
DEE  BROUOY cnc ccunccenees+ecenncomumetemenm 100 shares. 
a .  aebiieindanaieeel 1.185 shares. 
ee... sieberiana: — ee 
I alia in dcealaesiil ‘eesieaidaei cil ie 40 shares. 
CT aE TT Er coccne)§=600 BATES. 


(d.) That no proceeding shall be taken by said railroad company 

or by its stockholders or by the party of the third part and 

225 his associates during such period of two years aforesaid which 

will impair the value of the capital stock paid to or held 

by the party of the first part as above or held by the parties last 
above mentioned. 

(e.) That the parties of the second and third part- shall procure 
and deliver to the party of the first part a joint and several bond or 
obligation in sufficient amount, sigued by the above-named Daniel 
W. Balch, HL. J. MacMurray, A. H. Manning, W. F. Berry, and C, 
A. Bragg, conditioned that in ease it should become necessary for 
the creditors or trustees at any time to foreclose upon said “ Nevada 
and Oregon railroad,” in order to destroy fraudulent claims against 
said company or upon said road, or for any other purpose whatso- 
ever, then said Moore or his transferees shall receive paid-up capital 
stock to the amount of seven hundred and fifty thousand dollars in 
any new company or corporation organized or to-be organized for 
the purpose of conducting and operating the railroad and branches 
of the said “ Nevada and Oregon Railroad Company,” and also that 
the stockholders named in section eleven, article (c), or their trans- 

ferees sha'l receive paid-up capital stock in any such new 
226 company cqual in amount to the shares now held by them or 
to which they may be entitled. 

Section twelfth. The parties of the second and third part- shall, as 
soon as practicable, not later than June first, eighteen hundred and 
eighty-two, procure and deliver to the party of the first part an ae- 
ceptance, to be issued by Moran Brothers, bankers, of New York, 
sinilar in terms and expression with the acceptances now in said 
Moore’s hands, as aforesaid, payable on the completion of thirty-one 
miles of track of said railroad company, and also shall at the same 
time procure and deliver to the party of the first part a certain 
promissory note of the “ Nevada and Oregon Railroad Company ’ 
for five hundred dollars, payable six months from the date hereof, 
the amount represeuted by said acceptance and note being hereby 
determined and allowed the party of the first part to cover his in- 
debtedness as follows, viz: 


’ 
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Three counsel and expenses, about--~---- -.-- ---------- 2,000 00 
A. D. Mellick, balance, of commission -.----.----------- SOO OU 
T. Cogan, sGbary .<caccoccccecoudcc cocces cece ceceeess 100 OO 
T. Cogan, traveling expenses ~~ -------------------- men toe 
Cogan and others, incidental expenses, about ---. ------ _ $00 00 
and the following debts of said “ Nevada and Oregon Railroad 
Company,” viz: 
American Bank Note Company-.------------------.---- 175 OU 
etenes, Tie GOR... cn oe wontinensenons 195 OO 
227 ~=—«J. H. Moore, engineering, about..--....--.--.--- 158 00 


Any deficiency between the debts last stated and amount of said 
note and acceptance to be paid by the party of the first part out of 
his claim against Carter Brothers, of San Francisco, California, here- 
inbefore reserved by the party of the first part. 

Section thirteenth. The parties of the second and third part- shall 
procure from Moran Brothers (at time of delivery to them of the 
said acceptances by the trustees herein named) a guarantee that the 
proceeds of the said one hundred first-mortgage bonds belonging to 
the party of the first part now in their hands (except the acceptance 
of thirty-five hundred above mentioned to be issued to said Thomas 
Moore and one of fifteen hundred dollars to be issued to Godetlroy 
& Co.) shall be used and expended in the construction and comple- 
tion of said thirty-one miles of railroad of the “ Nevada and Oregon 
Railroad Company.” 

Section fourteenth. The party of the second and third part- shall 
execute, cause to be passed, and procure all resolutions of said com- 
pany and all other papers, writings, and documents requisite or 
necessary to properly carry this agreement into effect. 

Section fifteenth. Alvin Burt, Esq.,of New York city, shall 

228 be, and he hereby is, appointed trustee to hold the assign- 

ments, acceptances, coupons, and certificates placed in his 

hands by the party of the first part, and lis trust shall expire on 

the first day of June next, unless this agreement be before that time 
fulfilled, the duties of said trustee being as follows, viz: 


(a.) Said trustee shall surrender to Moran Brothers the two accept- 
ances of fifteen thousand dellars and twenty-five thousand dollars 
above mentioned upon receiving the guarantee of Moran Brothers 
mentioned in the thirteenth section of this agreement, together with 
the acceptance of thirty-five hundred dollars and note for five hun- 
dred dollars mentioned in the twelfth section of this agreement, and 
also Thomas Moore’s receipt given to Moran Brothers for said accept- 
ances, 

(b.) Said trustee shall, in the presence of the party of the first part, 
cancel and deliver up to the Nevada ana ¢ yregon Railroad Company 
or their legal representatives the twelve thousand four hundred 
dollars, in coupons above mentioned, upon satisfactory evidence of 
the payment of the acceptance for thirty-five hundred dollars and 
the note of five hundred dollars mentioned in the twelfth section of 
this agreement. 
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229) (c.) Said trustee shall surrender to the party of the third 
part all the assignments mentioned in the first section hereof 
and the certificate of stock mentioned in the third section hereof 
whenever he has satisfactory evidence that the parties of the second 
and third parts have fully complied with the terins and conditions 
herein mentioned by them to be performed; and it is hereby dis- 
tinctly understood and agreed that time is of the essence of this con- 
tract, avd that in case the terms and conditions hereof are not 
fully complied with by June first, eighteen hundred and eighty-two, 
then the said trustee sha!l deliver up to the party of the first part all 
assignments, contracts, acceptances, coupons, certificates of stock, and 
all other matters and things deposited or left in trust with him by 
or for the party of the first part as above provided and specified, and 
the trust hereby created shall thereupon cease and determine. 
(d.) Said trustee hereby signifies his acceptance of the trust afore- 
said by aflixing his signature as a party hereto. 
In testimony whereof the parties of the first, third, and fourth 
parts have hereunto set their hands and seals and the said The 
“ Nevada and Oregon Railroad Company” has hereto set its 
230 corporate seal and caused ‘ts president to sign these presents 
the day and year first above set forth. 


THOMAS MOORE. [SEAL. | 
NEVADA AND OREGON RAILROAD 
COMPANY, 


by DANIEL W. BALCH, Its President. SEAL. 
DANIEL W. BALCH, Individually and | sau. 


as Attorney-in- Fact for 


If. J. MacMURRAY. SEAL._ 
A. H. MANNING. SEAL. 
W. F. BERRY anp SEAL. 
C. A. BRAGG, [SEAL.. 
ALVIN BURT. | SEAL. 


Signed, sealed, and delivered in the presence of— 
CHARLES F. GLEN. 
CHARLES NETTLETON. 


Srate, Crry, AND County or New YorK, ss: 


Be it remembered that on the 27th day of March, A. D. 
1882, before me, Charles Nettleton, a commissioner of the State 
of Nevada in and for the State of New York, residing in said 
city of New York, personally appeared Daniel W. Balch, the 
president of the “Nevada and Oregon Railroad Company,” to 
me personally known to be such, who, being by me duly sworn, 
did depose and say that he resided in San Francisco, Cali- 
fornia; that 4e was the president of the said company; that he 

knows the corporate seal of suid company ; that the seal af- 
251 ‘fixed to the foregoing instrument is such corporate seal ; that 
it was so affixed thereto by order of the board of directors of 
said company, and that he signed his name thereto by the like 
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order as the president of said company; and the said Daniel W. 
Balch, as such president above mentioned, further acknowledged to 
me that he had executed the said instrument to be his free and vol- 
untary act and deed and to be the free and voluntary act and deed 
of said company for the uses and purposes therein expressed. 
In witness whereof I have hereunto set ny hand and aflixed my 
official seal this 27th day of Mareh, A. D. 1882. 
[L. s.] CHARLES NETTLETON, 
Commussioner for Nevada in New York, 


117 Broadway, N. ¥. City. 


STATE OF New York, Ee 
* ‘ e ry , ~*~ SS. 
City and County of New York, | , 


Be it remembered that on this 27th day of March, A. D. 1852, 
before me, Charles Nettleton, a commissioner of the State of Nevada 
in and for the State of New York, residing in said city of New York, 
personally appeared Thomas Moore, Daniel W. Balch, individu- 
ally, H. J. MacMurray, A. Hl. Manning, W. F. Berry, and C. A. 

Bragg, by Daniel W. Balch, attorney-in-fact, and Alvin Burt, 
232 personally known to me to be the same persons described in 

and who executed the foregoing instrument as parties thereto, 
who acknowledged to me that they had executed the same freely 
and voluntarily for the uses and purposes therein mentioned, and 
that the same was their free and voluntary act and deed; and the said 
Daniel W. Balch further acknowledged the same as the free and 
voluntary act and deed of his constituents above named by author- 
ity vested in him by them. 

In witness whereof I have hereunto set my hand and aflixed my 
official seal this 27th day of March, A. D. 1882. 

No seal. 

CHARLES NETTLETON, 
Commissioner for Nevada in New York, 


117 Broadway, NV. Y. City. 


(endorsed :) Thomas Moore with the Nevada and Oregon Rail- 
road Company «& others. Agreement. Filed for record at request 
of H. L. W. Knox, Jan’y 3, 1883, at 50 min. past 11 a. m.,and re- 
corded on pages 8 to 21, in Book “B” of Bonds and Agreements, 
records of Washoe county, Nevada. Jno. b. Williams, county re- 
corder. [County seal. ] 


933 Exurpit “H.” G. W.C. 


Whereas D. W. Balch, acting president of the Nevada and Ore- 
gon Railroad Company, contemplates visiting the city of New 
York in the near future for the purpose and with reference to a set- 
tlement of the present financial embarrassments of said company, 
and it being a matter greatly to be desired on the part of the direct- 
ors of said company and its bona fide stockholders that some amica- 
ble adjustment be made between the company and Thomas Moore, 
12—4171 
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contractor, with reference to such matters of difference as may exist 
between Thomas Moore and the company arising out of his contract 
with the company for the construction of its railroad ; also any dif- 
ference that may exist between Thomas Moore and the company re- 
garding such financial matters as may require settlement and ad- 
justment ; and whereas 

It is the judgment and wish of the board of directors, also of the 
bona fide stockholders, as far as known, of the company that some 
arrangement be made with Moran Brothers, of the city of New 
York, who are the bondholders in chief of the company’s mortgage 
bonds hitherto negotiated, regarding the future financial condition 
of the company and the construction and completion of the com- 
pany’s road as far as the junction near Beeckworth Pass, northerly 

from Reno; 
234 And it being also desired that such completed arrange- 
ments, so far as the same can be arranged, be made with 
reference to the future, in general, touching the construction and 
completion of the road and the money necessary for that end ; also 
such other matters as may be necessarily involved and incident to 
the above end and purpose: 

Be it therefore resolved, That D. W. Balch, acting president of said 
company, be, and he is hereby, appointed, authorized, and empow- 
ered to do everythiiug necessary touching the premises above stated, 
and that he have full power and authority to arrange and complete 
all matters whatsoever necessarily involved in the premises above 
stated, the said company, by its directors, hereby ratifying and mak- 
ing valid and binding upon the company each and all of the acts of 
the said D. W. Balch, acting president, touching the premises or 
that may be in any manner included therein. 

Be it resolved, That A. H. Manning, the secretary pro tem. of this 
adjourned meeting, held this 15th day of January, A. D. 1882, be, 
and he is hereby, authorized to sign, certify, and aftix the official 
seal to a certified copy of the preamble and resolution at this meet- 
ing passed authorizing and empowering D. W. Balch to do the sev- 
eral acts, matters, and things in the preamble and resolution by this 
meeting passed. 

I hereby certify that the above is a true and correct copy 
235 of the resolution authorizing the above-named secretary to 
the above and foregoing certificate to sign and attach the seal 

of the company to such certificate. 

This is to certify that the above is a true and correct copy of the 
minutes of the board of directors of the Nevada and Oregon Rail- 
road Company at their adjourned meeting held at the office of the 
company at Reno, Washoe county, Nevada, on the 13th day of Jan- 
uary, A. D. 1882, showing all matters on said minutes appertaining 
or belonging to the authority of D. W. Balch, acting president, re- 
lating to the several matters above stated and included in the above 
and foregoing preamble and resolution. 

In witness whereof I have hereunto set my hand as secretary, 
acting pro tem., at said meeting of said board of directors of said 
Nevada and Oregon Railroad Company, and, being now acting as 
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such secretary pro tem., I have, by direction of the board of direct- 
ors, caused the seal of the company to be to this certificate attached 
this 13th day of January, A. D. 1552. 

[CORPORATE SEAL. | A. Il. MANNING, 


See't pro lem. 
236 Exuipirl. G. W.C., Ex. 


Article of agreement made and entered into this twenty-third 
day of March, 1881, between Moran Brothers, of New York, N. Y., 
party of the first part, and Thomas Moore, of Elizabeth, N. J., party 
of the second part, witnesseth : 

That for and in consideration of the sum of one dollar to each by the 
other in hand paid, the receipt whereof is hereby severally acknowl- 
edged, the party of the first part hereby agrees to pay to the party 
of the second part, or to his order, the respective sums of forty thou- 
sand dollars ($40,000), forty thousand dollars ($40,000), eighty-eight 
thousand dollars ($88,000), forty thousand dollars ($10,000), forty 


thousand dollars (840,000), upon completion of five, ten, twenty-one, 


twenty-six, and thirtv-one miles of the Reno Division of the Nevada 

& Oregan railroad in Nevada, as hereinafter specified, all in current 

funds, at the city of New York, against the delivery of the first- 

mortgage 8 per cent. bonds of the Nevada & Oregon Railroad Co. 
of Nevada, as hereinafter specified. 

9°27 A | he ty f tl wera. | art hereby acrees : lete 

a0 4 And the party of the second part hereby agrees to complete 
the thirty-one miles of the Reno Division of the Nevada «& 


‘Oregon railroad, in each case including putting down the rails on 


the track, as follows: Five miles on or about May 15th, 1881; ten 
miles on or about June Ist, 1851; twenty-one miles on or about July 
Ist, ISS1; twenty-six miles on or about August Ist, ISSL; thirty-one 
miles, more or less, to a point near Beckworth Pass, on or about 
August 15th, 1881; and the party of the second part agrees to de- 
liver to the party of the first part three hundred and ten first-mort- 
gage bonds of said Nevada & Oregon Railroad Co. of one thousand 
dollars each as follows: Fifty bonds upon the completion of five 
miles of said railroad, fifty bonds upon the completion of ten miles, 
one hundred and ten bonds upon the completion of twenty-one 
miles, fifty bonds upon the completion of twenty-six miles, and fifty 
bonds upon the completion of the thirty-one miles, more or less, of 
the said railroad near Beckworth Pass, all of said bonds to have 
coupons attached to provide for semi-annual Interest pay- 
238 ments for the forty-nine vears ending June Ist, 150, interest 
to be adjusted between the parties hereto in cash at the time 
of delivery of the last lot of bonds aforementioned. 
[n witness whereof the parties to this agreement have hereunto 
set their hands and sales this twenty-third day of Mareh, ISS1. 
MORAN BROTILERS. [seat] 
THOMAS MOORE. |SEAL. | 
Witness : 
R. ROSOGY. 
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239 Exurpeit J. G. W. C., Ex. 


New York, April 26, 1882. 


D. W. Balch, Esq., president Nevada & Oregon R. R. Co.: 

The Nevada & Oregon Railroad Company, by yourself as presi- 
dent, is hereby authorized to draw upon us, at sight, for the amounts 
following against the one hundred first-mortgage bonds of the “ Ne- 
vada & Oregon Railroad Company ” heretofore deposited with us by 
Thomas Moore under his contract with us: 


When 19 miles of railroad north of here are completed... $8,800 
21 miles “ ” .... 8,800 

— = ” “ ---. 8,800 

_— . . --.. 8,800 

— 1" ” .... 8,800 

9G «6 rT rT Bis 8,800 
ea ” . oo 

ST iiciciciniciatintinitiarninenninntennnniiiaiaiiiiaiaiatal 75,000 


And we obligate ourselves to pay promptly all the said drafts 
above mentioned, provided each draft is accompanied by an affidavit 
of the chief engineerin charge of construction, countersigned by the 

president of the railroad company, that the various sections 
240 = of the railroad, as above mentioned, have been properly com- 

pleted and are fit for service: Provided, also, That if the rail- 
road company is able to make arrangements for the cancellation of 
certain liens of the Chinese & white laborers, amounting in the 
aggregate to the sum of ten thousand dollars ($10,000), by payments 
on account, the drafts can be made upon us for $10,400 each instead 
of $8,800, excepting the last, made on completion of the 31 miles, 
which shall be for $12,600 instead of $22,200, but such drafts for 
increased amounts shall, in addition to the engineer’s aflidavit above 
alluded to, be accompanied by documentary evidence that one- 
seventh of the labor liens or labor claims or thereabouts has been 
duly discharged at the time of making such increased draft or the 
necessary money for such discharge deposited with the county re- 
corder: Provided, further, That the last draft in order made upon us, 
whether the same shall be for $22,200 or for $12,600, must be accom- 
panied by a certificate of the county recorder that at the time of 

making such draft there are no liens outstanding on the 
241 Nevada & Oregon railroad and‘of records other than the first- 

mortgage bonds and a lien of H. J. McMurray. Such certifi- 
cate of the county recorder shall be further accompanied by a release 
from H. J. McMurray to us of such lien, whereby the mortgage bonds 
outstanding shall be constituted a first & only lien on the property 
of the “ Nevada & Oregon Railroad Company ;” such release, how- 
ever, shall not be recorded by us before January Ist, 1883. 

And in consideration of the consent of Thomas Moore, such consent 
being manifested by his joining herein, we hereby agree with said 


re 


=< 
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Thomas Moore to pay to him the sum of $3,500 upon completion of 31 
miles of said Nevada & Oregon railroad, and we agree with said 
Thomas Moore that no payment shall be made to said “ Nevada and 
Oregon Railroad Company” upon said first-mortgage bonds without 
the evidence as above required. 
And it is hereby further witnessed and agreed that the bonds above 
referred — in the preceding contract are numbered from 211 to 310, 
both inclusive; that they are now in possession of Moran 
242 ~=Bros., and that said bonds shall become the property of 
: Moran Bros. in proportionate amounts as they are paid for by 
Moran Bros. from time to time in accordance with this agreement, 


Bros. without changing their present status. 

In witness whereof the said Moran bros. and Thomas Moore have 
hereunto attached their hands and seals in presence of witnesses 
this 26th day of April, 1882. 

MORAN BROTHERS.  [sear. 
THOMAS MOORE. i! 


Signed, sealed, and delivered in the presence of— 
C. KIRSCHMAN. 
A. E. GODDEFROY. 


$3,500. Received, New York, March 6th, 1882, of Messrs. Moran 
Bros. three thousand five hundred dollars in full of all my rights 
under the within contract, which releases Messrs. Moran Bros. from 
all further liabilities therefore or on account of the bonds therein 
referred to. 
THOMAS MOORE. 


Signed, sealed, and delivered in the presence of— 
ALVIN BURT. 
C. T. GLEN. 
243 Endorsed: U. S. cireuit court, dist. of Nevada. Union 
Trust Co. of New York ag’st The Nevada & Oregon R. R. Co. 
Charles Moran ag’st H. J. MeMurray & o'rs. Testimony for com- 
plainants taken before Geo. W.Carr, examiner. Published by order 
of court. Filed Nov. 19, 1888. ‘I. J. Edwards, clerk. 


244. In the Cireuit Court of the United States, Ninth Circuit, Dis- 
trict of Nevada. 
CHarLes Moran e als., Complainants, 
Us, 
H. J. McMurray ef a/s., Defendants. 

Testimony for complainants taken at Reno, Nevada, Sept. 21, 22, 
25, and Oct. 15th, A. D. 1885, by N. Soderberg, special examiner. 
Published by order of court. Filed Noy. 19, 1883. 

T. J. EDWARDS, Clerk. 
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245 Inthe Cireuit Court of the United States, Ninth Circuit, 
District of Nevada. : 


CHARLES Moran, Dantet Comyn Moran, and AmipE D. Moray, 
Copartners in the Business of Banking in the City and State of 
New York, Complainants, 

Us. 

H. J. McMurray, Jerry Scuoortna, W. R. CHAMBERLAIN, WM. 
Henry, Charles Curtors, David Martin,and H. W. Bragg, Copart- 
ners Doing Business in the Firm Name and Style of the Washoe 
Mill and Lumber Company; First National Bank, a Corporation 
Created and Existing under and by Virtue of the Laws of the 
State of Nevada; Oliver Lonkey and E. R. Smith, Copartners 
Doing Business under the Firm Name and Style of Lonkey and 
Smith; W. FE. F. Deal, William Webster, David Evans, A. Frazier, 
Clayton Belknap, R. L. Fulton, Thomas Hymers, and P. Bb. Com- 
stock, Late Copartners Doing Business at Reno, Nevada; Charles 
T. Bender, Trustee; A. H. Manning and W. T. Berry, Late Co- 
partners in Trade at Reno, Nevada, Defendants. 


246 Tothe honorable the judges of the circuit court, ninth circuit 
and district of Nevada: 

I herewith submit my report of the testimony on behalf of com- 
plainants taken by me in said cause at Reno, Nevada, on the 21st, 
22d, and 25th of September, A. D. 1883, and on Oct. 15, 1883. 

N. SODERBERG, 
Special Examiner. 


Reno, Nevaba, Sept. 21, 1883. 

Pursuant to notice heretofore given by the special examiner, the 
parties appeared before said examiner by their respective attorneys, 
the complainants being represented by Robert M. Clarke, Esq., and 
the defendants by W. E. F. Deal, Esq. 

Mr. Clarke offered in evidence the by-laws of the Nevada and 
Oregon Railrcad Company, a corporation defendant herein. Mr. 
Deal, on behalf of all the defendants in said cause, except the Ne- 

vada & Oregon Railroad Company, objected to the admission 
247 ~— in evidence of said by-laws on the ground that the same were 

immaterial and irrelevant, and also objected on the same 
ground separately on behalf of said railroad company to the admis- 
sion of said by-laws in evidence against said last-ientioned defend- 
ant. 

The following is a true and correct copy of said by-laws (Minute 
Book of N. — O. R. R. Co., p. 37): 


By-Laws of the Nevada & Oregon Railroad Company. 


Article Ist. 


The corporate powers of this company shall be vested in a board 
of seven directors, and the other officers of the company shall be « 
president, vice-president, secretary, and treasurer. 
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Article IT. 
The principal place of business shall be at Reno, Nevada. 


Article III. 


On the first Monday of June in each year a meeting of the stock- 
holders shall be held at the company’s office, at Reno, at which the 
directors of the company shall be elected by ballot to serve for one 
year or until their successors have (been) duly elected and qualified. 


248 Article LY. 


There shall be a meeting of the board of directors held at the office 
of the company on the first and third Mondays of each month. 


Article Y. 


The board of directors shall select one of their number to act as 
president and one as vice-president, who shall act as president in 
the absence of the president. 

The president shall sign all certificates of stock and all contracts 
and all other instruments which have been authorized by the board 
of directors. He shall draw all checks or warrants on the treasurer; 
he shall preside at all meetings of the directors and stockholders ; 
he shall call special meetings of the stockholders whenever he deems 
it for the interest of the company to do so, and generally shall dis- 
charge such other duties as the board may direct. 


Article VI. 


It shall be the duty of the secretary to keep a record of the pro- 

ceedings of the board of directors and of the meetings of the stock- 

holders, and shall sign all ce’t'f’s of stock, ¢ hee ks, or warrants 

249 on the treasurer, and shall perform all other duties as the 
directors may prescribe. 


Article VII. 
The compensation of all officers of the company shall be fixed by 
the board of directors. 
Article VIII. 
The board of directors alone shall have power to make contracts 
on behalf of the company. 
Article IX. 
Certificates of stock shall be of such form and device as the board 
of directors may select, and each certificate shall be signed by the 
president and countersigned by the secretary.” 


Mr. Clarke next offered the proceedings of the board of directors 
of the Nevada and Oregon Railroad Company of November 20th, 
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1882, found on pages 54, 55, and 56 of Minute Book of N. — O. R- 
R. Co. 

(A copy to be substituted.) 

Mr. Deal, on behalf of all the defendants in said cause except the 
Nevada & Oregon Railroad Company, objected to the admission In 
evidence of said proceedings on the ground that the same were im- 

material and irrelevant, and also objected on the same grounds, 
250 separately, on behalf of said railroad company, to the admis- 

sion of said proceedings in evidence against said last-men- 
tioned defendant. 


The following is a true and correct copy of said evidence offered 
by the complainants : 7 
“Reno, Nov. 20, 1882. 

Board met in pursuance of adjournment. 

Present: A. H. Manning, W. F. Berry, Geo. A. King, and C. A. 
Bragg. 

On motion of A. H. Manning, seconded by C. A. Bragg, the fol- 
lowing resolution was unanimously adopted, to wit: 

Resolved, That the president of this company be, and he is hereby, 
authorized and instructed to draft and sign an order upon Union 
Trust Company of New York to deliver the two hundred and ninety 
first-mortgage bonds of this company numbered from 311 to 600, 
both inclusive, to D. W. Baleh, or to his order, for the purpose of 
negotiation and the delivery thereof to purchasers, as per resolution 
of the board this day made; and be it further 

Resolved by the board of directors of this company, That the 

Union Trust Company of New York be and is directed to 
251 deliver the first-mortgage bonds of this company from No. 

311 to number 600, both inclusive, to D. W. Balch or order, 
upon an order from the president of this company in favor of D. W. 
Balch or order and addressed to said Union Trust Company ; that 
said D. W. Balch be and _ he is authorized, after the receipt of said 
bonds, to nezotiate them in New York city or such other place as 
he may find sate for the same, and at such prices as he in his judg- 
ment may deem fitting and proper. 

W. I. Berry tendered his resignation as president of the company 
and, upon motion, it was accepted by the company. 

Mr. Fraser declining to serve as director, Mr. Balch was selected 
in his stead. 

Mr. Manning nominated for president D. W. Balch and, his nom- 
ination being seconded by Geo. A. King, the vete was put, and he, 
receiving all the votes present, was declared duly elected president 
of the Nevada and Oregon Railroad Company. 

Adjourned to meet again on Noy. 29th, 1882, at 2 o’clock p. m. 

GEO. A. KING, See’y.” 


252 Mr. Clarke next offered the proceedings of the board of di- 

rectors of the Nevada and Oregon Railroad Company at their 
meeting January 19, 1585, contained in the Minute Book of N. — O. 
R. R. Co., pages 59, 60, 61, and 62. 
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Mr. Deal interposed the same objections to this offer as to the 
preceding offer of counsel for complainants. 

The following is a true and correct copy of pages 59, 60, 61, and 
62 of said Minute Book: 


“Reno, Jan’y 19, 1883 

Adjourned meeting of the board. 

The following-named directors being present, viz: D. W. Balch, 
A. H. Manning, R. L. Fulton, C. A. Bragg, Geo. A. King. 

The following resolution was s passed ‘by the following votes, all 
the members present voting in the aflirmative except A. H. Man- 
ning, who declined to vote: 

Resolved, That it is the sense of the board of directors of the 
Nevada & Oregon Railroad Company that certain indebtedness due 
from Thomas Moore, late contractor with the company, to Manning 

& Berry, of Reno, Nevada, be assumed by the company ; that 
253 such indebtedness was made and incurred by said Thomas 

Moore with Manning & Berry on the faith of the company 
and, in fact, for the protection of the company; which indebtedness 
so assumed is as follows: 

Balance due Manning «& Berry on judgment obtained against 
Thomas Moore tn 2d judicial district court of this State on the — 
dav of , after deducting $5,000 for sale of locomotive Santa Cruz 
and fifteen flat cars, $11,963.70. 

Judgment and costs paid by Manning & Berry in the suits of 
Phi. Bates against Thomas Moore, $832.73 3 

That the company assumes said de mands as fully and to all in- 
tends and purposes as though said indebtedness had been originally 
contracted by the company “with said Manning & Berry, and that 
the secretary of this company be directed to furnish Manning & 
Berry with a certified copy, under the seal of the company, of this 
resolution. 

The following resolution was unanimously passed, to wit: 

Resolved, That Manning & Berry be allowed the sum of $97.47 

for fees and costs paid by them in the case of A. J. Hatch vs 
254 The Nevada & Oregon Railroad Company. 
The following resolution was offered by Capt. Bragg and 
unanimously adopted : 

Resolved, That Manning & Berry be allowed the sum of $840.15 
for fees and costs paid by tliem in the case of A. J. Hatch vs. C. A. 
Bragg et al. 

Tne following resolution was adopted by the following vote: 
Ayves—C, A. Bragg, R. L. Fulton, A. H. Manning. W. F. Berry here 
‘ame in and voted aye. _ 

Resolved, The indebtedness heretofore due Manning & Berry, 
Washoe Lumber Company, and D. W. Balch, and that is due IL. J. 
MeMurray, of San Francisco, W. Webster, W. E. F. Deal, and others 
be audited and paid in full by bonds of the company, and D. W. 
Balch, president of the company, in whose possession the bonds now 
are, be, and he is, directed to deliver to the treasurer of the company 
bonds sufficient for such purpose. 
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The following resolution was unanimously adopted, viz: 
Resolved, That it is the sense of the board of directors of N. & 
O. R. R. Co. that the claim of C. A. Bragg & Co. against Thos. 
255 Moore, late contractor with the company, be assumed by the 
company ; that such indebtedness was made and incurred by 
Thos. Moore with C. A. Bragg & Co. on the faith of the company 
and, in fact, and for the protection of the company, which claim is 
for the sum of $1,975.55. 

Resolved, That C. A. Bragg & Co. be allowed the sum of $1,103.16 
for lumber furnished this company from July 28th, 1881, to Jan’y 
Ist, 1883. 

Resolved, That the Nev. Mill & Lumber Co. be allowed the sum 
of $1,205.01 for ties and lumber furnished this Co. from Sept. 14th 
to Dec. 31, 1882. 

Minutes read and approved. 

Adj’d to meet on Tuesday, Jan’y 23d, at 1 o’e. p. m. 

GEO. A. KING, See’y.” 


Mr. Clarke next offered the minute book of the directors of the 
Nevada and Oregon Railroad Company, beginning on page 65 and 
ending after the word “ secretary,” on page 76, containing what pur- 
ports to be the proceedings of the board of directors at a meeting 

January 26, 27, and 30, 1883, a copy to be substituted. 
256 Mr. Dear: To the introduction of this evidence all the de- 
fendants except the Nevada & Oregon Railroad Company 
object on the ground that the same is irrelevant, incompetent, and 
immaterial, and the Nevada & Oregon Railroad Company also ob- 
jects separately upon the same grounds. 

The following is a true and correct copy of the evidence last 
offered by Mr. Clarke: 

“Reno, Jan’y 26,1883. 


Adjourned meeting of the board. 
Present: D. W. Baleh, A. H. Manning, R. L. Fulton, Geo. A. 


King. 
Resolved, That it is the sense of this board of directors of the Ne- 
vada and Oregon Railroad Company that the indebtedness due from 
Thos. Moore, late contractor, to H. J. McMurray, of San Francisco, 
be assumed by this company; that such indebtedness was made for 
and incurred by the said Thomas Moore with H. J. MeMurray on 
the faith of the company and, in fact, for the protection of the 
company and for its best interest ; that the indebtedness so assumed is 
as follows: Amount of lien for iron furnished, filed Jan’y 4, 

257 1882, $22,961.66: interest on cash advances and interest on 
iron purchases, $5,456.42; balance due from judgment ob- 
tained against Thomas Moore, $5,506.75; and the following amounts 
of money furnished by H. J. McMurray to this company at various 
times are hereby allowed: Cash advanced for engineers and taxes, 
$1,600.00 ; sheriffand law expenses, $728.60 ; expenses for telegraph- 
ing, travelling expenses, and freight on bonds, $358.10; cash ad- 
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vanced to H. R. Porter & Co., of Pittsburgh, Pa., for locomotive, 
$937.50 ; salary of agent of the company in San Francisco, $1,600.00 ; 
and these various items, amounting to the sum of $36,549.03, are 
hereby audited and allowed. 

And be it further resolved, That it is the sense of tne board of 
directors that the indebtedness due from Thos. Muvuore, late con- 
tractor, to the following-named parties of Reno & Virginia City, 
Nevada, namely: William Webster, attorney’s fees in the case of 
Thos. Moore vs. Nevada & Oregon Railroad Company and E. D. 
Wheeler, fifteen hundred dollars; W. E. F. Deal, attorney’s fees in the 

same case, one thousand dollars; A. J. Clark, supplies fur- 
258 — nished, S1L,682.46; A. J. Clark, time checks, $2,000. 
Il. Rhue, meats furnished, $1,800.00. 

D. Evans, meats furnished and teams, $1,440. 

Hymers & Comstock, $469 for livery. 

That the above-named indebtedness was made for and incurred 
by the said Thos. Moore with the above-named persons on the faith 
of the company and, in fact, for the benefit of this company and for 
its best interests, and that the above-named amounts are hereby 
audited and allowed. 

Minutes read and approved. 

Adjourned to meet on Saturday, Jan’y 27th, 1883, at two o’clock 


p- n). 
GEO. A. KING, See’y. 


Reno, Jan’y 27, 1885. 
Adjourned meeting. 
Present: W. F. Berry, D. W. Balch, R. L. Fulton. 
No business coming before the board it adjourned to meet on 
Tuesday, Jan’y 50, 1883, at 2 o'clock p. m. 
GEO. A. KING, See’y. 


Reno, Jan’y 350, 1883. 


Adjourned meeting of the 27th inst. 
259 Present: C. A. Bragg, W. I. Berry, R. L. Fulton, D. W. 
Balch, Geo. A. King. 
No business coming before the board it was ordered adjourned 
untii Wednesday, Jan’y 31, i885, at 10 o'clock a. m. 
GEO. A. KING, See’y. 


Reno, Jan’y 31st, 1583. 

Adjourned meeting of the 30th inst. 

Present: C. A. Bragg, W. IF. Berry, A. H. Manning, D. W. Balch, 
Geo. A. King. 

On motion of A. Hl. Manning, seconded by Mr. Bragg, the sum of 
eight hundred ninety seven & 5,4), 8897.54, be allowed A. Fraser for 
supplies furnished the company from June 25, 1882, to Dee. 3], 
1882. 

On motion of ©. A. Bragg, seconded by Geo. A. King, the sum of 
sixteen hundred thirty-seven ;34, $1,637.05, be allowed Manning & 
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Berry for supplies furnished the Co. from June 1, 1881, to Dee. ol, 
1882. 

On motion of Mr. Manning,duly seconded by C. A. Bragg, the sum 
of $160 be allowed D. Evans for supplies furnished the company 
Sept. 7, 1882, to Jan’y 30, 1883. 

On motion of W. F. Berry, duly seconded by A. H. Man- 

260 ning. it was resolved that Geo. A. King be allowed to with- 

draw his stock subscription not yet due, amounting to five 
thousand dollars, $5,000. 

On motion of C. A. Bragg, duly seconded by Geo. A. King, the 
sum of $2,400 dollars be allowed Messrs. Manning & Berry for use 
of the locomotive « fifteen flat cars from June 1, 1882, to Jan’y 31, 
1883. 

On motion of W. F. Berry, duly seconded by A. H. Manning, the 
sum of five thousand dollars be allowed W. Webster for services ren- 
dered as attorney for the company from the commencement thereof 
to the present date. 

On motion of W. F. Berry, duly seconded by Geo. A. King, the 
sum of five thousand dollars be allowed to D. W. Balch for services 
rendered the company as its president, and for expenses of travelling 
to New York, and for cash expended for telegrams, &c., during the 
year ending Jan’y 351, 1585. 

On motion of C. A. Bragg, duly seconded by W. F. Berry, the sum 


of dollars be allowed Geo. A. King for his services as secre- 

tary for the period of extending from Jan’y 5, 1882, to Jan’y 31, 
1882. 

261 ’n motion of Geo. A. King, duly seconded by C. A. Bragg, 


it was ordered that the sum of thirty-five hundred dollars be 
allowed W. E. I. Deal for services rendered the company as attorney 
to Jan’y 31, 1885. 

On motion of C. A. Bragg, duly seconded by Geo. A. King, the 
sum of five thousand and fifty dollars be allowed Manning & Berry 
for a certain promissory note made and executed by them in the 
ease of A. J. Hatch against The N. & O. R. Company. 

On motion of C. A. Bragg, and duly seconded by W. F. Berry, it 
was ordered that the sum of thirty-two hundred and forty dollars for 
ties furnished the company in constructing of its road by Lonkey «& 
Smith. 

The following preamble and resolution was unanimously adopted: 

Whereas D. W. Balch, the president of this company, has expended 
large sums of money in payment of his and other expenses attend- 
ing upon his injuries while engaged in the business of the company ; 
and 

Whereas, in addition, that said president has made long and ex- 

pensive journeys on business of the company and has laid 
262 out considerable sums of his own money therefore; and 
Whereas it is considered by this board that the sum of 
three thousand dollars will not more than cover the various sums 
thus so paid: it is therefore 

Resolved, That, in addition to the sum allowed him as salary to 
re date, said D. W. Balch be allowed the sum of three thousand 

ojlars. 


~“ 
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On motion of W. F. Berry, and duly seconded by C. A. Bragg, it 
was ordered that Geo. A. King be allowed the sum of thirty-two 
hundred dollars for services rendered as secretary and for cash ad- 
vanced the company. 

On motion of W. F. Berry, and duly seconded by Geo. A. King, 
the sum of 350 dollars be allowed Clayton Belknap for services ren- 
dered as court commissioner in taking testimony in the case of 
Thos. Moore vs. N. — O. R. R. Co. 

On motion of C. A. Bragg, and duly seconded by A. H. Manning, 
the sum of 345 dollars be allowed the Reno Gazette for printing 
and advertising. 

The following resolution was unanimously adopted : 
263 Be it resolved by the board of directors of the Nevada & 
Oregon Railroad Company, That certain indebtedness of the 
company be paid in the bonds of the company heretofore issued 
and secured by its first mortgage, as per resolution heretofore made 
and entered in the minutes of the company; that the indebtedness 
to be so paid is as follows, to wit: IL.J. McMurray, in sum $56,549.08 ; 
H. J. McMurray, assignee of D. W. Balch, in the sum of 8,000.00; 
Washoe Mill & Lumber Co., assignee of C. A. Bragg & Co., 1,975.55 ; 
Washee Mill & Lumber Co., assignee of C. A. Bragg & Co., 1,103.16: 
Jerry Schooling, assignee of Nevada Mill & Lumber Co., 1,205.01 ; 
First National Bank of Reno, assignee of Manning & Berry, 22,821.10; 
W. R. Chamberlain, assignee of Geo. A. King, 3,200.00; Lonkey & 
Smith, 3,240; Lonkey & Smith, assignee of Congdon & MelIntosh, 
224.79: W. EE. EF. Deal, in the sum of 4,500.00; W. Webster, in 
the sum of 6,500.00; David Evans, in the sum of 1,600.00; 
A. Fraser, in the sum of 897.54; Clayton Belknap, in_ the 
sum of 350.00; Reno Gazette, In the sum of 545.00; 
264  Wymers & Comstock, in the sum of 469.00; and the 
president and treasurer of the company are hereby directed 
and required to deliver bonds to the said parties and to each of 
them in sums equivalent to the several sums above mentioned at 
eighty per cent. of the par value of said bonds, such sums being the 
several demands due from the company to said parties and that are 
to be paid in bonds upon each of said parties making and delivering 
to the company a receipt in full satisfaction of the several amounts 
above named, and, further, upon each of said parties signing an 
agreement that the bonds issued to him shall be delivered to Charles 
T. Bender, of Reno, Nevada, in trust for him, said bonds to remain 
in trust with said Charles ‘T. Bender for the term of ninety days 
from the date of this resolution, said Bender executing his receipt 
for — thus delivered in trust as aforesaid. HH. J. MeMurray above 
named shall, nevertheless,-be excepted from the provisions of this 
resolution, in that the bonds herein authorized to be issued 
260 and delivered to said If. J. MeMurray shall be by lim re- 
ceived for said ninety days. Nevertheless,the parties receiving 
the bonds above mentioned may stipulate in the agreement above 
mentioned that the trust herein mentioned may be dissolved upon 
certain contingencies, to be mentioned in the agreement. 
The following resolution was unanimously adopted : 
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Whereas A. II. Manning, W. F. Berry, D. W. Balch, and C. A. 
srage have heretofore made and executed two promissory notes of 
five thousand dollars each, being ten thousand dollars in all, said 
notes bearing ten per cent. per annum interest from the date thereof 
until paid ; that suid notes were executed in favor of A. J. Hateh for 
the purpose of settling certain indebtedness due from the Nevada 
and Oregon Railroad Company to said Hatch, said company being 
in an embarrassed condition at the time said notes were executed, 
and for which reason said company was unable to pay said Hatch 
said sum of money then being due to said Hatch from said com- 
pany; and 
266 Whereas said company has not at any time paid said notes 
or any part thereof, and said notes being still outstanding 
against said parties: Wherefore 

Be it resolved, That the Nevada and Oregon Railroad Company 
does acknowledge said indebtedness to be legitimate indebtedness 
of the compeny and should in good faith be paid by the company 
as its indebtedness. 

And be it further resolved, That in case said parties, Manning, 
jerry, Balch, and Bragg, should have to pay said notes or any part 
thereof that the company should of right repay the sum or sums 
paid by them, together with interest on said sums so paid, and in 
the event of payment by said parties of said notes or any part 
thereof the company, by its board of directors, acknowledges the 
company to be indebted to said parties in the sum or sums so paid 
by them on said notes. 

Minutes read and approved. 

Adjourned till Feb’y 3, 1883, at 2 o’clock p. m. 

GEO. A. KING, See’y. 


Here the further taking of evidence in said cause was adjourned 
till Sept. 22, 1555, at 10 o'clock a.m. 


267 Reno, Nevapa, Sept. 22, 1883. 
Counse! for the respective parties announced their readi- 
ness to proceed wiih the taking of evidence herein. 
General Clarke being absent, 8. D. King appeared in his stead for 
complainants. 


D. W. Bavecnu, being first duly sworn by the examiner, on behalf 

of complainants, testified as follows: 
Direct examination by Mr. Kiya: 

Question. State your name, age, and place of residence, Mr. 
Balch. 

Answer. D.W. Balch; residence,San Francisco, California; age, 47. 

Q. Mr. Baleh, did you know a corporation by the name and style 
of Nevada and Oregon Railroad Company ? 

A. Yes, sir: I did. 

Q. Did you ever hold any official relation or position in that com- 
pany ? 
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A. I have acted as president of the corporation. 
(). State the period. 
A. The record will show when I was first elected—October 11, 
1881. | 
(. To date? 
A. With the exception of a few days. 
268 Q. To date with the exception of a short period ; what was 
the period of exception ? 
A. Well, I resigned October 21, 1882, and was re-elected Novem- 
ber 20, 1882. 
(). You.are now, then, the acting president of the corporation ? 
A. Yes, sir. 
Q. Did you hold any other official relation to it during this time ; 
were you trustee or director? 
A. Yes, sir; I was one of the directors. 
(. During the same period you were a director—were you a 
director from October 20th, 1882, to November 20, 1882? 
A. No. 
(). You were out of office entirely then ? 
A. Yes, sir. : 
(). Do you know anything about: the issuance of certain bonds by 
the company and a mortgage given to the Union Trust Company ? 
A. Yes, sir. 
(). Do you know the facts concerning the issuance of the bonds, 
147 of them in number, over and above 310 theretofore issued ? 
A. Yes, sir. 
Q. Do you know to whom those bonds were issued ? 
A. They were issued to various parties for money, supplies, and 
labor. 
(Q). That is, the 147 bonds in controversy ? 
269 A. Yes, sir. 
Q. Can you name the parties to whom they were issued ? 
A. There was issued to H. J. MeMurray 56 bonds in payment of 
$56,549.05, in payment for railroad iron, moneys advanced to Thomas 
Moore, contractor, and for payment of freight. (The bill on file 
here in the office specifies the whole thing if you want that.) Pay- 
ment of freight, interest on advances, salary as agent of the com- 
pany in San Francisco, financial agent, money advanced to engl- 
neers, cash advanced for initial payment of locomotive, and various 
other items that are specified in this bill; $22,961.66 of this money 
of the amount of $36,549.03 was in payment of a lien on Nevada 
and Oregon railroad held by Mr. MeMurray, as I will explain here- 
after. 
(). Then we take the next item of bonds, Mr. Balch ? 
A. The one is for H. J. McMurray, assignee of D. W. Balch, in the 
sum of 88,000. This is also included in the 56 bonds. 


Mr. DEAL: 


Q. When were those 56 bonds issued to McMurray; what was the 
date? 
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270 A. They were issued Feb. 2, 1883. This $8,000 was a bill 

that I held against the railroad company assigned to MeMur- 
ray before the bonds was issued. It was for my salary and expenses 
incurred during my sickness caused by the shooting, traveling ex- 
penses, and money ‘advanced for the company in telegr: aphing and 
various other ways. 

Q. How many bonds were issued and in payment of what sum? 

A. There was 10 issued on that. 

Q. Ten bonds to pay 35,000? 

A. They were all issued at 80 cents on the dollar. I delivered to 
Mr. McMurray for this first claim and assignment of mine 56 bonds. 
The ten bonds are included in the fifty-six. They were all issued 
on the same day. The 147 bonds in controversy were issued as 
follows: To H. J. MeMurray, 56; to W. R. Chamberlain, 4; to First 
National Bank, as trustee for Manning & Berry, 28; to Lonkey «& 
Smith,4; to Catherine Winnie, 4; to Homer S. King, 1. (These last 
five bonds were originally issued to W. E. F. Deal and by him assigned 

to those parties before the commencement of this suit.) To 
271 William Wright, 8. (Those 8 bonds were originally issued to 
Wm. Webster, and by him assigned to Wm. Wright before 
the commencement of this suit.) To A. Fraser ® 5 to Charles Tl. Ben- 
der $437.59 of one bond, as trustee for Clay ton Belknap ; to Charles 
T. Bender $428.75 of one bond, as trustee of R. L. Fulton ; to Charles 
T. Bender, 4; to Charles ‘T. Bender, as trustee of W. E. T°. Deal, to 
the extent of 8625 of one bond; to Charles T. Bender, as trustee of 
Clayton Belknap, $428.75 of one bond; to Charles T. Bender, as 
trustee for Wm. Webster, $125 of one bond; to Charles T. Bender, 
as trustee of Lonkey & Smith, $330.80 of one bond; to Charles T. 
Bender, as trustee for Jerry Schooling, $354.65 of one bond; to 
Charles T. Bender, as trustee of Manning & Berry, $526.57 of one 
bond; to Charles T. Bender, as trustee of Hymers & Comstock, 
$586.25 of one bond ; to A. A. Watkins, <r to James I*. Lewis, 2; 
to George H. Dana, 3; to William Wright, 5; to Robert H. Lindsay, 
as attorney for A. J. Clark, Mrs. Agnes Mihdlien, administratrix 
of the estate — [1. G. McLellan, deceased, 7; to David Evans, 2; to 
Jerry Schcoling, 5. ‘Total, 147 bonds. 
272 Q. Did you know H. J. MeMurray, mentioned by you in 
your testimony ” es. 

A. Yes, sir. 

Q. Did he hold any official relation to the Nevada & Oregon Rail- 
road Company mentioned in the pleadings? 

A. He was director of the company from the time when the great 
fight took place. He was elected on the 27th of September, 18S], as 
director and continued till the 16th day of May, 1882, when he re- 
signed. 

‘Q. Now, the several items which go to make up his demand 
against ihe railroad for which the 46 bonds were issued to him in 
his own right, were they by virtue of dealings between him and the 
company between the 27th of September, 1881, and May 16, 1882? 

A. I find by reference to his bill on September 29th he has 
charged expenses here. When this iron was furnished I don’t know. 
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It was furnished some time that fall; after his election. It was 
furnished to the contractor; it was furnished to Moore. 

Q. So far as his dealings with the company were concerned, how 
many were between the 27th of September, 1881, and May 16th, 

1882? 
273 A. He has got a charge here of expenses to Reno Septem- 

ber 29th, $65; on October 22d, $80, expenses to and in Reno; 
November 15, interest on $5,000 paid laborers; November 15-17, 
$127.75; November 21, 1881, cash paid for taxes, $600; interest on 
the same 18 months and 9 days, $66.50; telegrams to New York, 
$9.50. That telegram was to Moore, but it was expense incurred 
on behalf of the company. February 4, expenses to Reno, $41.25 
February 17, expenses to Reno, $48; cash paid, sheriff’s fees, $128.60 ; 
lawyers, $600. 

@. What is the date of that? 

A. February 17, 1882, he has got it here, balance due from 
sale, $5,506.75: that was a balance Moore owed him, 89,000 or 
$10.000, money advanced by myself and him to Moore. He sued 
Moore and got judgment for the amount of $9,500, and he seized 
and sold a quantity of Mr. Moore’s stock—2,720 shares—over 2,700 
shares of stock belonging to Moore that stood in his name, and that 

stock sold for $4,000. He gave the judgment a credit of 
274 $4,000, and the company assumed this balance of $5,506.75. 

That money was probably advanced while McMurray was a 
director. 

®. Advanced to Moore ? 

A. Advanced to Moore for the company. Interest on the same 
10 months 11 days, $475.73; expenses to Reno, $45. That is 
all I find while he was a director; the balance was all after. 

Q. How much of this $36,549.03 of the demand of McMurray 
against the company was for railroad iron? 

A. For railroad iron? Well, I could not testify to that strictly. 
Mr. McMurray could; but I could testify that $22,961.66 was for 
railroad iron and freight on the iron. 

(). Who was the iron furnished to? 

A. It was furnished to Thomas Moore, the contractor with the 
company, for the Nevada and Oregon Railroad Company. 

Q. Against whom was the demand of McMurray for furnishing 
the iron and paying the freight thereon ? 

A. It was against Thomas Moore and the railroad company. 
Thomas Moore first and the railroad company second. 

Q. Why do you say against the railroad company ? 
270 A. Because he had a right of lien against the railroad 
company if Moore did not pay him. 

. How much money was advauced to Muore? Were any of 
these items money advanced to Moore? 

A. Well, there was $5,000 advanced by Mr. MeMurray to Mr. 
Moore. 

Q. Of this amount of $36,549.03, $5,000 was for money advanced 
by McMurray to Moore? Then Moore owed MeMurray for that 
$5,000? : 

14—471 
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A. Yes; then I assigned to MeMurray a claim which I had 
against Moore for $4,500. 

Q. Money advanced by you to Moore? 

A. Yes, sir; and he sued Mr. Moore for this amount and he had 
judgment for $9,500. 

Q. Did you advance your $4,500 at the instance and request of 
the company or at Moore’s request ? 

A. Well, it was for the benefit of the company, at Moore’s re- 
quest. 

Q. I don’t ask you for whose benefit; I ask you at whose request 
did you advance it ? 

A. | advanced it at Mr. Moore’s request. 

Q. Did you take a note or anything of that kind to evidence it? 

A. No, I did not. The money was advanced for this reason : 
275} Mr. Moore claimed that he or the company owed $5,600. to 
Mr. Moran for interest on the bonds due. In December, 1388], 
I had made a stock subscription to the company ; McMurray and 
myself had made a stock subscription of $10,000, on which there 
was $6,000 unpaid, but it was not yet due. Mr. Moore represented 
that it was very necessary to maintain his credit and the company’s 
credit in New York by the payment of this interest, and requested 
me to pay this money in advance. I sent him a check or draft for 
$4,500, to be used in the payment of this interest on the 210 bonds. 

Q. The 310 bonds? 

A. The interest on 210 bouds issued to the Moran Brothers. They 
had not been all sold at that time. The understanding and the 
agreement was that Mr. Moore was to take the coupons; that he 
should take upand send them to me as collateral for this money ad- 
vanced. The coupons was to be received by me and paid over to 
the treasurer on our stock subscription that was unpaid but not yet 

due. Instead of that Mr. Moore took this money that I sent 
275} him to pay the interest on these bonds and kept the cou- 

pons and sent me a receipt for $4,500 to be applied on his con- 
tract. 

Q. In making the advance of $4,500 to Moore did you do it in the 
sense of making a payment on the stock subscription ? 

A. I did, to be used in that express way He paid the interest. 

Q. Was it afterwards treated as a payment on your stock between 
you and the company ? 

A. No; when he done that I wrote him that he had not acted in 
good faith with me, and that I did not Ike it, and 1 withdrew from 
the subscription, and the company released me from the subscription, 
and I assigned this claim to MeMurray and McMurray sued him. 

Q. How much of the $56,549.03 was for salary as financial agent 
of the company ? 


A. 31,000. 
Q. Daring what time did he act as financial agent of r= com- 
pany? 


A. He put it down five months. 
Q. Does he say when ? 
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A. (Examining accounts:) Somewhere from June 5 to November 
5, 1882, at $200 a month. 
276 (). “ Money advanced to engineers ”—how much ? 
A. $1,000. 

Q. What engineers were they ? 

A. After the shooting took place here the company then was prac- 
tically bankrupt. The engineers did not have any money at all, 
nor had they had any money for several months—the engineer 
corps in the field, on the road survey—and Mr. MeMurray, at the so- 
licitation of Mr. Fowler, Mr. Moore, and other parties, | don’t know 
who, advanced this money to the company. 

@. Who was indebted tothe engineers for their work at that time? 
A. The company. 

(). Had their work been done for the company or Moore? 
A. For the company. ‘The company was to pay the engineers. 

Q. Now, the next is for cash for initial payment on locomotive— 
how mueh? 

A. 895735. 

Q. Whose debt was that when paid by MeMurray ? 

A. Well, last summer when we was building the road here the 

Pacific Bank, in San I’ranciseo, told Mr. McMurray that they 
277 would help us in the buying of the rolling stoek, b-ying the 

locomotives —by us I mean the company—and Mr. MeMurray 
ordered a locomotive for the company in the East. It was to have 
cost $9,375. They required 10% deposit before they would take the 
order. Mr. MeMurray paid this money on this order-—paid in ad- 
vance—and subsequently the bank backed out. They would not 
furnish the money and we had no money to take up the locomotive 
when it was ready and it was forfeited. 

(Q). Any direct action taken by the company in ordering the loco- 
tive? Anything of that kind? 

A. Nothing more than talk among the directors; no resolution. 

(. You say $22,961.66 was in payment of a lien on the railroad 
held by MeMurray; do you wish to explain that in any way ? 

A. Well, that lien I have mentioned was placed on the road by 
MeMurray some time—I don’t know; IT guess it was in January, 

ISS2, and when I went to New York, in the winter of 1SS2,. 
278 Mr. Moran was very much exercised about the lens on the 

road and refused to do anything in the way of furnishing 
money to finish this section without these liens were released, and 
subsequently they sent me a letter of credit with power to draw on 
Moran Brothers, as every two miles was built, to the extent of 88,S00 
a mile—I have got the letter of credit here—provided the lens were 
released—that is, the labor liens. There was two classes of liens. 
But before the final draft could be drawn for the payment of 31- 
miles section- all liens against the Nevada and Oregon Railroad 
Company had to be released, and McMurray gave me a release re- 
leasing the right of lien, but not the claim against Thomas Moore or 
the railroad company. 

Q. Had the len of McMurray been released at the time of the 
issuance of these bonds? 
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A. Not on the record. 
Q. Had it by MeMurray to Moran? 
A. Yes, sir; Moran had the release in his hand. 
Q. After that release was executed had MeMurray any de- 
279 = mand against the company ? 
A. He had a demand against the company, but not a lien. 
. What demand did he have? 
A. He jiad not been paid. The debt was still due. 


(Recess.) 


Q. You say that ten out of the 56 bonds issued to H. J. MeMurray 
were issued on account of a claim and demand of yours against the 
railroad company, in the sum of $8,000, assigned by you to McMur- 
ray? 

A. Yes, sir. 

Q. W hat went to make up the $8 000, the amount of your claim, 
so assigned to McMurray ? 

A. Well, it was my time from about the first of August, 1881, un- 
til the 3lst of January, 1882; my entire time; all my traveling ex- 
penses, with the exception of $200 which I received from the com- 
pany. The expenses of my sickness—$5,000—was allowed by one 
resolution. I complained that that did not near pay my expenses. 

Q. Did you present any bill or account showing what the $5,000 
was claimed for? 
280 A. Yes, sir. 
Q. State what it was claimed for. 
A. The bill shows. It is as follows: 


Nm 


“ Nevada and Oregon Railroad Company to D. W. Balch, Dr. 


Toamount due for salary, traveling expenses, telegrams, and other 
expenses from Sept. 27th, 1882, to Jan’y 31, 1883, $5,000. 


For value received [ hereby assign and set over to H. J. McMur- 
ray, of San Francisco, Cal., the above and foregoing account and 
claim. 

Reno, Nevada, Jan’y 31, 1883. 


D. W. BALCH: 


$5,009. JANUARY 31, 1883. 


Received from Nevada and Oregon Railroad Company five thou- 
sand dollars in full for above account. 
H. J.. MCMURRAY, Assignee.” 


Q. The first item is salary. What salary were you drawing ? 
A. There was no stated salary ever named. 
Q. How much of the $5,000 was considered for salary ? 
A. I don’t know as any special amount was considered. 
281 Q. Do you recollect how much of the 8 $5,000 was for travel- 
ing expenses ? 
A. Well, there was my expenses going to New York and 
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returning, all my traveling during the time I was there, and cost of 
telegrams. 

Q. That you have got independently—telegrams ? 

A. Well, I presume $700 would not cover the traveling expenses 
alone. 

Q. Do you know how much went in the way of telegrams of this 
$5,000? 

A. Oh, I don’t know. 

Q. You are unable to state? 

A. I am unable to state. 

Q. What do you mean by “ other expenses ” here? 

A. Well, the other expenses—let me see the bill. I did not make 
this bill out. Well, I will tell you what the other expenses are. 
The other expenses were included in removing these liens that were 
here; at one time we had 88 liens filed against this railroad. 
Nearly every one of them was of men that had to be interviewed 
probably from one to fifty times, and they had to be treated with 
liquor, they had to be gone over. That money, probably, that I 
spent in that way would have amounted to—well, $100. 

Q. That is what you mean by “other expenses?” | 

A. Yes, sir; I cannot tell how much it would be. 
282 Q. For what office or position did you ‘claim that salary ? 
A. Being president and manager. 

Q. President and manager? 

A. Yes, sir. 

Q. Was any of this amount included in any business or about 
any business of Thomas Moore—any of these expenses and outlays ? 

A. I never attended to Thomas Moore’s business at all. 

Q. Not in any respect? 

A. No. 

Q. Were you present at the meeting when this order was allowed? 
A. No, sir; I was not, not when that was voted on. I left the 
room. I had been present at the meeting, but left the room during 
the action of the board upon this bill. When I came back and 
found that they had allowed $5,000, I told them that it was not 
treating me right; that, taking my traveling expenses and_tele- 
grams, costs of shooting, doctors’ bills, and one thing — another, some 
of which are not paid to-day, they did not allow me anything for 
my services and time, which had been given undivided to the rail- 
road. I had not attended to any other business. Then 
283 $35,000 of the $8,000 was allowed by another independent 
resolution on the same day. 

Q. How much of the $3,000 was for money expended in payment 
of medical services or payment of physician ? 

A. There is $450 that I paid and $250 that I owe vet. The pay 
of the nurses while I wassick here and the pay of the druggist’s bill 
and incidentals amounted to all of $500. 

®. Is that included in the $3,000 claim ? 

A. Yes, sir; it is included in the whole amount of 88,000. 

Q. What was the occasion of your being shot or how were you 
shot—under what circumstances ? 
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A. I was shot in upholding what I considered the rights of the 
company. 
Q. Were not you shot in an affray in which 'T. Coffin, 8. C. Sco- 
ville, and James McMeacham were participants? 
A. Yes, sir. 
Q. In what respect did that concern the interest or business of the 
Nevada and Oregon Railroad Company ? 
A. Well, Mr. Coffin, Sunderland, Wheeler, McMeacham had voted 
themselves 50,000 shares of stock, for which they had paid 
284 nothing, and they attempted to vote it against, I think it was, 
5,271 shares of full-paid-up stock. 
Q. That was the occasion of the affray ? 
A. That was the occasion of the affray. 
Q. The company did not owe the physician or the nurses or the 
druggist anvthing, did they ? 
A. The company did not nem them. The company assumed 
the obligation. 
(. They did not assume the obligation; they assumed to reim- 
burse you? 
A. Yes, sir. 
Q. When were these accounts assigned by you to H. J. McMurray ? 
A. They were assigned before they were allowed. 
Q. Can you say how many days? 
A. On the same day. 
Q. Did McMurray act as one of the board of directors in allowing 
the accounts ? 
A. No, sir. 
©. Was he a director at the time? 
A. No, sir. 
Q. Did they allow you for anything in the way of pain or suffer- 
ing—anything for being shot? Was that one of the elements? 
A. Not stated so in the resolution. The resolution reads: 
“Whereas D. W. Balch, the president of this company, has 
285 expended large sums of money in payment of his and other 
expenses i (tending upon his injuries while engaged in the 
business of the company ; and whereas, in addition, that said presi- 
dent has made long and expensive journeys on business of the 
company and has laid out consider able sums of his own money 
therefor; and whereas it is considered by this board that the sum 
of three thousand dollars will not more than cover the various sums 
thus so paid: It is therefore resolved, That in addition to the sum 
allowed him as salary to this date said D. W. Balch be allowed the 
sum of three thousand dollars.” 
Q. Do you know what the demand of W. R. Chamberlain against 
the company was for which four bonds were issued to him ? 
A. Well, that was for salary to Mr. King. He was secretary and 
he assigned to Chamberlain. 
(). On what account was the 28 bonds issued to the First National 
Bank of Reno, as trustees for Manning & Berry ? 
A. That was issued for supplies furnished by Manning and Berry 
to Thomas Moore, the contractor to the Nevada and Oregon 
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286 Railroad Company. Thomas Moore’s debts was assumed by 
the railroad company. This bill shows what it was for (show- 

ing). 

(). Do you mean to say that any part was for supplies furnished 
by Manning & Berry to the company, or all to Moore? 

A. Yes, sir; part of it was. 

Q. Well, then, just state how much. 

A. That bill of $1,627.05 was furnished to the company. 


“Reno, Nev., Dee. 50, 1882. 


Nev. & Oregon R. R. Co. bought of Manning & Berry, successors to 
Manning & Duck, dealers in groceries, provisions, liquors, stoves, 
hardware, and agricultural implements; agents for the Califor- 
nia Powder Worksand Standard Oil Company of Cleveland, Ohio. 


2O ORE: Bi Wi caiicidiirtioccnnnnnee ee 1,637.05 


lor value received, we assign the above and foregoing account to 
the First National Bank of Reno, Nevada, together with all right, 
title, and interest therein. 
Keb’y 25, 1883. 
A. H. MANNING, 
W. FL BERRY. 


Reno, Nev., Feb. 10, 1883. 


Received from Nevada and Oregon Railroad Company sixteen 
hundred & thirty-seven ,°,°; dollars. 
C.'T. BENDER, Ca’h’r.” 


287 This bill of $5,050 was an obligation of the company as- 

sumed by Manning & Berry in the shape of a bond on which 
they were sued, judgment recovered against them, and they had to 
pay it and they paid it. 


Q. State what kind of an obligation it was. 

A. It it the old Hatch matter, the Ilatch judgment against this 
company. Mr. Hatch sued the company for the sum of $12,000 or 
over, attached the locomotive and some effects of Thomas Moore. 
Mr. Moore came to Manning & Berry and asked them to go on the 
bond to release the attachment, which they did in connection with 
Capt. Bragg. The bond was for $15,000. Subsequently Mr. Hatch 
recovered judgment against the company and attached Manning «& 

erry’s store on this bond, and the store was released from attach- 
ment by their giving bond, and they reopened the case. The case 
was reopened, and subsequently Manning & Berry was beat on this 
bond. There was a judgment against the railroad company and 
afterward a suit against Manning & Berry. The thing was settled 
by Manning & Berry and Bragg and myself giving 3 notes on 5, 6, 
and Y months. Tirrough this debt of the company we had 
288 todoit. This note was the first note that was paid by Man- 
ning «& Berry: 
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* $5,000.00. Reno, Ney., May 27, 1882. 
Ou or before September Ist, 1882, without grace, for value received, 
we, jointly and severally, promise to pay to the order of A. J. Hatch 
five thousand ($5,000) dollars in U. 8. gold coin, at the Anglo-Cali- 
fornia Bank of San Francisco, with interest at the rate of ten per 
cent. per annum from date until paid. 
A. H. MANNING. 


W. F. BERRY. 
C. A. BRAGG. 
D. W. BALCH.” 


(Endorsed:) $130 interest paid by D. W. Balch, to Sept. 1, 1882. 
A. J. Hatch. , 


Manning & Berry rendered the following bill to the company on 
account of this matter: 


“Nevada & Oregon Railroad Company to Manning « Berry, Dr. 


—, 1883. 
To cash paid on judgment of A. J. Hatch against the N. —O. 
Fe: Gee O08 BOP ME iiacnncecncencencncnpemeseninanwnen 5,00 
Interest on same 30 days-----.-----.------- iieaeainilabineirauean 50 
$5,050 


For value received, we assign the above claim to the First National 
Bank of Reno, Nevada, together with all right, title, and interest 
thereto. 

Jan’y 25th, 1885. | 
A. H. MANNING. 
W. F. BERRY. 


(Endorsed:) Reno, Nev., Feb’y 10th, 1883. . Received from 
289 Nevada & Oregon R. R. Co. five thousand « fifty dollars, in 
full for above account. C.'T. Bender, eash’r lst Nat. Bank of 

Reno, Nev.” 


The company voted Manning & Berry bonds to pay them. 

Another bill was $2,400 for rent of rolling stock from June Ist, 
1882, to Feb. Ist, 1883, rented by Manning & Berry to the Nevada & 
Oregon railroad. This rolling stock was a locomotive and 15 flat 
cars that was at that time claimed by Thomas Moore as his indi- 
vidual property when he left the State and was sued by Manning & 
Berry. These cars were attached, sold under the execution of the 
court, and bid in by Manning & Berry and rented by them to the 
company. The bill is as follows: 


“ Nevada and Oregon Railroad Company to Manning « Berry, Dr. 


— —, 1883. 


To lease of rolling stock for 8 months, from June 1, 1882, to 
IN Bey Dieta wistictsiicticrnsinenannitsiascitiniencaniatiaiaaieiiaitiala ilies 2,400 


—-f- — A OP aoe epem ange 6+ nee —— ——— a _— 
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For value received, we assign and set over to the First National 
Bank of Reno, Nevada, the above and foregoing account and claim. 
Dated this Jan’y 25, 1883. 
A. H. MANNING. 
W. F. BERRY. 


290 (Endorsed :) Reno, Nev., Feb’y 10, 1883. Received from 

Nevada and Oregon Railroad Com 7 twenty-four hun. dol- 
lars, in full for above account. C.T. Bender, ca’h’r lst Nat. Bank — 
Reno.” 


Q. This is for rolling stock leased by Manning & Berry to the 
company. Was that a written lease or verbal ? 

A. Written lease. 

Q. Have you got it here? 

A. No. 

Q. Is this date correct—June Ist, 1882, to February Ist, 1883? 

A. Yes, sir; the lease was for $300 a month. 


(Witness here produced another bill which read as follows :) 


“ RENO, Nev., Jan’y 1st, 1883. 


Nevada & Oregon R. R. Co. bought of Manning & Berry, successors 
to, &e. 


A. J. Hatecn vs. N. & O. R. R. Co. 


1882. | 
June 1. To costs paid in the above suit---.------------ 91 10 
83. 
camry 3. TORRE BB wc nncnc ccnncnieeeenen 6 37 
97 47 
A. J. Haren vs. C. A. Brace et al. 
82. 
Jan’y 1. To costs paid on above suit--------- snsiesenimaianinniia 303 79 
© GIRIET Biliccn~ 000. nccnnenaneeminnan 500 00 
~ Ce S Ge ees 8 0 onium 36 36 
840 15 
Pur. Bates v. THos. Moore. 
1882. 
291 Ap’! 13. To amount judgment -...--.---.2------ 736 00 
cern cenn:x-ni ssniinekecbdiiicntiaaiiiasiis 41 65 
1883. : 
Jan’y 1. Toint. from April 3, ’82, to Jan’y 1,’85,1%--..-. 55 08 


_882 78 
$1,770 35 
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For value received, we assign and set over the above and forego- 
ing bill to the First National Bank of Reno, Nevada. 


Jan’y 25, 1883. | 
A. H. MANNING. 
W. F. BERRY. 


(Endorsed :) Reno, Nev., Feb. 10, 1883. Received from Nevada 
and Oregon Railroad Company seventeen hundred & seventy (5 
dollars, in full for above account. C. T. Bender, cash’r Ist Nat. Bank 
of Reno.” 


This bill was presented to the company and allowed. 


Q. Take this last bill of $1,770.35. What is the meaning of the 
item $500 attorneys’ fee ? 

A. I don’t know. That is just as the bill came in. An item of 
$500 is included in that bill; that was for attorneys’ fees paid for 
defending themselves and the company in this suit upon the bond 
given by Bragg & Co., Bragg and Manning & Berry to Hatch—the 
bond to release the attachment. 

Q. Do you know who hired the attorneys ? 
292 A. I do not know. 
Q. Who paid the attorneys. Do you know that? 

A. They told me they did—Manning «& Berry did. They were 
held for them. I don’t know whether they paid it or not. 

Q. Is there any other bills that go to make up the $22,821.10? 

A. Here is this bill: 


“Reno, Nev., Jan’y 1, 1883. 
M. & B. vs. THos. Moore. 


Bought of Manning «& Berry, successors, ce. 


1882. , 
Fe ee a cnis- ences conisciestaisinnteitiniinalindiiciia 13,054 28 
I, siierccesetneneieniindeniniaieeniaiaiies 417 94 
13,472 17. 
M’ch 4. To int. on 13,054.23, 10% ....-.-...-.-.___- 108 7 
” A ME SE 3,000 00 
; 10,580 
OE, Be Oe Fes Fe cits dbcicicnnmnnes 436 34 
“ “© costs p'd Feb’y & M’ch, ’82____ 460 10 
IRs chia ddicsntritiaseiinciesmeniencnneiniilie 26 U7 
488 07 
ee tercicsemnciatiince 436 3: 
’ eee eee 23 00 


$11,963 
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(Endorsed :) For value received, we assign and set over to the 
First National Bank of Reno, Nevada, the above and foregoing ac- 
count and claim. Jan’y 23,1883. A. Hl. Manning, W. I. Berry. 


293 Reno, Nev., Feb. 10, 1883. 
Received from Nevada and Oregon Railroad Company 
eleven thousand nine hundred «& sixty-three 4°; dollars, in full 
for above account. 
C. T. BENDER, 


Cash’r 1st Nat. Bank of Reno.” 


I have no personal knowledge of any other accounts going to 
make up the 22,821.10. 
Q. Do you know who composed Manning & Berry at that time? 
A. The firm was A. H. Manning and W. F. Berry, 1 suppose. 
Q. Was either of those gentlemen an officer of the corporaticn ? 
A. Yes; they were trustees. 
Q. Both of them ? 
A. Yes, sir; not all the time. 
(). State the period during which each one was a trustee. 
A. Mr. Manning was director from September 27, 1881, until the 
present time—up to date. 
(). Does that period embrace the time when all these outlays were 
incurred and supplies furnished ? 
A. No, sir; I don’t think it does. Mr. Manning could testify to 
that better than I can. 
294 Q. Does it embrace the period when they say they paid the 
$5,000 ? 
A. Yes, sir. 
Q. Do you know whether it embraced the period when the ac- 
count of $1,637.05 accrued ? 
A. I presume it did; part of it, anyhow. I cannot testify cer- 
tain; I have not the books here. 
Q. State when Mr. Berry was an officer of the company—Nevada 
and Oregon Railroad Company. 
A. Berry was elected on the 7th day of June, 1882, and has held 
the office up to date. 
@. Been so ever since? 
A. Yes, sir; up to date. 
(. Were tiey actively engaged in attending to the business and 
duties of their office, participating in the meetings, &e. ? 
A. They were present at some of the meetings; some they were 
not. 
Q. Do you know on what account the four bonds issued to Lonkey 
& Smith were issued? 
A. Well, they were issued for ties and bridge timbers and interest. 
(. Ties and timbers furnished—whom to? 
295 A. Well, at first these ties and timbers were furnished to 
Thomas Moore. They were hauled to the end of the track 
some time during the fall of 1881, and were seized under execution 
and sold—bid in by the parties who attached them, Manning «& 
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Berry—and made over to Capt. Bragg, who owed Lonkey & Smith a 
large amount of money, and he sold the ties to Loukey & Smith. Sub- 
sequently,on my return from the East and when we commenced to 
lay the last 14 miles of track, Lonkey & Smith would not let those 
ties be placed down on the road or the bridge timbers used in the 
construction of bridges without they had a written agreement with 
the company. I madesuch an agreement, which is on record here, 
and I paid them some $2,000 on that agreement, and this was the 
balance due on that agreement made by the president with them 
under authority from the board of trustees. 

Q. Against whom was the execution under which they were sold 
originally ? 

A. Against Moore. 

Q. To whom were the four bonds designated in the pleadings as 
the Winnie bonds issued ? 

A. I don’t know who they were issued to. 
296 Q. Do you know anything about the Homer King bond? 
A. I don’t know. 

Q. Do you know anything about the William Wright bonds? 

A. No, sir. 

Q. Do you know anything about the one bond issued to Mr. A. 
Fraser ? 

A. No,sir. I know I sent 61 bonds to the treasurer. I don’t 
know of my own krowledge that any bond was paid—issued to Fra- 
ser at that time. 

(). Do you know anything about the four bonds issued to Bender 
as trustee for several different parties? 

A. I know there is an agreement on the record that certain bonds 
should go into Bender’s hands under certain contingencies. 

Q. Do you know the nature of the indebtedness held by the parties 
against the company for which the bonds were issued to Bender ? 

A. Yes, sir; | know the nature of the indebtedness. 

Q. What was the nature of the indebtedness of Fulton against 
the company ? 

A. That was in the nature of a bill held by him against Thomas 

Moore anl assumed by the company and a bill against the 
297 company direct for printing. 
Q. How much of it was a bill against Thomas Moore, if 
you reco!lect ? 

A. Maybe the record shows here. Well, the record don’t show. 
It merely says $543 be allowed to Reno Gazette for printing adver- 
tisement. 

Q. Do vou know the character of the claim of W. E. F. Deal 
against the company, the 8625 ? 

A. I do not know that. 

Q. Do you know the nature of the demand of Mr. Webster 
against the company that is included in these four bonds? 

A. No, sir. 

Q. Do you know the demand of Lonkey & Smith against the 
company that is included in the bond for which Bender is trustee to 
the amvuunt $530.80 ? 
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A. No; I don’t know anything about the fractions. 

Q. Jerry Schooling, Clayton Belknap, Hymers & Comstock, Man- 
ning & Berry—these fractions ? 

A. No, sir. 

Q. Do you know what the 13 bonds issued to A. A. Watkins 
were for? 

A. They were issued to him, as the assignee of Manning & 

298 Berry, for money that Manning & Berry had paid out on 

this balance—this Hatch matter, ‘the s same $10,000. Manning 

& Berry had failed and they made an assignment to Watkins, and 
these bonds were issued to him. 

Q. Do you know what the two bonds issued to J. F. Lewis were 
issued for ? 

A. They were issued to Mr. Deal for legal services. 

Q. Do vou know what services they were ? 

A. Services in defending the company in these suits that are now 
pending — the action of the company in the suits that are now pend- 
ing. 

Q. Can you testify what services they were ? 

A. Pages 80, 81, and 84 of the Minute Book of the company show 
(reading): 

“Reno, April 25th, 1883—2 o’clock p.m. 


This being the day and hour to which the board had adjourned, 
and A. H. Manning, C. A. Bragg, W. F. Berry and R. L. Fulton 
being present, and the president and vice-president being ot 
and it being necessary that certain business of the company be a 
this meeting transacted, on motion of RK. L. Fulton and ma. 

by C. A. Bragg, A. H. Manning was elected president pro fem. 
299 and C, A. bragg was chosen see'y pro fem. 

Meeting having been called to order by the president pro 
tem., on motion of R. L. Fulton and upon the second of W. F. Berry, 
the following resolution was adopted, to wit: 

Be it resolved, That W. Webster and W. E. F. Deal be and they 
are employed by the company, for the term of one year from this 
date, as the attorneys of the company; that their retainer and em- 
ployment by the company is made especially with reference to liti- 
gation by the Union Trust Company of New York, mortgagee in 
trust of the company’s railroad, and certain litigation by Moran 
Brothers, of New York, who are holders of the company’s bonds, 
said litigation now being pending in the U.S. circuit court for the 
district of Nevada; but, nevertheless, said retainer and employment, 
especially that there employment is in relation to all matters wherein 
the company may become parties pending said term, and in consid- 
eration of said retainer and employment the president and treasurer 

of the company are directed to deliver to the said Webster and 
000 said Deal ten one-thousand-dollar bonds of the tirst-mortgage 

bonds of the company, or to such person or persons as they 
may direct to receive the same, said bonds to be in full satisfaction 
of their said retainer and services for said term. 
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Reno, May 5, 1888. 

Adjourned meeting. 

Present: D. W. Balch, C. A. Bragg, A. H. Manning, R. L. Fulton, 
and Geo. A. King. * 

On motion, the aint resolution was unanimously adopted, 
to wit: 

Whereas a resolution of the board of directors of the company is 
not entirely satisfactory to all of the individual members of the 
board of directors, in that it is not sufficiently specific whereby W. E. 
F. and W. Webster are retained as attorneys for the company 
in regard to certain litigation now pending in the U. S. circuit court 
for the district of Nevada, together with all other business, said res- 
olution having been passed by the board April 25th, 1883: 

Now, be it resolved, That, the said Deal and W ebster consenting 

thereto, that said retainer and employment shall be deemed 
301 to extend to the close of the suits now pending in the U.S. 

circuit court and to all other business for the term of one 
vear from the date of said resolution of April 25, 1883.” 


Q. Do you know the three bonds issued to George H. Dana? 

A. It was for the same object. 

Q. They were issued on the same consideration as the two issued 
to Lewis? 

A. Yes, sir. 

Q. The five issued to William Wright, do you know on what ac- 
count they were issued ? 

A. Legal services of Mr. Webster. 

Q. Do you know what those services consisted of? 

A. Defending the company under the resolutions on pages 80, 81, 
and 84, above set forth. 

Q. Do you know the nature of the indebtedness for which the 
seven bonds were issued to R. H. Lindsay? 

A. That was for satisfaction of a judgment held by Mrs. Agnes 
McLellan, administratrix of the estate of H. J. McLellan, who was 
the chief civil engineer for the company—laid out the road—in satis- 
faction of a claim that she held, or a judgment. 

Q. Against whom? ' 

A. Against the Nevada end Oregon railroad. Mr. A. J. Clark 

commenced a suit against myself, Manning & Berry, MeMur- 
302 ~—s ray for debts that Mr. Moore owed, and these debts had been 

contracted by Mr. Moore while he was here. The articles he 
bought of Mr. Clark had all gone into the railroad. The debts were 
assumed by the corporation and [ was authorized to pay them and 
settle the thing with the bonds of the company, which I did. 

Q. Do you know anything: about the consideration of the two 
bonds issued to David Evans ? 

A. David Evans’ bonds—his bill was $1,600; $1,440.00 of the 

same Was for teams furnished Thomas Moore. The balance was 
mostly for beef furnished during the same period. That all went 
into the construction of the mt and the debtSwas assumed by the 
company and paid in bonds, and, in addition to that, there was a 
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bill of $160 allowed Mr. Evans for board of men working on the 
road and beef furnished the Nevada and Oregon Railroad Company 
during the time that I had charge of affairs. Here are Mr. Evans’ 
bills: 

OneipA, Dec. 21, 1882. 


“N. — O. R. R., Dr. to D. Evans for 25 days’ board, $21.50. 


Onerba, Dee. 21, 1582. 


303 J. H. Reaga, Dr. to D. Evans for fifteen days’ board, $15.00. 
Oneipa, CaL., Nov. 15th, 1882. 


N. & O. R. R. Co. in ae. with D. Evans. 


Cet BR Te ee NE on cnc coccnnentinen den 126 SO 
DD ae ee Siti enc cmncncdma ones a oe 
7 See BE Ge BE, nw nncwcuccenmneeee 12 60 
- 125 “ “ a sis sitesi eas 12 50 
— = -* ©. enema 12 50 


OnempA, CAL., Oct. 19, 1882. 
N. & O. R. R. Co. in ae. with D. Evans. 


Sept. 7. 110 tb beef @ 10c.---- seen enenen seinettn ieenieniaemneiiesianieaiaiial 11 00 
" ££ ” 6 étmenw omnes ae 14 00 
“ 10.130 “ enim eee 3 OU 
ae ”  (iibdinnnnn ad 12 00 
°* ha.6h 6 gee emer <eccitaediiiaitaiaiae 20 50 
'_nmoae ” ”  @heewenenemmen ee ee 10 50 
— —§ Ten ” EE ccieiiatasesiiacehaia tis 3 oO 
' Hay and grain .-..----.- ranean aaa cms 1 50 
I ee Bin cnn somenemne eee 12 00 
— - 2a. | giiaiinhiean means eens eee 10 00 
“« 28. 100 ws oT  -eieneiabeceenineneieni ee Ge 10 OO 
“« 30.140 “* ie on Ctemraniealieniialiasiti iat cial 14 00 

Oct. 3.128 “ ten seme ememmeene 12 80 
* Aa. ” Sinisa etetntndpiacammeeiee a ata ne 
wee i ER 4 50 
“ 15. 120 _ beef ” nlauntnainindiaee eas ee 
- 2 oe rr etic een ee " 8 00 
8  iirtrsiticnn nna anidaeiaiiin 2 50 
—V ll ll <ctieneiiaininiin de tii 2 50 
a ———i—i(‘“‘é RR TS IN 1 00 
Fe i ciccccsesiensiineirnasaiadiicahiates tine — 
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304 By cash from D. J. Sullivan-----------------.-- 100 00 
Aart Gao Oat. TD, Thonn cnn conc cesesewsewen 126 80 
50 32 
13 
21 50 
211 62 
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Nevada and Oregon Railroad Company to D. Evans, Dr. 


1883. To teams furnished Thomas Moore, late contractor 
for the Nevada & Oregon railroad, during the 
year 1882, and for beef furnished during the 
same period to the said Thomas Moore------- 1,440 00 


Q. What was the nature of the demand for which 5 bonds were 
issued to Jerry Schooling ? 

A. $1,205; those five bonds that were issued were for ties fur- 
nished the corporation last fall, 1882, by the Nevad- Mill and Lum- 
ber Company and assigned by them to Jerry Schooling. He was 
the marager of it, I guess. 

Q. What was the balance for? 

A. Capt. Bragg can iell about those 2 bills better than I can. 

Q. Do you know whether the balance was for a demand against 
the corporation or Moore? 

A. Part of that was against the corporation and _ part 
305 against Moore, on account of indebtedness that the company 
assumed for Moore. 

Q. You say that the corporation assumed certain debts of Thomas 
Moore? 

A. Yes, sir. 

Q. At that time did the corporation owe Moore anything ? 

A. He claimed they did. 

Q. Did the conipany concede it ? 

A. I believe they did. 

Q. Did the company and the several claimants against Moore 
have any agreement together by which the debts of Moore were 
assumed ” 

A. No; never got together as a company and done it. I went to 
New York and made a settlement with him and agreed to pay the 
debts; agreed that the company should .pay the debts. The board 
of directors passed resolutions in regard to it, found on pages 29 and 
59 of the Minute Book of the company: 

“Board met pursuant to adjournment, the following: directors 
present—Balch, Bragg, Fulton, Manning. 

On motion — Mr. Bragg the following resolution (was) adopted : 

Be it resolved, That the company do isshue certificate of in- 

debtedness for the purpose of redeeming the outstanding 
206 ~=labor time checks of Thomas Moore, late contractor of the 
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Nevada and Oregon R. R. Co.; also for labor for said Co. for 
the purpose of placing the indebtedness of the Co. in proper form, 
said certificate to be in form as follows: 
te No pean s— ? 
Office of Nevada and Oregon Railroad Company. 


Certificate of Indebtedness for Labor. 


—_ 4 Y IOC 
% Reno, Nevapa, —— —, 1882. 
This certifies that the “ Nevada and Oregon Railroad Company ” 
is indebted to , or order, for the sum of ——,,, dollars for 


labor performed on said railroad under the contract of Thomas 

Moore, and that the same will be paid under the following condi- 

tions: Ten days after the completion of the twenty-fifth mile of track 

of said road north of Reno, we will pay at this office 15 per cent. of 

the face value of this certificate to the holder of the same. Ten 

| days after the completion of the thirtieth mile of track, 10 per cent. 

more on the face value of this certificate. Ten days after completion 

of the thirty-fifth mile of track north of Reno, 15 per cent. more on 

the face value, and on completion of each additional five 

307 miles of track north of Reno we will pay 10 per cent. more’ 

of the said face value until the said certificate is redeemed by 

» this company. This certificate will be received by the treasurer of 

ee the company in payment for subscriptions to the capital stock of 

the company, provided it is redeemed in one payment or in pay- 

ment of freights due the railroad company,as follows: ‘Ten per cent. 

of the face value of any one freight bill, provided that not to ex- 

ceed 20 per cent. of the face value of this certificate shall be indorsed 

on the same in any one calendar month, or in payment for five- 

hundred-mile tickets which shall not be transferrable, or if paid half 

, in cash and half in certificates the same to be made transferrable. 
All payments on this certificate to be indorsed on the same. 

By order of the board of directors of Nevada and Oregon Railroad 

Company. 


J ak . 


, President. 


, Secretary. 


Reno, Jan’y 19, 1883. 

: Adjourned meeting of the board, the following-named directors 
being present, viz: D. W. Balch, A. H. Manning, R. L. Ful- 
008 ton, C. A. Bragg, Geo. A. King. The following resolution 
was passed by the following votes, all the members present 
voting in the affirmative except A. H. Manning, who declined to 

vote: ! 
Resolved, That it is the sense of the board of directors of the Ne- 
vada & Oregon Railroad Company that certain indebtedness due 
from Thomas Moore, late contractor with the company, to Manning, 
& Barry, of Reno, Nevada, be assumed by the company; that such 
indebtedness was made and incurred by said Thomas Moore with 
Manning & Berry on the faith of the company and, in fact, for the 
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protection of the company, which indebtedness so assumed is as fol- 
lows: Balance due Manning & Berry on judgment obtained against 
Thomas Moore in the 2d judicial district court of this State on the — 
day of ,after deducting $3,000 for sale of locomotive Santa Cruz 
and fifteen flat cars, $11,963.30 ; judgment and costs paid by Manning 
& Berry in the suits of Phi. Bates against Thomas Moore, $852.73. 
That the company assumes said demands as fully and to all intents 

aud purposes as though said indebtedness had been originally 
309 contracted by the company with said Manning & Berry, and 

that the secretary of this company be directed to furnish 
Manning & Berry with a certified copy, under the seal of the com- 
pany, of this resolution. * * * 

Resolved, The indebtedness heretofore due Manning & Berry, 
Washoe Lumber Company, and D. W. Baleh, and that is due H. J. 
McMurray, of San Francisco, W. Webster, W. E. F. Deal, and others, 
be audited and paid in full by bonds of the company; and D. W. 
Balch, president of the company, in whose possession the bonds now 
are, be,and he is, directed to deliver to the treasurer of the com- 
pany bonds sufficient for such purpose. 


Q. Do you know anything about the existence of a contract be- 
tween Thomas Moore, the contractor with the Nevada and Oregon 
Railroad Company, and the company, by which not to exceed 
$10,000 first-mortgage bonds per mile should be issued by the com- 
pany ? | 

A. There was such an agreement entered into in New York be- 
tween Moore and the corporation. 

Q. Do you know where that contract is ? 

A. The original, I suppose, is in New York. 
O10) Q. You do not know where the original is, but suppose it 
is in New York? 

A. Yes, sir. 

Q. Have you a copy of it ? 

A. Yes, sir. 

Q. With you ? 

A. Yes, sir. 

Q. Did Manning & Berry and the other creditors of Thomas 
Moore know of the existence of that contract between Moore and the 
company, made in New York ? | 

A. To a certain extent they did. 

Q. To what extent did Manning & Berry know ? 

A. To the extent of a telegram I sent them; that wasall. <A great 
many things were never known by them and never agreed to. 

Q. What was communicated by the telegram ? 

A. This is what they acted on, this telegram to MeMurray. 


Mr. Deav: All the defendants except H. J. McMurray object to 
the question and the testimony sought to be elicited, on the ground 
that it is irrelevant, incompetent, and immaterial as to them ; that 
it does not show or tend to show any notice to anybody except Mr. 
McMurray; and Mr. McMurray objects on the ground that it is not 
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shown that he ever received any such telegram, and as to 
311 him we will move to strike it out unless it is shown that he 


received 


By Mr. Kine: 

Q. Have you that telegram ? 

A. [have not. (Reads copy :) 

“New York, Feb’y 27, 1882. 
“To H. J. MeMurray, 312 California :. 

I offer 10,300 shares. Moore assigns contract and Moran’s paper. 
Compatiy assume all debts; you surrender draft and order for 
stock ; transfer back 145 shares, purchase at sale. Manning surren- 
ders Moore and Fowler notes. Moore wants 5,000 of Moran paper 
for debts here. Agreement subject to yours and Manning’s ap- 
proval. Write Manning. Can you get rails? 

“Dp. W. BALCH. 


“Sent Feb’y 27.” 


They had no other notice than this telegram. 

Q). Do von know whether McMurray got that telegram by any 
conversation you have had with him ? 

A. I presume he received it. I got an answer to it from him, as 
follows: 


Mr. Dear: All the defendants except MeMurray object to the 
introduction of the answer to the telegram on the ground that the 
same is irrelevant, immaterial, and incompetent, and does not show 
or tend to show any notice to them. 


A. (Reading :) 
o12 “ Received at the Western Union building, 195 Broadway, 
New York, March 3, 1882; dated San Francisco. 
“To D. W. Balch, care Moran Bros., 6S William St., N. Y., care 
Dauler, N. Y.: 
“Manning and myself aecept settlement as per telegram. Issue 
Moore stock as road is completed. Better assign contract to me. If 
Manning is paid, can get rails. Answer if arranged. 


“H. J. MoMURRAY.” 


(. Can vou fix the day of the contract by reference to this tele- 
gram? | 

A. The date of the contract was March 25th. The agreement 
which these despatches have reference to bears date March 25, 1882. 
It was not ratified till 2 days after it was agreed. 

Q. Do you know whether Manning & Berry, or either of them, 
had any knowledge of the contents of that contract at the time of 
the issuance of the bonds to the National Bank as trustee for them, 
and also the issuance of the bonds to Watkins ? 

A. Well, I don’t know as they ever read it. They had seen it. 

@. At that time, Mr. Baleh ? 

A. Yes, sir. 
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Q. Do you know any other person to whom these bonds 
313 were issued that had seen that contract to whom bonds were 
issued ? 

A. No, sir; only Judge Webster, Mr. Deal, and Mr. McMurray. 

Q. Do I understand you to say Manning «& Berry, Judge Web- 
ster, Deal, and H. J. McMurray had seen the contract at and before 
the time these bonds were issued that were issued upon their ac- 
count ? 

A. Yes, sir; they are the only ones that I remember that had 
seen it. Some parties might have seen it on the record. 

(). That contract is of record ? 

A. I understood it was; I never have seen it. 

Q. You did not put it on record ? 

‘A. No, sir. 


End of direct examination. 


Cross-examination of D. W. Batcnu ‘by Mr. Dea: 


Q. Mr. Balch, you have the minutes of the board of trustees be- 
fore you of defendant, The Nevada and Oregon Railroad Company ? 

A. Yes, sir. | 

Defendauts here offered in evidence the following, trom p. 29 of 
said Minute Book. 


(Counsel fer complainants objected to the evidence on the 
3l4 ground that it was not cross-examination.) 


“ Board met pursuant to adjournment. 

“ The following directors present: Balch, Bragg, Fulton, Manning. 

“On motion of Mr. Bragg, the following resolution adopted : 

“ Be it resolved, That the company do isshue certificate of indebt- 
edness for the purpose of redeeming the outstanding labor time 
checks of Thos. Moore, late contractor of the Nevada and Oregon 
R. R. Co.; also for labor for said Co. for the purpose of placing the 
indebtedness of the Co. in propper form; said certificate to be in 
due form as foilows. (See ante, p. —.)” 


(). At what time did Thomas Moore leave here ? 

A. He left here about the 16th of November, 1881. 

Q. Did he return afterwards ” 

A. No, sir. 

Q. In what condition did he leave the road ? 

A. He left it in a very bad condition. 

Q. State how much of the road had been completed at that time. 

A. At the time Mr. Moore left he had very nearly completed the 
grading of the first 51 miles. 

Q. How much of the track had been laid ? 
315 A. The track had been laid at that time—I could not tes- 
tify on that point without—— 

Q. About how much ? 

A. Well, he had laid somewheres a little over ten miles of tweck. 

Q. W hat was the condition of the credit of the company ? 


fo 
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A. Very bad. The men were all clamoring for payment. Every- 
body that had attempted to assist it in any way was in trouble. 


(Complainants’ cownsel objected to this line of evidence as not 
being in cross-examination, and his management had brought on 
disaster and ruin to everybody who was In any way, shape, or man- 
ner connected with the enterprise either through assisting him or 
in working for the company.) 


Q. Through whose credit was the Reno Division completed? Who 
were the parties through whose credit the Reno Division was finally 
completed ? 


(Objected to as not in cross-examination and incompetent.) 


my 


A. McMurray and the parties named on page 73 of the Minute 
300k of the company already in evidence. 

(). What inducement, if any, did the corporation defendant hold 
out to these parties as to the payment of any debts then due or any 

debts that should fall due afterwards for matters that they 
316 ~~ had furnished or should furnish for building the road ” 

A. Well, the only inducement that we could hold out was 
that if we could build this 31 miles, get the road equipped, and get 
it in running order we might be able to pull the affair through and 
get money, go on and after awhile repair the damages that had been 
done. That was the only inducement that we could hold out. 

(}. Was there any inducement held out by the company as to the 
assumption of the debts of Moore in ease he did not pay them ? 

A. Yes In talking with Mr. MeMurray, Manning & Berry, 
Bragg, and all the principal creditors of the road, the inducement 
was held out by myself and by Mr. Manning and Mr. Berry and 
Fulton. It was a conference every day here for 2 months of the 
directors and the chief creditors as to how to get this thing in shape. 

Q. What was the consideration between thecorporation defendant 

and Hf. J. MeMurray upon which he executed the release of 
317 =the lien that you have mentioned, which he had upon the 
property of the defendant corporation ? 

Mr. Kixc: Was there a written contract between the company 
and MeMurray ? 

A. There was no written contract between the company and 
MeMurray other than an assurance by myself and Mr. Manning to 
Mr. MeMurray that the company would see him paid and would en- 
deavor in some shape or manner to reimburse him for the great out- 
lays he had made for the credit of the company. 

QQ. Where did Mr. MeMurray live? 

A. In San Francisco. 

Q. These charges made here for expenses to Reno were in faet for 
expenses In going to Reno to attend to the business of the com- 
pany ? 

A. Yes, sir. 

(). What were these taxes, 8600? 

A. The company’s finances were at a very low ebb, and there was 
not one dollar in the treasury. The taxes became due on the road 
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and Mr. Fowler, the vice-president, wrote me in San Francisco that 
the money must be raised somehow. I sent him the money, 

318 and the taxes were paid by Mr. Fowler, and subsequently I 
assigned that claim to Mr. MeMurray. 

Q. The taxes paid were actually the taxes due by the company ? 

A. Yes, sir. 

(). This interest on $8,000—866.66—was that for money McMur- 
ray paid out? 

A. Yes, sir; Mr.Geo. L. Woods and Mr. MeMeacham, directors of 
the Co., came to me in San Francisco and told me that without they 
could raise $8,000 to put up as a guaranty in the rolling-mills 
office that the iron would be paid for when that first 5 miles was 
laid the thing would burst, and that all they wanted was to get the 
thing started—get the 5 miles down—when Mr. Moore would receive 
$40,000 and this $8,000 could be paid back. Mr. Moore had, by a 
transaction with Mr. Main, secured his credit at the rolling mill to 
the extent of $10,000, and that $10,000 and the $8,000 that I was 
induced to put up made the amount necessary to buy this first 5 
miles —iron. The iron cost $18,000—iron and freight. I did not 

have the money at the time. I went to McMurray and bor- 
319 ~~ rowed the $8,000; got a certified check for it and deposited 

it with the rolling mill as security, that Mr. Moore would pay 
it when the 5 miles was ready, and Mr. McMurray put up the money 
and he charged that interest. 

Q. “Sept. 9, 1881, cash paid engineers, $1,000.” That was a debt 
of the company which it owed ? 

A. Yes. Mr. Fowler requested it to be done here when the com- 
pany’s credit was very low. The engineers afterwards came to me 
and told me themselves they did not have money enough to buy 
bread. 

Q. Cash paid, sheriff's fees, $166. 

A. That was cash paid out for fees in this suit of McMurray against 
Moore. 

Q. And lawyers’ fees, 8600—the same thing ? 

A. Yes. I think the cost of filing the lien is in there, too. 

Q. And salary as agent of the company, $1,000. Was he a di- 
rector of the company at that time—October 5, 1882? 

A. No,sir. Mr. McMurray spent a great deal of time on the busi- 
ness of the company in San Francisco. 

Q. It was not for services as director ? 

A. No, sir; it was for making purchases, attending to the ship- 

ment of iron, advancing the eredit of the road—all such 
o20 matters as that. For instance, when I returned from New 

York, a year ago last spring, our credit was very low. I had 
power to draw on Mr. Moran for $75,000, but we did not have any 
money at all to buy iron with. We had about $7,000 worth of iron 
to buy to lay that two miles then. We had to have some money to 
pay the freight and he had no money. He had lost his entire fort- 
une in this matter, and he pledged his homestead in San Francisco 
to the Pacific Bank for advances to buy this two miles of iron. Sub- 
sequently the bank was repaid out of the first draft Moran sent, and 
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so the thing was kept moving along by Mr. MeMurray’s credit. Ile 
spent all his time. It was very small compensation, I think, for 
what be had done. | 

Q. Did McMurray ever authorize any agreement on the part of 
this company except an agreement containing the provision that the 
company should assume to pay all his debts? 

(Objected to as not in cross-examination, incompetent, and imma- 
terial.) 

A. No. 

(). You have stated that $8,000 was allowed to you by the 
321 company, including your expenses for physicians, nurses, and 
including a compensation for your services ? 

A. Yes, sir. 

(). I will ask you whether those services in which you made that 
charge were as director or president. 

A. I did not consider it so. I considered that was for my services 
as superintending the construction out on the road, as agent of the 
company in New York, and for my time being devoted to the in- 
terest of the company. 

Q. What did you actually do as superintendent during that 
time? 

A. Well, during that whole summer I consulted with Mr. Sulli- 
ran, who was chief track-layer. 1 went out on the road every day ; 
saw what was best to be done. I went around and attempted to 
bolster up the credit of the company and got these liens off, and, in 
fact, I tried everything a person could do to rehabil'tate the credit 
of the company and put the affairs so that we could complete the 
construction. 

(. As a matter of fact, was not the road constructed—the Reno 

Division constructed—and completed under vour supervision 
022 up to the time this bill was allowed, and was it not allowed 
for such services as that? 

A. Yes, sir. 

Q. And not money for vour executive duties as president? 

A. Yes, sir; J considered it so. 

Q. Asa matter of fact, Lonkey and Smith actually owned the ties 
ana timber and sold it to the company as you have stated ? 

A. I so considered it at the time. We was in a diflicult: position 
We had to make concessions. We were at the mercy of all our 
creditors. We could not move without our doing as they wished 
us to do. 

Q. I find on page 73 an item,“ W. E. IF. Deal, $4,500." Now, Mr. 
Balch, was it not a fact that $1,000 of that item was a debt due by 
Thomas Moore to W. E. F. Deal and assumed by the company ? 

(Objected to by complainants’ counsel as not being in cross-ex- 
amination.) 

A. Yes, sir. 

Q. Was not $3,500 of that item for legal services by W. PF. F. Deal 
rendered up to that date to the company ? 
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A. Yes, sir. 
325 Q. I find on page 73 of the record introduced in evidence 
an item, “W. Webster, in the sum of $6,500.” Was not 
$1,500 of that sum a debt due by Thomas Moore due Mr. Webster ? 


(Objected to by complainants’ counsel as not being in cross-ex- 
amination.) 


Q. Which the company assumed, and was not the balance of that 
item for legal services of Mr. Webster up to that date directly to the 
company ? 

A. That is so. 

Q. I find an item, “ Clayton Belknap, in the sum of $550.” Don’t 
you know that that item was an item for services by Mr. Belknap 
as commissioner for the corporation, defendant, and for the plain- 
tiff in a case wherein Thomas Moore was plaintiff and the company, 
Sunderland, Coffin, McMeacham, and others were defendants ? 

A. Yes, sir; I know that because I testified before him myself. 

(). Now, as to the bonds here in the name of Lewis, I believe you 
testified that those bonds were issued on my account ? 

A. Yes, sir. 

Q. Bv whom were they sent to Lewis? 

A. By my direction, and you directed me. 

Q. The three bonds to Dana? 

A. The same way. 
324 (). By whose directions were the last five bonds issued to 
Wright? 

A. Judge Webster’s. 

(). In relation to all of these bonds for debts mentioned on page 
73, you know personally about the 56 bonds delivered to McMur- 
ray? 

A. Yes, sir; as to the other 61,1 sent them to Mr. Manning. He 
paid them out. 

Q. Can you by reference to this minute on page 73 tell when those 
bonds were actually delivered ? 

A. I don’t know. 

Q. Do you know the date when MeMurray’s 56 bonds were issued ? 

A. February 2d, 1885. 

Mr. Kina: Were they delivered before or after the 61? 

A. On the same day I sent them to Manning. 

Q. Did the persons to whom these bonds were delivered—these 
147 bonds—acknowledge to the company full satisfaction of the 
claims to that extent upon the delivery of the bonds to them ? 

A. I so understood from Mr. Manning. 

Q. Don’t you know that from the vouchers on file ? 

A. Yes, sir; that was the agreement. 
325 (. As a matter of iact, you on behalf of the company 
agreed with Moore that the company would assume these 
debts, and in pursuance of that agreement these debts were assumed 
and these parties accepted the bonds ? 

A. It was understood that the company was to pay it. It was 

not agreed how or when they were to pay it; that was a thing we 
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could not decide on, but finally the company was to pay them in 
some way. 

Q. Was not the assumption by the company of these debts and 
the acceptance of the bonds by these parties of the company on a 
settlement with Moore to the amount represented ? 


(Objection as not being cross-examination and calling for a con- 
clusion of the witness.) 


A. It was. 

Q. In your direct examination I understood the reporter to read 
from his short-hand notes that you had testified that Moore and the 
company and these parties to whom the bonds were issued never 
had an agreement as you stated. How did you understand that 
question that was asked you? 

A. That the company and these creditors never got together 
326 = at the same time and had an agreement with Moore. 

Q. You have stated that these parties never did agree; but 
I understand you to explain this statement by saying that the par- 
ties never got together in the same place and made the agreement. 
Is that what you mean ? 

A. That is what I mean. 

Q. Now, as to this agreement about which Judge King asked you 
and about the parties having notice of it, Mr. Balch, don’t you 
recollect now that the agreement that you have mentioned was never 
seen by me or delivered to me and was never read by me until after 
these suits were commenced and it was produced by you for the pur- 
pose of seeing what bearing it had upon this case now pending ? 

A. The only time that I ever spoke to you in relation to it was aft 
the time you came back from the East. [| was under the impression 
that you saw it then, but I think you could not have seen it. 

Q. You did not have the agreement with you ? 

A. If I had had it vou could not have read it. 

Q. As a matter of fact, you told me you had made an agree- 
o27  =ment without giving me the terms or anything of that kind? 
A. Yes, sir. 

QJ. Without stating any of the terms ? 

A. Yes, sir. 

Q. You do recollect that after this suit was brought that then I 
did see the agreement ” 

A. Oh, ves. 

Q. What examination, if any, did the directors make as to adjust- 
ment of these claims before assuming and allowing them ? 

A. They were personally cognizant of every one of these claims. 
They knew that the money had been actually spent in the construc- 
tion of the road, or else it had been labor that had been given or 
materials furnished or legal advice or something; it bad all gone 
for the good of the corporation. 

A. As a matter of fact, did not the board of directors in many in- 
stances.cut down the claims made by the parties ? 

A. Cut down the lawyers. It is a pity we did not cut them more. 

Q. Didn’t they reject many claims that were presented ? 
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A. Yes. 

Q. Mr. Balch, the amounts paid by Manning & Berry upon 

328 the judgment you have mentioned in the Hatch case—was 

not that a judgment that was rendered directly against the 
corporation defendant, The Nevada & Oregon Railroad Company ? 

A. It was. 

Q. Andtheamountsallowed them and for which they received bonds 
as far as that was concerned, was for a debt of the company which 
they were legally obliged to pay, which they were sued for and jJudg- 
ment recovered, and the bonds they received were for actual pay- 
ments made by them for the company ? 

A. Itjwas for actual money paid. 

(. Here isa bill for $1,770.35. The first item of that bill is $97.47. 
I will ask you to examine that and state whether the items compos- 
ing that were not for payments connected with this Hatch suit. 

A. Yes; under the laws of this country you have to pay the costs 
preliminarily, and they came into Mr. Manning’s store every month, 
I presume, and they had to pay these costs. 

Q. The item of $840.15. Were not the items composing that bill 

for disbursements made by them in the suit that was brought 
329 ~=by Hatch against Bragg and Manning and Berry upon this 
bond you have mentioned ? 

A. Yes, sir. 

Q. The next item, $832.75. Is not that bill composed of items for 
judgment and costs against Moore which the company assumed to 

may? 

A. Probably Mr. Manning knows more about that than I do. I 
think that suit was against the corporation. IT will explain: Mr. 
Moore claimed that he did not owe Phi. Bates this money, and Phi. 
Bates sued and attached at the same time that Hateh did and Mr. 
Berry and Mr. Hagerman. I remember all about it; they went on 
the bond. Subsequently Moore told me that that was a bill he did 
not owe, but Phi. Bates had sued him, and the company should pay 
it, and that was the only way the company could pay it. 

Q. How much of your time—from the time that you took charge 
of the construction of the road until that bill, how many months 
of your time was actually used ? ; 

A. Well, I returned here in April, 1882. All my time was used 

from that time on. 
330 Q. During that time, from the time that you took charge 
of the construction of the road until that bill of $8,000 was 
allowed, your whole time was given to the company ? 

A. Yes, sir. 

Q. How much of that time was occupied by you in your official 
duties as executive? 

A. Two or three days altogether. 

Q. And the other was used in the services. In whose employment 
were you when you were constructing the road ? 

A. Corporation defendant up to the time this 88,000 was allowed. 

Q. On whose business did you go to New York ? 

A. Corporation's. 


~~ 
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(). You were in the service of the corporation up to the time the 
bill was allowed ? 

A. From the time I went to New York and before I went to New 
York, about the 19th. I got to New York the first of February, 
1882. 


Ind of cross-examination. 


Redirect examination of D. W. Batcn by Mr. Kine: 


Q. I understood you to testify, Mr. Balch, that there were daily 
conferences between the directors and creditors for two months’ 
vol time? 
A. Yes. 

(). Were those conferences between directors sitting as directors 
or talk on the street ? : 

A. It was talk on the street. One time I remember we were in 
session and a lot of fellows came in there and wanted to hang us; 
that was the kind of talk we had. We often consulted as directors 
before I went to New York. 

(Q). During this time you said there was daily conferences was 
there any conferences between the directors sitting as a board and 
the creditors? 

A. Yes, sir. 

(). low often? 

A. I could not state how often. 

(). The question is between directors sitting as a board and the 
creditors. 

A. I could not say. 

(). Would you say more than two or three times ? 

A. Possibly ; the record would show how many times we were In 
session. 

(). The record would not show there was a conference between the 
board and ereditors. 

A. Whenever we had meetings that question was talked over. 
oo2 (). Mv question is concerning conferences between the cred- 
itors and the board. 

A. As many as there was meetings. 

. You are certain there were creditors present ? 

A.. Yes. 

(). This 88,000 certified check you deposited with the rolling mill, 
that was to secure a contract between Moore and the rolling mill? 

A. Yes, sir; that was to enable the iron to be moved. 

(). The iron that was being procured by Moore and for security 
at that time, was it not? 

A. Yes, sir. 

(). Now, the $1,000 paid by MeMurray to the engineers, was that 
for work done for the first corporation ? 

A. No; for the present corporation. 

Q. I will ask you if the amounts of $4,500 issued to W. E. F. 
Deal and $6,500 issued to W. Webster, specified on page 75 of the 
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record, included anything for services rendered Thomas Moore in 
defending him against the charge of murder—anything of that kind ? 

A. No, sir. 

(). You testified that you agreed with Moore that the company 

should pay Moore’- debts. Had you any authority from the 
303 company to make any such agreement with Moore ? 
A. I had a resolution from the company; it is on the 
Minute book, pages 24, 25. 

(Q. I understood you to say that you were in the employment of 
the company from January, ’82, to January, 1885 ? 

A. Yes, sir. 

Q. Who were you employed by? 

A. Well, there was a general resolution in relation to it; 1t was 
the wish of the directors that I should have charge and attend to 
matters to the best of my ability. 

Q. You had not been directly employed by anybody ? 

A. Only an understanding. The company never had any money 
in the treasury to pay anybody, except Jaborers and track iron and 
things which it was absolutely necessary the company should get. 
it was always expected and hoped that the company would be in 
funds, but that time never came. 

Q. You were never hired by anybody ? 

A. Not by resolution of the board. 

Q. Any other way? 

A. Only by an understanding by the directors. 


oot Recross-examination of D. W. Baicu by Mr. DEAL: 


Q. You say you were authorized by resolution of the board. I 
will call your attention to pages 24-26 of the Minute Book and ask 
you if that is the resolution you speak of ? 


(Witness reads over the minutes and is asked whether that is the 
resolution under which he stated to Judge King he acted.) 


A. Yes, sir, that is the resolution. 


Mr. Dear: I offer the minutes which I have marked there in con- 
nection with the cross-examination. ; 


The following is a copy of the matter so offered: On motion of 
Mr. Fowler, seconded by Mr. Fulton, the following preamble and 
resolution were unanimously passed: Whereas D. W. Balch, acting 
president of the Nevada and Oregon Company, contemplates visit- 
ing the city of New York in the near future for the purpose and 
with reference to a settlement of the present financial embarrass- 
ments of said company, and it being a matter greatly to be desired 

on the part of the directors of said company and its bona fide 
300 = Stockholders that some amicable adjustment be made between 
the company and Thomas Moore, contractor, with reference 
to such matters of difference as may exist between Thomas Moore 
and the company arising ont of his contract with the company for 
the construction of its railroad, also any difference that may exist 
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between Thomas Moore and the company regarding such financial 
matters as may require settlement and adjustment; and whereas it 
is the judgment and wish of the board‘of directors, also of the bona 


fide stockholders, as far as known, of the company that some ar- 


rangement be made with Moran Brothers, of the city of New York, 
who are the bondholders-in-chief of the company’s s mortgage bonds 
hitherto negotiated regarding the future financial condition of the 
company and the construction and completion of the company’s 
road as far as the junction near Beckworth Pass, northerly from 
Reno; and it being also desired that such completed arrangements, 
so far as the same can be arranged, be made with reference to the 
future in general touching the construction and completion of 

the road, and the money necessary for that, and also such 
336 = other matters as may be necessarily involved and incident 

to the above end and purpose: Be it therefore resolved, That 
D. W. Balch, acting president of said company, be, and he is hereby, 
appointed, authorized, and empowered to do everything necessary 
touching the premises above stated, and that he have full power and 
authority to arrange and complete all matters whatsoever necessa- 
rily involved in the premises above stated, the said company, by its 
directors, hereby ratifying and making valid and binding upon the 
company each and all of the acts of the said D. W. Balch, acting 
president, touching the premises or that may be in any manner in- 
cluded therein. 

On motion of Mr. Fowler it was unanimously resolved that A. I. 
Manning, secretary pro tem. of this adjourned meeting, held this 
loth day of January, A. D. 1882, be, and he is hereby, authorized 
to sign, certify, and affix the official seal toa certified copy of the 
preamble and resolution at this meeting passed authorizing and 
empowering D. W. Balch to do the several acts, matters, and things 
in the preamble and resolution by this meeting passed. 


O07 Here the further taking of testimony in said cause was ad- 
journed till Sept. 25th, 1835. 


[have read over and corrected the foregoing — pages, being my 
direct examination, ero-s-examination, redirect, and reeross-exam- 
ination, and the same is correct. 


D. W. PALCH. 


Subscribed before me and in the presence of the attorneys for 


complainants and defendants this 28th dav of Sept., 1885. 
N. SODERBERG, 
Special Eraminer. 


Reno, Nevapa, Sept. 25, 1885. 
The parties, by their respective counsel, met pursuant to adjourn- 
ment and announced themselves ready to proceed with the taking 
of complainants’ testimony. 
Mr. Clarke, for complainants, offered in evidence the following 
instruments, marked Exhibits “A” to “ I,” inclusive. 
It was stipulated by counsel for both parties that the special 
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aminer should compare said documents with those on file in 
838 the recorder’s oftice of Washoe county and certify to their 
being correct copies of said instruments as recorded, and 
when so certified said Exhibits A to H, inelusive, should have 
the same force and effect as if properly certified by the said county 
recorder and should be admitted in evidence, subject to defendant's 
objection to each of them that were incompetent, irrelevant, and 
immaterial. 
The following pages, — to —, inclusive, constitute the documents 
so offered by complainants: 


Exuipir A. 


Articles of agreement made and concluded this twenty-sixth day 
of August, in tine year of our Lord one thousand eight hundred 
and eighty, by and between Thomas Moore, of Elizabeth, New Jersey, 
party of the first part, and the Nevada and Oregon Railroad Com- 
pany, of the State of Nes vada, party of the second part, witnesseth : 

That whereas the said p: arty of the second part has represented to 
the party of the first part that the sum of seven hundred thousand 

dollars cash ean be obtained through stock subscriptions to 
309 be applied to the construction and equipment of tiie Nevada 

and Oregon railroad upon the portion of the same extend- 
ing southerly from Beckwith Pass to Reno, Carson, and the vicinity 
of Bodie, including a braneh to Virginia City, ranning from a point 
about sixteen miles southerly from Reno and upon the Carson Di- 
vision, aud that the entire work of building and equipping said 
portion of railroad, including grading, bridging, track, buildings, 
turn-tables, switches, right of way, clearing and grubbing, structures 
and superstructures, ballasting, culverts, cattle-guards, trestles, and 
such other material and work as may be necessary to a complete, con- 
tinuous, and properly constructed and equipped railroad, can be thor- 
oughly and substantially performed between October first, 1880, and 
March first, ISS1,atacash outlay not exceeding twenty hundred and 
thirty-five thousand dollars, including allowance to the railroad com- 
pany of ten thousand dollars for engineering, stationery, and inel- 
dental expenses, and of thirty thousand dollars for expenses in secur- 

ing right of way; that the business of the road will be highly 
d40  remunerative as soon asthirty miles shall be put in opperation, 

and that upon the completion of the entire distance afore- 
said and for ten years thereafter the business income of the road 
will be fully three hundred and fifty thousand dollars per annum 
in excess of all expenses, Interest, and taxes, and that fifty-year 
eight per cent. first-mortgage bonds to the extent only of ten thou- 
sand dollars per mile and capital stock to the extent only of twenty 
thousand dollars per mile for the first one hundred and éighty-five 
miles will be issued, making a total of eighteen hundred and fifty 
thousand dollars in tirst-mortgage bonds and thirty-seven hundred 
thousand dollars par value in stock upon the entire one hundred 
and eighty-five miles: Now, therefore, in consideration of the above 
and if the covenants, agreements, and payments hereinafter men- 
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tioned to be made and kept and performed by the said party of the 
second part, and in further consideration of the sum of one dollar 
to the party of the first part in hand paid by the party of the 
341 second part, the receipt whereof is hereby acknowledged by 
the party of the first part, and for and in consideration of 
the covenants and agreements herein to be kept and performed, and 
in consideration of the sum of one dollar to the party of the second 
part in hand paid by the party of the first part, the receipt whereof 
is hereby acknowledged by the party of the second part, it has been 
agreed and by these presents it is covenanted and agreed by and 
between the parties hereto, first, that the party of the first part will 
construct and finish on or before the first day of March, 1551, in a 
substantial and workmanlike manner the proposed railroad and as 
follows: As soon as the sum of two hundred and fifty thousand dol- 
lars in valid stock subscriptions shall be obtained to commence work 
upon the Carson Division, extending thirty miles, more less, from 
Reno to Carson, and including the Virginia Branch, extending 
twenty miles, more or less, from near Washoe Lake to Virginia City ; 
as soon as an additional one hundred thousand dollars in 
342 valid stock subscriptions shall be obtained to commence work 
upon the Reno Division as far as Beckwith Pass from Reno, 
thirty miles, more or less; as soon as an additional three hundred 
and fifty thousand dollars in valid stock subscriptions shall be ob- 
tained to commence work upon the Bodie Division, extending one 
hundred and five miles, more or less, from Carson to the vicinity of 
Bodie, and for the purposes of this contract it is concluded that the 
total distanee as aforesaid aggregates one hundred and eighty-five 
miles, and that in addition thereto necessary sidings shall be con- 
structed at proper points and connected with the main tracks by 
proper switches, the total aggregate length of said sidings not to 
amount to more than five miles. 

Second. The work under this contract does and is intended to 
Include all the graduation, masonry, bridging, iron rails, ties, track- 
laying, ballasting, turn-tables, structures and superstructures, and 
necessary buildings, locomotives, and cars, and such material and 

work as may be useful to complete a continuous and properly 
v43 constructed and equipped railroad between the points afore- 
suid, excluding fencing. 

Third. The road-bed is to — graded for a single track of three-foot 
gauge. 

Fourth. Granduation includes all excavations and embankments 
required for the formation of the road-bed and for street or road 
approaches and crossings and al: excavations for foundation of eul- 
verts, piers, abutments, walls, and bridges, and for drains, sidings, 
foundation of station-houses, engine-louses, turn-tables, or other 
necessary structures, and all track slopes & ditches shall be com- 
pleted in a thorough, neat, and workmanlike manner, and all gradu- 
ations shall be of ample dimensions. 

Fifth. At all crossings of public roads commodions graded ap- 
proaches shall be constructed for the benefit of the public and all 
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farm roads shall be properly graded at points of crossing to enable 
the residents to cross the railroad track with ease and safety. 
Sixth. Culverts and drain pipes, if any are necessary, shall be of 
proper material and dimensions and carefully and substantially 
built or laid. 
O44 Seventh. All bridgesand trestles shall be built under skilled 
supervision and of sound materials, timbers, and bolts, and 
be of sutlicient strength to safely support at the ordinary speed freight 
and passenger engines and trains of the same weight as those now 
in service and use on similar railroads. 
Fighth. The track shall be properly laid and graded and the ties 
thoroughly tamped. | 
Ninth. The ties shall be of suitable wood not less than five by six 
inches and sixty-four inches in length, and shall be placed at regu- 
lar intervals as nearly as may be and not less than twenty-six hun- 
dred and forty per mile, and upon Virginia Branch shall be of red 
fir, six by seven by sixty-four inches. 
Tenth. Rails shall be of good merchantable iron of the 
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pat- 


tern and weigh not less than thirty-five pounds per yard except - 


where a straight or tangent line the grade may be less than sixty- 

one feet per mile, when thirty-pound rails may he used, and 
045 wherever thirty-pound rail is used there must not be less 

than twenty-nine hundred and ninety-two ties per mile, the 
rails to be laid so as to prevent expansion from affecting the allign- 
ments and to be properly spiked and spliced with fish plates at the 
joints, and upon all curves a proper elevation shall be given to the 
outer rail. 

Eleventh. The track shall te ballasted with such material as can 
be found contiguous to the line, and ballast is in no instance to be 
hauled except by train and not to exceed a distance of three miles. 

‘Twelfth. The space for the road-bed shall be cleared of all trees, 
saplings, and sagebrush, and wherever embankment is less than two 
feet in height all necessary grubbing shall be done in advance. 

Thirteenth. All switches and frogs needed, not exceeding twenty- 
five in number of each, are to be supplied and properly placed. 

Fourteenth. Suitable buildings, not exceeding fifteen in number, 

are to be erected for depots and engine-houses, the latter to 
3046 be of sufficient size each to contain three convenient stalls for 
engines. 

Fifteenth. Bridges are to be three, four, or five in number, but not 
more than five, and if in any instance a bridge shall exceed one 
hundred feet in length from bank to bank the railroad company 
shall pay to the party of the first part fifty dollars for each foot so 
in excess, and wherever trestle-work may be demanded the railroad 
company shall pay to the party of the first part twenty-five dollars 
per thousand feet, 6. M., for the completed structure, according to 
the quantity of lumber employed, this payment to cover bolts and 
iron-work and workmanship. 

Sixteenth. The party of the first part is to contribute toward the 
payment of engineering, stationery, and incidental expenses during 
the progress of construction of the railroad a sum of money, not to 
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exceed ten thousand dollars, in such sums as the same may be 
needed for the actual wants of the company, and no greater 
amount than two thousand dollars in any one month: 
347 ~=also toward the payment of expenses incurred in procuring 
right of way a sum of money not to exceed thirty thousand 
dollars, as the same may be needed, but no greater amount than six 
thousand dollars per month, and in the event that so much as ten 
thousand dollars and or thirty thousand dollars shall not be required 
for the purpose or purposes specified, then, at the completion of the 
work of construction as aforesaid, there shall be an equal division 
of such surplus, half to the party of the first part and half to the 
party of the second part; and in the event of more than ten thou- 
sand and or or thirty thousand dollars being required for the pur- 
pose or purpose specified, then the railroad company shall, out of its 
one hundred thousand dollars reserve stock, provide for and pay 
the same. 
Seventeenth. The locomotives and cars shall be of good make and 
new and of such patterns as are now approved upon successful rail- 
roads of similar gauge, grades, and general requirements, 
348 and the railroad, as above provided fer, is to be fully com- 
pleted and equipped on or before the first day of March, ISS], 
always provided that the party of the second part shall punetually 
keep and perform the covenants and agreements herein contained 
on its part and shall do all things necessary to provide all right of 
way and free access for the party of the first part to all necessary 
localities promptly and in due season. It is, however, understood 
that if the track shall be actually laid so that it will be absolutely 
safe for passenger trains at a speed of twenty-five miles an hourand 
freight trains at a speed of twenty miles an hour to run over said 
road and for business operations to be safely carried on throughout 
its entire length from Reno to Bodie, including the branch to Vir- 
ginia, and from Reno to Beckwith Pass by March the first, 15S], 
then the ballasting, adjustment of slopes, and other work not essen- 
tial to safety may thereafter be completed, provided the same shall 
be pushed forward with vigor and without intermission. 
oAD Kighteenth. The entire work shall be done under the super- 
vision of the president or other duly appointed agent of said 
company, and the certilicate of S. H. IL. Clark, general superin- 
tendent of the Union Pacifie railroad, or,in case of lis inability from 
any cause to act, the certificate of Jonathan Dwight, of New York 
city, as to the shipment, supply, or delivery of material, the quality 
of the work and material, its sufficiency under this contract, and 
for the purposes designated, together with his final acceptance 
and certificate of the acceptance of the road, shall be binding upon 
both parties hereto, it being agreed that his determination as to all 
questions arising under this contract, including the question whether 
any installments hereinafter provided to be paid is due, shall be 
conclusive. It being moreover agreed that his certificate may Issue 
upon personal inspection and knowledge or upon joint letter or 
other notice from the president of the company and Thomas Moore 
as to any performances under this contract; and if at any 
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350 time said president and Thomas Moore should fail to agree 

as to joint letter or notice either of them may call upon said 
S. H. H. Clark, or in his absence or inability upon said Jonathan 
Dwight, to make the necessary personal inspection as to the facts 
and decide all matters in controversy. 

Nineteenth. All earth excavation in excess of six thousand eubie 
yards per mile average on any division or branch shall be paid for 
extra at the rate of twenty cents per cubic yard, and in the event 
of there being any rock material encountered in excavation the 
same shall be paid for extra at the rate of one dollar per eubie yard, 
and any hard pan, indurated earth, or cemented material, not rock, 
at the rate of forty cents per cubic yard, and any excess over twenty 
cents per tie in the cost of ties delivered at Reno or elsewhere on 
line of the railroad shall be paid extra to the party of the first part 
by the party of the second part, and all tunnel excavation at the 

rate of three dollars and fifty cents per cubic yard, includ- 
sol ing the necessary timbering and zine lining, and no charges 

other than those provided for herein are to be aliowed to the 
party of the first part for work done on or about the subject-matter 
or matters of this contract. 

Twentieth. If, at any time after commencing work, the party 
of the first part shall have failed to perform up to that time a rea- 
sonable proportionate amount of the work of construction or of the 
shipment of material, then and in that case the party of the second 
part may take such necessary measures as shall insure the comple- 
tion of the road in the manner and by the time herein mentioned, 
and in such eveat it is authorized to pay for work or material so 
ordered and used or performed out of the stock bonds or funds 
agreed to be paid said party of the first part for the completion of 
said road, and to offset such payments against the amount due 
under this contract, rendering only the surplus, if any, to the said 

party of the first part, and upon the presenting to the custo- 
392 dian of the bonds and stock herein mentioned of satisfactory 

evid-nee of the expenditure of moneys thus by said party of 
the second port such custodian shall pay to said party of the second 
part the amount expended in said stock and bonds. 

Twenty-first. It is distinetly agreed and understood that the de- 
cision of S. H. H. Clark or, in his absence, of Jonathan Dwight 
aforesaid in any dispute which’ may arise between said company 
and the contractor shall, as to matters provided therein or relative 
to the same, be final and conclusive as to both parties. 

Twenty-second. The party of the first part agrees to inspect pro- 
files, maps, and locations and confer with parties desiring to sub- 
scribe to the stock and with those desirous of making contracts for 
transportation of wood, lumber, or other freights, and the party of 
the second part covenants and agrees to assist the party of the first 
part in satisfying himself as to the correctness of the representations 

hereinbefore contained, and in the event that the party of the 
dvd first part does not obtain satisfactory evidence of the fulfill- 
ment of said representation he shall be at liberty to cancel 
this contract by notice in writing, addressed to the office of 
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the party of the second part, at Carson, Nevada, as soon as he 
can determine the matter, and not later than ten days after receiv- 
ing the working profiles and maps of any division for inspection, 
and in such event the said party of the second part shall pay to 
him the sum of five hundred dollars for loss of time, services, trav- 
elling and other expenses and damages; and if said party of the 
first part shall not, by notice as aforesaid, cancel this contract, then 
such failure to notify shall be deemed conclusive evidence that he 
has satisfied himself, and that this contract is to remain in full force 
and effect without claim for damages by or against either party 
hereto or any party named herein on account of said representa- 
tions, which, for all purposes, are to be deemed as satisfactorily es- 
tublished, it being understood that the issue of the first-mortgage 
bonds is to remain at the limit of eighteen hundred and fifty 
vot thousand dollars and the capital stock at thirty-seven hun- 
dred thousand dollars, par value, as aforesaid. 

Twenty-third. The equipment of the Carson Division is to con- 
sist of four locomotives, one passenger car, one combination ear, 
twenty box cars, seventy flat cars, five ore cars, two hand or truck 
cars, and necessary tools for track repairs; of the Virginia Branch, 
one locomotive, one passenger car, and one combination car, ten 
box ears and ten flat cars, two ore cars, one hand or track ear, and 
necessary tools for track repairs: of the Bodie Division, five loco- 
motives, two passenger cars, one combination car, twenty box cars, 
seventy flat cars, three ore cars, five hand or track cars, and neces- 
sary tools for track repairs; of the thirty miles of the Reno Division, 
two locomotives, two passenger cars, and thirty flat cars; and the said 
railroad company, party ofthe second part, covenantsand agrees to pay 
tothe party of the first part for the railroad constructed and com pleted as 

aforesaid, including the equipment, thesum of two hundred and 
ooo fifty thousand dollarsin lawful money and seven hundred thou- 
sand dollars in the first-mortgage bonds and seven hundred and 
fifty thousand dollars in the capital stock of said railroad company at 
par, for the Carson Division, including the Virginia Branch, being 
in all fifty miles, more or less; the sum of one hundred thousam 
dotlars in lawful money and three hundred and ten thousand dol- 
lars in the first-mortgage bonds and four hundred and fifty thou- 
sand dollars in the capital stock of said railroad company at par, 
for the Reno Divison as far as Beckwith Pass, being thirty miles, 
more or less; the sum of three hundred and fifty thousand dollars 
In lawful money and eight hundred and forty thousand dollars in 
the first-mortgage bonds and seventeen hundred thousand dollars 
in the capital stock of said railroad company at par, for the Bodie 
Division, being one hundred and five miles, more or less, and 
amounting in the aggregate to seven hundred thousand dollars in 
lawful money and eighteen hundred and fifty thousand dol- 
$96 lars in the first-mortgage bonds and twenty-nine hundred 
thousand dollars in the capital stock of the said ratlroad 
company at par for the one hundred and eighty-five miles, more 
or less, constructed and equipped, and the payments to be made in 
the following manner: On or before the first day of September, 
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proximo, the sum of five hundred dollars cash; upon the shipment 
of the first one thousand tons of rails to Reno, twenty thousand 
dollars in cash, and upon the arrival of said rails at Reno one hun- 
dred and fifty thousand dollars in the first-mortgage bonds and 
three hundred thousand dollars in the stock; upon each subsequent 
shipment of rails, splices, and spikes for each one thousand tons, 
one hundred and twenty-five thousand dollars in_ first-mort- 
gage bonds and three hundred thousand dollars in the stock ; 
upon the completion of each fifteen miles of grading, fifteen thou- 
sand dollars in cash; upon delivery of each ten thousand ties 
at Reno, or elsewhere on the line of the road, three thousand 
dollars in cash; upon completion of each fifteen miles of 
307 track, five thousand dollars in cash; upon the com- 
pletion of each bridge of over fifty feet in length. five 
thousand dollars in cash; upon completion of each one thousand 
feet of trestle-work, five thousand dollars in eash; upon com- 
pletion of each five engine-houses or other buildings, five thousand 
dollars in cash: upon completion ef each two hundred feet of tun- 
nel, seven thousand dollars in cash; upon delivery at Reno or else- 
where upon the line of the road of each locomotive, ten thousand 
dollars in cash: of each two passenger ears, four thousand dollars 
in cash; of three combination ears, five thousand dollars in eash ; 
of each five ore cars, three thousand dollars in cash; of each ten 
box cars, eight thousand dollars in cash; of each twenty-five flat 
ears, twelve thousand dollars in cash; of each two band or track cars 
with tools, five hundred dollars in cash: upon completion of each 
division as aforesaid, final settlement to be made within ten days by 
payment to said party of the first part of all balances of stock and 
bonds and cash. All cash payments under this contract shall 
398 be made at Reno, Nevada, unless otherwise agreed, and all 
payments of stock and bonds shall be made in the city of New 
York. If said party of the second part shall not be able at the time 
fixed for the final settlement to pay said party of the first part the 
balance of the cash payments due him for any cause, then said party 
of the first part shall receive bi-weekly all the net receipts of said 
railroad, after deducting the working expenses and the accruing in- 
terest on its first-mortgage bonds, until said balance shall be fully 
paid, and shall also receive further, as security for the payment of 
said balance, assignments from the said company of all moneys 
owing to it for stock subscriptions; if said company shall fail at any 
time to pay over said net receipts or to assign said stock subscrip- 
tions as aforesaid, then said party of the first part is hereby empow- 
ered and shall take control of all receipts and income of said road, 
as provided in section twenty-six of this contract, including the 
penalty therein stated; and said party of the second part further 
agrees that the whole amount hereinbefore covenanted to be 
309 = paid to the party of the first part shall be paid in any event 
on or before the thirty-first day of Mareh, A. D. 1881. 
Twenty-fourth. The party of the second part further covenants 
and agrees to deposit in the hands of some person hereafter to be 
named by said party and acceptable to the party of the first part, 


. @ 


« @ 


CHARLES MORAN E£T AL, &¢. 14] 


in New York city, on or before October first, A. D. 1SS0, the 
sum of fifty thousand dollars in cash, or so much thereof as said 
company shall by strenuous efforts have realized from the col- 
lections of subscriptions to its capital stock to that date, and on 
or before October first, A. D. 1880, twenty-nine hundred thousand 
dollars of the capital stock of said railroad company, and on or be- 
fore October fifteenth, A. D. 1880, eighteen hundred and fifty thou- 
sand dollars of first-mortgage bonds of said company, all to be ap- 
plied to the carrying out of this contract; and it is farther agreed 
that in the event of a failure to agree upon any other custodian for 
the securities that Gen’] C. T. Christonsen shall act in that capacity. 

Twenty-fifth. In the event that the party of the second part (on 

account of the benefits to accrue from a speedy completion 
360 of the work) shall demand from the party of the first part to 

furnish rails costing more than eighty dollars per ton, deliv- 
ered at Reno, the excess of cost over that price Is to be paid to the 
party of the first part by the railroad company by applying one- 
half of the surplus earnings of the road after paying expenses and 
interest until the whole amount is liquidated. 

Twenty-sixth. In the event of any failure at any time of the 
party of the second part to make a cash payment as specified in this 
contract the party of the first part shall receive, bi-weekly, all the 
net receipts of said railroad after deducting the working expenses 
and the accruing interest ou its first-mortgage bond until such de- 
ficiency shall be fully paid. If said railroad company shall fail at 
any time to pay over said net receipts as aforesaid, then said party 
of the first part shall be entitled and is hereby empowered to take 
control of all the receipts and income of said road and to pay him- 

self out of the same to the extent of such deficiency, after 
861 first paving out therefrom the proper operating expenses and 
proportionate interest upon the first-mortgage bonds during 
the period of his control, and shall as soon as the deficiency is 
wholly paid or received by him return the control of said receipts 
and income to said company. During such contro! of receipts & 
income said party of the first part shall render an account to the 
auditor or controller of the party of the party of the second part of 
his receipts and expenditures as aforesaid at the end of every two 
weeks after he shall take possession thereof under this clause : and 
whenever, at any of said accountings, it shall appear that said party 
of the first part shall have received from said road, after deducting 
the aforesaid expenditures, the amount due him as aforesaid, he 
shall deliver up possession of said road to said party of the second 
part and shall pay over to it on demand any surplus there may be 
belonging to said party of the second part, under a penalty of double 
the income of said road during the time of any unauthorized deten- 
tion. 
ob2 In witness whereof the party of the first part hath hereunto 
set his hand and seal, and the party of the second part hath 
caused these presents to be signed by its president and secretary, 
thereunto duly authorized by resolution of its board of directors, 
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and caused its seal to be attached, this twenty-sixth day of August, 
A. D. 1880, at Carson City, Nevada. 


[ SEAL. | (Signed) THOMAS MOORE. 
(Signed) NEVADA AND OREGON 
RAILROAD COMPANY, 
By A. J. HATCH, President. 
Attest : 
[SEAL. ] (Signed) JAMES R. JUDGE, Secretary. 
STATE OF NEVADA, 


ape -§ 
( aunty of Washoe, j ’ 


On this twenty-eighth day of August, A. D. 1880, personally ap- 
peared before me, Mark Parish, the county clerk and ex officio clerk see- 
ond district court of Nevada in and for said county of Washoe, Thomas 

Moore, whose name is subscribed to the annexed instrument 
363 asa party thereto, personally known to me to be the person 

described in and who executed said annexed instrument as a 
party thereto, and acknowledged to me that he executed the same 
freely and voluntarily for the uses and purposes therein men- 
tioned. 

In witness whereof I have hereunto set my hand and affixed the 
seul of said court the day and year in this certificate first above 
written. 


[sEaL.] (Signed) MARK PARISH, Clerk. 


STATE OF NEVADA, i. 
County of Washoe, \~ 
On the 28th day of August, A. D. 1880, personally appeared before 
me, Mark Parish, the county clerk and ex officio clerk second dis- 
trict court of Nevada in and for Washoe county aforesaid, A. J. Hatch, 


whose name is subscribed to the annexed instrument as president of 


the Nevada and Oregon Railroad Company, one of the parties 
named inand which executed said instrument, said A. J. Hatch being 
therein named as such president, who is personally known 
O64 tome to be the person described in said instrument as such 
president and who executed the same as such president, who, 
being by me duly sworn, did depose and say that he resided in 
Reno, Nevada; that he was the president of the Nevada and Oregon 
Railroad Company, the corporation named in said instrument, as 
one of the parties thereto; that he executed the same as president 
of said railroad company; that he so executed the same by virtue 
of the authority of the board of directors of said company for the 
uses and purposes therein mentioned freely and voluntarily and in 
pursuance of a resolution of said board of directors. 
In witness whereof I have hereunto set my hand and affixed the 
seal of said court the day and year in this certificate first above 
written. 


[SEAL. | (Signed) MARK PARISH, Clerk. 
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Articles of agreement, made and concluded this fourth day of 
December, in the year of our Lord one thousand eight hundred and 
eighty, by and between Thomas Moore, of Elizabeth, New Jersey, 
party of the first part, and the Nevada and Oregon R. R. Company, 
of the State of Nevada, party of the 2nd part, witnesseth : 

That whereas the aforesaid parties entered into a contract on the 
26th day of August, A. D. 1880, for the construction and equipment 
of 185 miles of said Nevada and Oregon R. R.; and whereas since 
that date it has been found necessary to change the time and order 
of performance and of payments under said contract, thus render- 
ing it indispensable and equitable to supplement said contract : 
Therefore, in consideration of the above and of the sum of one dollar 
paid to each party fo the other, the receipt of which is hereby sev- 
erally acknowledged, it is hereby agreed as follows: 

First. The Reno Division as far as a point near Beckwith Pass is 
to be first constructed and equipped, and in the event the total dis- 
tance, including sidings, shall exceed 31 miles the party of the 
second part to pay extra for such excess at the rate of S1.20 per 
foot lineal for the extra rails, fastenings, spikes, ballasting, ties, 
switches, frogs, and track-laying complete upon such extra length of 
line. 

Second. Any dry masonry required upon the line between 
866 Reno and the temporary terminus aforesaid shall be paid 
for by the company extra at the rate of $2.50 per cubie yard. 

Third. For additional equipment the company shall pay extra 
the sum of $15,000, and all the above extra payments are irrespective 
of the extra payments provided for in the contract of August 26th 
aforementioned and shall be payable, at convenience of the Co., at or 
before final settlement with contractor for the present work. 

Fourth. The first cash payment of S500 to contractor shall be made 
on or before January Ist, A. D. ISS1, instead of Sep. Ist, 15580. 

Fifth. Upon shipment of 1,000 tons of rails and splices, the com- 
pany to pay the contractor $20,000 in cash; and upon arrival of same 
at Reno, $150,000 in Ist-mortgage bonds and S3500,000 stock ; and 
upon shipment of balance of rails for present work, $160,000 in Ist- 
mortgage bonds and $150,000 in stock. 

Sixth. The company shall deposit with trustee, in New York, on 
or before January 10th, A. D. 1851, $10,000 in cash and the $450,000 
stock, and on or before January 25th, 1SS1, the $510,000 in the Ist- 
mortgage bonds. 

Seventh. Nothing in this contract is to be construed as abating 
or impairing any portion of the contract of August 26th, A.D. Dss0, 

Which is hereby extended in all matters not conflicting with 
3867 = the provisions of this instrament and the work under which 

is to be undertaken upon the 50 miles or 155 miles Upon 
30 days’ notice at any time within one year from date, upon 
evidence furnished by the company and satisfactory to the con- 
tractor as. to the fulfillment of the conditions regarding stock sub- 
scriptions. 
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Kight-. The entire stock to be issued upon the line from Reno to 
the temporary y terminus, as herein stated, shall be limited to $600,000 
without reference to any excess In distance over 30 miles and the 
Ist-mortgage bonds upon the same to $510,000. 

Ninth. The work of construction shall be promptly commenced 
upon notice from the company and satisfactory evidence to the con- 
tractor of the proper prompt obtaining of right of way and of the 
realization of $100,000 cash from stock subscriptions during progress 
of the work, and the 30 miles shall be completed and equipped within 
5 months from the date of commencing the work of graduation. 
Tenth. The contractor shall allow and pay to the company, in 


installments as needed upon this work of 50 miles, the total sum of 


$4,000 for right of way and the total sum of $3,000 for engineering, 
stationery, and incide ‘ntals, and any excess over such totals shall be 
provided and paid by the company out of the $50,000 reserve stock 
or the proceeds thereof. 

Eleventh. The contractor shall furnish additional equipments as 
follows: One combination car, 16 box ears, 4 ore cars, 2 hand ears, 

and track tools. 
068 Twelfth. It is further mutually agreed that the average 
haul of material excavated from any cut on lineof this work 
shail not exceed three hundred feet, and any surplus of material ex- 
ivated may be wasted at convenient adjacent points, and all said 
material shall be measured in excavation, and whatever further ma- 
terial may be required and which shall be borrowed and deposited 
in embankments, shall be nveasured in embankment and _ paid for 
accordingly. 

Thirteenth. The chief engineer of the company shall within 30 
days from active commencement of graduation measure for progress 
estimates, and shall within ten days thereafter furnish the same to 
the company and contractor, and shall thereafter perform the same 
duty at each interval of 50 days. 

Fourteenth. In the event that for mutual convenience it should 
be deemed advisable to avoid delays incident in communicating with 
Mr. S. H. HL. Clark or Jonathan Dwight it shall be permitted when- 
ever there may be perfect agreement between the president of this 
company and the contractor for payments to be made under this 
contract whenever due, and in such cases information of the same 
may be conveyed to Mr. Clark or Mr. Dwight with reasonable promp- 
titude by letter. 

In witness whereof the party of the first part hath hereunto 

869 — set his hand and seal, and the party of the second part hath 

caused these presents to be signed by its president and secre- 
tary, thereunto duly authorized by resolution of its board of direet- 
ors, and caused its seal to be attached this fourth day of December, 
A. LD. 1880, at Reno, Nevada. 

(Signed) THOMAS MOORE. 

NEVADA AND OREGON RAILROAD 
COMPANY, 

(Signed) By A. J. HATCH, President. 

Aitest: 

(Signed) -W. C. STARR, Seer’ty. [SEAL. ] 
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SraTE OF NEVADA, ' “e 
County of Washoe, ) ~* 


On this seventh day of December, A. D. 1880, personally appeared 
before me, Mark Parish, the county clerk and ex officio clerk second 
district court of Nevada in and for said county of Washoe, Thomas 
Moore, whose name is subscribed to the annexed instrument as a 
party thereto, personally known to me to be the person described in 
and who executed said annexed instrument as a party thereto, and 
acknowledged to me that he executed the same freely and volun- 
tarily for the uses and purposes therein mentioned. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said court the day and year in this certificate first above 
written. 

[SEAL. ] (Signed) MARK PARISH, Clerk. 


370) =Sratre oF NEVADA, os; 
County of Washoe, J” 


On the seventh day of December, A. D. 1880, personally appeared 
before me, Mark Parish, the county clerk and ex officio clerk second 
district court of Nevada in and for Washoe county aforesaid, A. J.. 
Hatch, whose name is subscribed to the annexed instrument as 
president of the Nevada and Oregon Railroad Company, one of the 
parties named in and which executed said instrument, said A. J. 
Hatch being therein named as such president, who is personally 
known to me to be the person described in said instrument as such 
president and who executed the same as such president, who, being 
by me duly sworn, did depose and say that he resides in Reno, Ne- 
rada; that he was the president of the Nevada and Oregon Railroad 
Company, the corporation named in said instrument as one of the 
parties thereto: that he executed the same as president of said rail- 
road company; that he so executed the same, by virtue of the au- 
thority of the board of directors of said company, for the uses and 
purposes therein mentioned freely and voluntarily and in pursu- 
ance of a resolution of said board of directors. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said court the day and year in this certificate first above 
written. 

[SEAL. ] (Signed) MARK PARISH, Clerk. 


371 Exuibit “ C.” 


Articles of agreement, made and entered into this fourth day of 
December, in the year of our Lord eighteen hundred and eighty, 
between Thomas Moore, of Elizabeth, New Jersey, and the Nevada 
and Oregon R. R. Company, witnesseth : 

That whereas there is necessarily considerable delay in carrying 
out the provisions of the contract or the greater part thereof made 
between said parties on the 26th day of August, A. D. 1880; whereas 
it is believed that the necessary surveys can be completed in the 
19—471 
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early ensuing spring, and that the 170 miles, more or less, of the 
Reno Division from near Beckwith Pass to the Oregon line ean be | 


built and equipped on the same basis as already agreed upon for the | 
first 30 miles of said division: Now, therefore, it is agreed between } 
the parties hereto that on the Ist day of June, A. D. 1881, or as soon | 


prior to said date as $500,000 valid stock subscriptions can be ob- 


tained upon said 170 miles, the company shall notify the contractor | 
and he shall promptly satisfy himself as to the said subscriptions 

being availabie for said construction and equipment, and shall + 
within 30 days thereafter commence the work of constructing and 


complete the same with proper equipment within 12 months from 
date of notice from company, and the company shall pay him for 
the same in reasonable installments as the work progresses a 
372 ~—s total of $500,000 in cash and $1,700,000 in Ist-mortgage 
bouds, the same being total issue upon said line, and $2,850,000 
in the capital stock out of a total issue — $3,400,000 upon the said 
line. 

In witness whereof the party of the first — hath hereunto set his 
hand and seal, and the party of the second part hath caused these 
presents to be signed by its president and secretary, thereunto duly 
authorized by resolution of its board of directors, and caused its seal 
to be attached this fourth day of December, A. D. 1850, at Reno, 
Nevada. 


~—=— 


(Signed) THOMAS MOORE. ' 
NEVADA AND OREGON RAILROAD 


COMPANY, 
(Signed) By A. J. HATCH, Pres. 


Attest : 
(Signed) WM. C. STARR, See’t’y. 


STATE OF NEVADA, } 0 


} 
' 
| 
. , | 
County of Washoe, , 
On this seventh day of December, A. D. 1880, personally appeared ) 
before me, Mark Parish, the county clerk and er officio clerk second 
district court of Nevada in and for said county of Washoe, Thomas 
Moore, whose name is subseribed to the annexed instrument as a 
party thereto, personally known to me to be the person deseribed in 
and who executed said annexed instrument as a party thereto, 
vio and acknowledged to me that he executed the same freely . 
and voluntarily for the uses and purposes therein mentioned. 
In witness thereof I have hereunto set my hand and aflixed the 
seal of said court the day and year in this certificate first above 
written. 


[SEAL. | (Signed) MARK PARISH, Clerk. 
STaTe OF NEvADA, |... 
County of Washoe, j ~° 


On this seventh day of December, A. D, 1880, personally appeared 
before me, Mark Parish, the county clerk and ex officio clerk second 


— | 
+ 


} 
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district court of Nevada in and for Washoe county aforesaid, A. J. 
IIatch, whose name is subscribed to the annexed instrument as 
president of the Nevada and Oregon Railroad Company, one of the 
parties named in and which executed said instrument, said A. J. 
Hatch being therein named as such president, who is personally 
known to me to be the person described in said insirument as such 
president and who executed the same as such, who, being by me 
duly sworn, did depose and say that he resided in Reno, Nevada; 
that he was the president of the Nevada and Oregon Railroad Com- 
pany, the corporation named in said instrument as one of the par- 
ties thereto; that he executed the same as president of said railroad 

company; that he so executed the same, by virtue of the 
oid authority of the board of directors of said COMpany, for the 

uses and purposes therein mentioned freely and voluntarily 
and in pursuance of a resolution of said board of directors. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said court the day and year in this certificate first above 
written. 

[SEAL. | (Signed) MARK PARISII, Clerk. 


Exuipir “ D.” 


Articles of agreement, made and concluded the first day of Ieb- 
ruary, in the year of our Lord one thousand eight hundred and 
eighty-one, by and between Thomas Moore, of Mlizabeth, New Jer- 
sey, party of the first part, and the Nevada and Oregon Railroad 
Company, of the State of Nevada, party of the second part, wit- 
nesseth : 

That whereas the aforesaid parties entered into a contract on the 
twenty-sixth dav of August, A. D. 1SS0, for the construction and 
equipment of 185 miles of said Nevada and Oregon railroad, and 
again, for reasons therein recited, did enter intoa supplemental con- 
tract upon the fourth day of December, A. D. 1880; and whereas 
since said last date said party of the first part has commenced work 
at the request of the board of directors of said Nevada and Oregon 
R. RR. Co., by resolution of December 21st, LSSO, the board therein 

assuring him of the fiiling of the stock subseriptions to amount 
dio Of SLO0000 without delay; and whereas the party of the see- 

ond part has failed to obtain the required amount of subserip- 
tions, and the board by resolution of January 15th, USS1, has author- 
ized the vice-president of the company, Ion. Geo. L. Woods, to enter 
into such further supplemental contract as may be necessary . Now, 
therefore, in consideration of the above and of the sui of one dollar 
paid to each party by the other, the receipt of which is hereby sev- 
erally acknowledged, it is hereby agreed as follows : 

First. The party of the second — is to complete stock subseription 
list to amount of 820,000 on or before Feb. 20th inst. and to settle 
all claims against the Co. to said date, including payment in fall to 
contractor for labor and materials and advances to said date. 

Second. The party of the first part, at request of the party of the 
second part, is to make diligent effort to secure the balance of 
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$50,000 stock subscriptions, heretofore a part of the guaranteed per- 
formance by the Co., and on, as before, March 31st proximo to no- 
tify the party of the second part if successful, and thereupon to com- 
mence and carry through the work and equipment of line to Junction 
near Beckwith Pass with vigor and dispatch and complete the same 
within 90 days thereafter, and, if not successful, then the condition 
as to the obtaining $100,000 stock subscriptions to remain in full 
force as a duty of the party of the party of the second part, as per pre- 
ceding contracts. 
O76 Third. The party of the second part is to deliver to the 
party of the first part the 450,000 — of stock as soon as en- 
graved and certificates can be signed, and the $510,000 Ist-mortgage 
bonds as soon as engraved and can be properly signed, and all on or 
before March 31st proximo. 

Fourth. The party of the second part is to deposit in such bank 
or banks as may be designated by the party of the first part, imme- 
diately upon the receipt thereof, all monies, checks, or drafts or 
coin obtained subsequent to Feb’y 20th inst. from payment of stock 
subscriptions, the same to be held inviolate to provide for any or 
all payments under the contract with the party of the first part. 

Fifth. The party of the first part is hereby permitted to use and 
lay in tracks rails of 80 lbs. weight per lineal vard exclusively, and 
is relieved from the demand for any heavier rail upon the line to 
Beckwith Pass. 

Sixth. Any cash payment or balance which may remain due to 
the party of the first part at conclusion of the work under this con- 
tract and the preceding ones shall be made by sale at par of any 
reserve stock remaining in treasury or by delivery to the party of the 
first part of second-mortgage bonds at the rate of 80% of their 
face value. 

Seventh. Nothing in this contract is to be construed as abating 
or impairing the right of either party hereto, as provided in the 

preceding instruments hereinbefore referred to, or as in any 
377 ~=—Sso Way effecting or impairing said instruments, and this con- 

tract is hereby declared to be supplemental and subsidiary to 
them and only for the purposes explicitly stated herein. 

In witness whereof the party of the first part bath hereunto set 
his hand and seal, and the party of the second part has caused these 
presents to be signed by its vice-president, at the city of New York, 
the day and year first above written. 


(Signed) THOMAS MOORE. [seat.] 
(Signed) GEO. L. WOODS, SEAL. | 


I ice-President Nevada — Oregon Railroad Company. 


The foregoing contract is hereby ratified by resolution of the board 
of Feb. 11th, 1881. 

In witness whereof I have hereunto set my hand and affixed the 
corporate seal of the company this 12th day of February, A. D. 1881, 
at the office of the company, Reno, Nevada. 

(SEAL. | (Signed) WM. C. STARR, Secretary. 
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Exuipir “ EB.” 


This indenture, made and entered into on this 26th day of April, 
A. D.1881, between the the Nevada and Oregon Railroad Company, a 
corporation incorporated under an act of the Legislature of the 
378 Stateof Nevada, entitled An act to provide for the incorpora- 
tion of railroad companies and the management of the affairs 
thereof and other matters relating thereto, approved March 22, A. D. 
1865, and the acts amendatory thereof and supplementary thereto, 
on, to wit, the Ist day of June, A. D. 1880, party of the first part, 
and the Nevada and Oregon Railroad Company, a corporation 
formed and organized on the 25th day of April, A. D. SSL, under 
the above-entitled act and the acts amendatory thereof and supple- 
mentary thereto, party of the second part, witnesseth : 

That the said party of the first part, for and in consideration of 
the sum of one dollar, lawful money of the United States, to it in 
hand paid by the said party of the second part, the receipt whereof 
is hereby acknowledged,and of divers other good and valuable con- 
siderations it thereunto moving, has granted, bargained, sold, aliened, 
assigned, released, conveyed, and confirmed, and by these presents 
does grant, bargain, sell, alien, release, convey, and confirm, unto the 
suid party of the second part and to its successors and assigns for- 
ever all the following property, franchises, and estate, real and per- 
sonal, now constructed, purchased, acquired, held in possession, or 
owned by it, said party of the first part, to wit: All the railroad line 
of the said party of the first part, commencing at or near the town 
of Aurora, in the State of Nevada, and running thence to a point 

in the State of California at or near the boundary line be- 
379 tween said State of California and the State of Oregon, and 
where said boundary line between said States intersects the 
western shore of Goose Lake, and extending through the counties 
of Esmeralda, Douglas, Ormsby, Washoe, and Roop, in the State of 
Nevada; thence into and through the counties — Sierra, Lassen, and 
Modoe, in the State of California, a distance of three hundred miles, 
as near as may be, including all the lands and estate, real and per- 
sonal, rights of way, roadway, track and tracks, together with all 
the superstructures, tools, maps, and profiles of said line, field-notes 
of survey thereof, contracts, choses in action, and all other property 
held or owned by said party of the first part pertaining to said rail- 
road, and all the corporate rights, privileges, and franchises of said 
party of the first part pertaining to said road, together with all and 
singular the tenements, hereditaments, and appurtenances thereunto 
belonging or in anywise- appertaining, and the reversion and re- 
versions, remainder and remainders, rents, incomes, issues, and 
profits thereof, with all the rmglts, titles, interest, estate, property, 
possession, claim, and demand in law or in equity of the said party 
of the first part of, in, and to the same orany part or pareel thereof; 
to have and to hold the above granted and deseribed premises, 
estate, property, and franchises, with the appurtenances, unto 
v80 the said party of the second part and to its successors and 
assigns forever. 
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In witness whereof the said party of the first part has hereunto 
affixed its corporate seal and caused these presents to be attested by 
its president and secretary the day and year first above written. 

[SEAL. | THE NEVADA AND OREGON 
RAILROSD COMPANY, 
By GEO. L. WOODS, President. 
S. C. SCOVILLE, Seeretary. 


STATE OF NEVADA, oe 
County of Washoe, | sty 


On the twenty-seventh day of April, A. D. one thousand eight 
hundred and eighty-one, personally appeared before me, IH. L. Fish, 
a notary public in and for the county of Washoe and State of Ne- 
vada, Geo. L. Woods, president, and S. C. Scoville, secretary of the 
Nevada and Oregon Railroad Company, a corporation incorporated, 
to wit, on the Ist day of June, 1880, to me personally known to be 
the persons whose names are subscribed to the foregoing instrument 
as the president and secretary of said company, who each acknowl- 
edged to me that he executed the saine in his official capacity, for and 
on behalf and in the name of said company, as its free and volun- 
tary act aud deed for the uses and purposes therein mentioned, and 
in pursuance of a resolution of the board of directors of said com- 

pany directing such deed to be executed, by signing the same 
esl as president and secretary and affixing thereto its corporate 
seal. 

In witness whereof I have hereunto set my hand and affixed my 
official seal the day and year in this certificate first above written. 

[SEAL.] H. L. FISH, 
Notary Public. 


Recorded at request of 8. C. Scoville. Filed April 28th, A. D. 1881, 
at 40 min. past 5 p.m. 
JNO. B. WILLIAMS, 
County leecorder. 


STATE OF NEVADA, aes 
fount of Washoe, j —_ 

I, John B. Williams, county recorder in and for said county, do 
hereby certify the foregoing to be a full, true, and correct copy of 
the record of the original deed from the Nevada and Oregon Rail- 
road Company, a corporation, to the Nevada and Oregon Railroad 
Company, a corporation, as the same appears on pages 211-12, in 
volume 9 of Deeds, records of said county, now in my charge. 

Witness my hand and official seal, at Reno, in said county, this 
16 day of September, A. D. 1881. ; 

[SEAL. | JNO. B. WILLIAMS, 


County Recorder. 
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Exurpit “ FL” 
This agreement, made and entered into this 26th day of April, A. 
DD. 1881, between the Nevada ard Oregon Railroad Com- 
os2 pany, a corporation organized under the laws of the State 
of Nevada, on the 25th day of April, A. D. 1581, party of 
the first part, and Thomas Moore, of the city of Elizabeth, State 
of New Jersey, party of the second part. 

Whereas the Nevada and Oregon Railroad Company, a corpora- 
tion organized under the laws of the State of Nevada, on, to wit, the 
Ist day of June, A. D. 1880, and said Thomas Moore have hereto- 
fore entered into certain contracts whereby the said Moore, in con- 
sideration of certain covenants and promises on thegpart of said last- 
named corporation in said contract expressed and contained, cov- 
enanted and agreed with said last-named corporation to build and 
equip, as in said contracts provided, a certain railroad and the sev- 
eral sections thereof in said contracts described ; and 

Whereas the said last-named corporation has sold and assigned to 
the party hereto of the first part all its corporate rights, privileges, 
and franchises, rights of way and estate, and all its property, real 
and personal, of whatsoever nature or description, and choses in 
action, including said contracts : 

Now, therefore, this agreement witnesseth : 

That the parties hereto, for and in consideration of the sum of 
one dollar, lawful money of the United States, by each to the other 
paid, the receipt whereof is hereby acknowledged, do mutually 

premise, covenant, and aueree, the one with the other, to adopt 
083 each and all of said contracts as contracts between the party 

hereto of the first part and the party hereto of the second 
part, it being mutually agreed and understood by and between 
the parties hereto that the party hereto of the first part shall be 
bound to the party hereto of the second part to keep and perform 
all the covenants and agreements iu said contracts expressed on the 
part and behalf of the said The Nevada and Oregon Railroad Com- 
pany, a corporation Incorporated on, to W it, the lst day of June, A. 
1). 1880, and that the said Moore, the party of the second part, shall 
be bound to the party of the first part to keep and perform all the 
provisions and covenants in said contracts expressed to be kept and 
performed by and on the part of the said Moore, as fully to all 
intents and purposes as though each and ail of said contracts were 
originally made and entered into between the parties hereto. 

In witness whereof the party of the first part has hereunto affixed 
its corporate seal and caused these presents to be attested by its 
president and secretary, and the party of the seeond paar has here- 
unto set his hand and seal the day and year first above written. 

[| CORPORATE SEAL. | -~ NEVADA AND OREGON RAIL- 
ROAD COMPANY, 


(Signed by) GEO. L. WOODS, President. 
(Signed by) Ss. C. SCOVILLE, Secretary. 


(Signed) THOMAS MOORE. (SEAL. 
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384 Exureit “G.” 


Articles of agreement, made and entered into this twenty-fourth 
day of May, in the year of our Lord eighteen hundred and eighty- 
one, between Thomas Moore, of Elizabeth, New Jersey, party of the 
first part, and the Nevada and Oregon Railroad Company, of the 
State of Nevada, party of the second part, witnesseth : 

That whereas the Nevada and Oregon Railroad Company, incor- 
porated June Ist, 1880, did, on the 4th day of December, A. D. 1880, 
enter into a contract with said Thomas Moore for the construction 
and equipment of 170 miles, more or less, of the Reno Division, from 
near Beckwith Pass to the Oregon line; and whereas said company 
has, by deed, conveyed all its property, rights, and contracts to the 
Nevada and Oregon Railroad Company, incorporated April 25th, A. 
D. 1881; and whereas said latter-named company has assumed all 
contracts of the Nevada and Oregon Railroad Company ; and whereas 
unforeseen and unavoidable delays have occurred, rendering it im- 
possible to commence the contemplated work as soon as expected: 

Now, therefore, in consideration of the above and of the sum of 
one dollar paid to each party by the other, the receipt of which is 
hereby severally acknowledged, it is hereby agreed between the par- 
ties hereto that the aioresaid contract shall be extended in full in 

all respects for the term of one year. 
J8O In witness whereof the party of the first part hath hereunto 
set his hand and seal, and the party of the second part hath 
caused these presents to be signed by the president and secretary, 
thereunto duly authorized by resolution — its board of directors, and 
its seal to be attached this twenty-fourth day of May, A. D. 1881, at 
Reno, Nevada. 


(Signed) THOMAS MOORE. |seat.] 
[CORPORATE SEAL. | NEVADA AND OREGON 
RAILROAD COMPANY, 
(Signed) By GEO. L. WOODS, President. 
(Signed) 8S. C. SCOVILLE, Secretary. 
STATE OF NEVADA, ) 


’ ¥ ’ ‘i SS . 
Countu of Washoe, | 


On the 30th day of May, A. D. one thousand eight hundred and 
eighty-one, before me, Rh. 5. Osburn, county clerk and ex officio clerk 
of the second judicial district court in and for said county of Washoe, 
personally appeared Geo. L. Woods, president, and S. C. Scoville, 
secretary of the Nevada and Oregon Railroad Company, a corpora- 
tion, personally known to me to be the individuals described in and 
who, as president and secretary, respectively, and in the name of the 
said Nevada and Oregon Railroad Company, executed the annexed 
instrument as the party of the second part thereto, and they and each 
of them duly acknowledged to me that they, as the president and 

secretary of said company, executed the same freely and vol- 
386 ~—suntarily as and for the act and deed of the said Nevada and 
Oregon Railroad Company and for the uses and purposes 


é 
j 
- ~~! 
| 
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therein mentioned; and on the said 50th day of May, A. D. 1881, 
also personally appeared before me, R.S. Osburn, county clerk and 
ex officio clerk of said second judicial district court in and for said 
Washoe county, Thomas Moore, personally known to me to be the 
individual described in and who executed the said annexed in- 
strument as the party of the first part thereto, and he acknow!l- 
edged to me that he executed the same freely and voluntarily and for 
the uses and purposes therein mentioned. 
In witness whereof I have hereunto set my hand and affixed the 
seal of said district court the day and year hereinbefore written. 
[SEAL. | (Signed) R. S. OSBURN, Clerk, 
(Signed) By W. L. KNOX, Deputy. 


Exatpir “ HH.” 
Series A. Reno Division. 
First Division, Reno to Beckwith Pass. Nevada and Oregon Rail- 
road Co. Capital stock, $6,000,000; S100 per share. Location, 


north from Reno via Long Valley, Madeline Plains, Pitt river, 
and Goose Lake to Oregon. 


This certifies that has this — day of , 1880, 

387 subscribed for — shares of the capital stock of the Nevada and 

Oregon Railroad Company, and agrees to pay such subserip- 

tion as follows: Twenty per cent. on the tenth day of January, A. 

D. 1831, and ten per cent. per month thereafter until fully paid, with 

the privilege of making full payment at any time, and when fully 
paid the subseriber shall receive his proper stock certificate. 

Dated —, 1SS0. , 
NEVADA AND OREGON RAILROAD CO., 


By 


Nevadaand Oregon Railroad Co. Capital stock, $6,000,000; $100 per 
share. Series A. Reno Division. First section, Reno to Beck- 
with Pass. 

hereby subseribes for — shares of the capital stock of the 

Nevada and Oregon Railioad Company, and agrees to pay such sub- 

scription as follows: Twenty per cent. on the tenth day of January, 

A. D. 1881, and ten per cent. per month thereafter until fully paid, 

reserving the privilege of making full payment at any time. 


Certineate. 


I hereby certify that I lave carefully compared the above and 
foregoing documents, Exhibits “A” to “II,” inclusive, except Ex- 
hibits “E” and “ H,” with the originals, as recorded by the 

v88 county recorder of Washoe county, Nevada, in the record of 
bonds and agreements in said oflice, and that said exhibits, 
except “ E” and “ H,” are true and correct copies of said instru- 
ments as recorded aforesaid. I further certify that no record in said 
20—471 
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county recorder’s office could be found after diligent search of Ex- 

hibits “FE” and “ Ef.” 
Sept. 26, 1880. 

N. SODERBERG, 


Special Eraminer. 


WittraM Werster, called for complainants, sworn and examined. 
Direct examination by Mr. CLARKE: 


Question. Have you the bonds which were issued to you and 
which were mentioned in the testimony of Mr. Deal ? 

Answer. No, sir. 

Q. What disposition have you made of them ? 

A. Those bonds I delivered to William Wright, in the valley out 
here, who is the executor of my father’s estate, as security for moneys 
that I had from that estate. I owe the estate about two thousand 
dollars, for which it holds my note. 

Q. Did the indebtedness exist at the time the bonds were delivered 
or before? 

A. Existed before the delivery of the bonds. Some time in March 

the executor informed me that it was the desire of my mother 
389 that I pay the note if convenient. I informed them I had 

the money, but did not wish to let the money go. I wanted 
to use it. Afterwards I received the bonds and passed over the 
bonds to the executor. 

Q. How many bonds? 

A. I passed over at that time 8 bonds. 

Q. What were those bonds given to you for? 

A. They were given to me for services rendered to the company, 
with the exception of $1,500 assumed by the company, due me from 
Moore. 

(). What was the account for which the retainer from Moore was 
due upon account of services? 

A. It was for services rendered in the suit of Thomas Moore 
against the Nevada and Oregon Railroad Company, Wheeler, and 
others—the same action mentioned by Mr. Deal—and other suits we 
were retained in. 

Q. Did it include compensation for your services in defending 
Moore in the case of the State against Moore ? 

A. No, sir; it did not. There was not any part of it for that 
case. 


Cross-examination — WititiaM Wesster by Mr. DEAL: 


Question. Mr. Webster, when was it that the 8 bonds were trans- 
ferred by you to Mr. Wright that you have mentioned ? 
390 A. They were transferred by me to Mr. Wright some time 
about the Ist of April, 1883. 
Q. That was before this suit was brought? 
A. Yes, sir. 
Q. Had Mr. Wright any notice whatever of any contract between 
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Moore and the company or between the company and Moran Brothers 
of any nature or kind whatever ? 

A. None whatever; no, sir. I explained to him why I gave him 
the bonds. I told him if he wanted the money I would raise it, but 
that I rather desired not to pay it then. 


Mr. CLARKE: 


(. There are 13 in all? 

A. Yes, sir. 

Q. They are held as security for an indebtedness of $2,000 ? 

A. Yes, sir. 

Mr. DreaL: 

(). The last 5 bonds were never received by you and were deliv- 
ered to Mr. Wright by your direction ? 

A. Instructions were given to Mr. Balch, I believe, to send them 
to Mr. Wright by Wells, Fargo & Co., and they were received by 
him through Wells, Fargo and Company. 

Q. Had you any knowledge of an agreement between the Moran 
Brothers and the Nevada and Oregon Railroad Company by the 
terms of which the company : agreed. with the Moran Brothers that 
they would not issue more than "$10,000 bonds to the mile? 

A. No notiee of any such agreement. I don’t know of the 
O91 existence of any such agreement or that any such agreement 
ever existed. 

I have read over the foregoing pages of my testimony on direct 
and cross examination and corrected the same, and the testimony as 
so corrected by me is correct. 


W. WEBSTER. 


Subseribed in the presence of the special examiner and the coun- 
sel for the respective parties this 6th day of October, A. D. 1583 
N. SODERBERG, 


Special Eraminer. 


W. EF. F. Dear, ealled for the complainants, sworn and examined. 
Direct examination by Mr. Clarke: 

(Jucstion. Are you the W. E. I. Deal who is a party to this suit? 

Answer. | am. 

Q. How many, if any, of the bonds of the Nevada and Oregon 
Railroad Company do you hold ? 

A. I hold none, but Charles T. Bender holds one bond in trust for 
me in which [am interested to the extent of $562.50, I think, the 
amount stated in the answer. 

Q. When did you acquire that interest and how ? 

A. At the time of the meeting of the board of trustees of the Ne- 
vadaand Oregon Railroad Company I had presented a claim for le Ba aul 

services rendered to that company from about September 27, 
392 1881, up to the date of that meeting, which I think was in 
January, 1885. [I had had correspondence with Mr. Webster, 
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with whom I was associated in business for the company, and we 
had agreed what we would charge for our services, and at the meet- 
ing the board of trustees claimed that we had charged them too 
much, and they reduced my bill from either $4,500 or $5,500 to 
$3,500—that is, for my services rendered to the company—and I was 


notified by Mr. Balch, the president of the company, and it was my — 


understanding at the time of that meeting held in January, 1883, 
that the company had agreed with Thomas Moore to assume and 
pay a part of a retainer due William Webster and myself for serv- 
ices we had rendered Moore in a case brought by Moore against 
Nevada and Oregon Railroad Company, E. D. Wheeler, Trenmor 
Coffin, and John Sunderland. It was the suit in which was involved 
the validity of the $50,000 shares of stock of the Nevada and Oregon 
Railroad Company which was decided in the circuit court of the 
United Siates, ninth cireuit and district of Nevada. Mr. Webster 
and myself agreed to take the company’- — for that much of Moore’s 
bill, refusing to receipt for any more, except upon account. $3,500 
was dve me from the company for services rendered to the company, 
and the balance, $2,500, was due Judge Webster and myself for serv- 
ices rendered Thomas Moore, which the company assumed for 

Moore. Of that I was entitled to $1,000 and Judge Webster 
395 to $1,500. The company cut down the amount of the whole 

bill to $5,500 for what was due me by the company and the 
$1,000 of the amount due from Thomas Moore and assumed by the 
company, as | was notified, and I received of the first-mortgage 
bonds of the company the five bonds mentioned in the complaint 
in this suit and the fractional bond which is now held by Bender in 
trust for me. About the 30th of March of this year | transferred 
four of those bonds to Mrs. Catherine Winnie, one of the defendants, 
as security for money loaned, which I owe and which she holds to 
this day as security for that. That was quite a long time before 
these suits were instituted. ‘The other bond which was issued to me 
I transferred to Tlomer 8S. King, in San Francisco, a broker there, 
as security for a promissory note of $1,000 which I owed bim and 
which I still owe him and the bond he still holds. Mrs. Winnie 
also holds the four bonds which I delivered about the 3rd of March 
last as security for money loaned. When this action was com- 
menced negotiations took place between the company—Nevada and 
‘Oregon Railroad Company—and Mr. Webster and myself with refer- 
ence to attorney's fees for future services to be rendered that com- 
pany, and we agreed with the company to render them our 
legal services in any business that: they might have for a vear 
from the adoption of the resolution that has been introduced 
in evidence. I[ think it was in April of this year, and those 

services were to include any services we might be required to 
ov4 render in these cases—that is, in the present case of Moran 

Brothers against McMurray and others and the foreclosure 
suit brought by the Union Trust Company against the Nevada and 
Oregon Railroad Company—and we agreed for ten of those bonds ; 
that we would give our services in any business the company might 
have for a year, and it was to include services rendered beyond a 
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year, provided this litigation should continue beyond the vear. Of 
those ten bonds I was to receive five for my services and Judge 
Webster was to receive the other five. I have never received any 
of those five bonds, but I directed Mr. Balch to send two of those 
bonds to Judge Lewis and the other three bonds to George H. Dana. 
‘The bonds sent to Judge Lewis were sent to him in payment of 
money which [ owe him upon partnership account, and the three 
bonds issued to George H. Dana were sent to him and received by 
him as security for a balance due on a note given in a stock trans- 
action, upon which there was due at that time $4,500, and there is 
still due at least that amount. I think it is more than that. It is 
at least that amount. Judge Lewis and George H. Dana still hold 
those bonds. 

(). Recurring to the two bonds you have last mentioned, were they 
given in compensation of the services to be rendered by yourself and 
Judge Webster in this action ? 

A. They were to include that. 
o9d Q. Do they include payment for services rendered by your- 
selfand Judge Webster for the several defendants other than 
the corporation ? 

A. We agreed to defend these suits su far as the other parties are 
concerned. I know nothing about that. My agreement, as far as I 
am concerned and so far as Judge Webster is concerned, was with 
the company. We agreed to defend these suits. Anybody who was 
interested in them we agreed to defend. 

(). So that the company pay you with ten bonds for whatever sery- 
ice you render for the several defendants ? 

A. And also ineluding any litigation that might arise during the 
year and any advice we might render the company. 

(). Do you understand that the corporation as such has any de- 
fence or has any real interest in the defence, it being to determine, as 
between Moran Brothers and other bondholders, the right te partici- 
pate in the fund? 

A. As between Moran Brothers and the company, the company 
may not have any interest; but so far as | am concerned and Judge 
Webster the company is interested in paving our fees. 

(). But I speak of their interest between Moran Brothers and the 
company. 

A. It may not, so far as that is concerned. Icertainly would have 

refused to take employment in the case unless I made that as 
396 =acondition that they should issue these bonds before ] would 

be employed. I think I wrote Mr. Webster and told him 
they must issue these bends as we directed before we would be em- 
ployed. 

Q. What is the real interest of the company in this suit? 

A. As between Moran Brothers and this company, I don’t know 
that they have an interest. 

(). The road was not a party at the time you were employed. It 

ras made so after your answer? 

A. I believe so. 

Q. When you made this contract with the company and tcok the 
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bonds had you notice of the several contraets between the Nevada 
and Oregon Railroad Company and Moore, the contractor construct- 
ing the road ? | 

A. Certainly; so far as the contracts are concerned that were made 
between Moore and the old company and Moore and the present 
company, I had legal notice of anything contained in those contracts, 
but I never knew of any contract between the corporation defendant 
and Moran Brothers such as is alleged in the complaint in this 
action, nor have I to this day heard of any such contract. I never 
saw the contract Mr. Balch mentioned, made some time in 1882, in 
New York, with Thomas Moore, until after this action was brought, 

and never knew of its terms until after this suit was brought. 
397 Q. You speak of that in the bill, which alleges an agree- 

ment on the part of the company not to issue more than 
$10,000 ? 

A. Yes, sir; as a contract. made between Moran Brothers and the 
corporation. Aud, as far as these parties are concerned to whom I 
have transferred these bonds, none of them had notice even of the 
contracts between Moore and the company. They did not either of 
them see the record. On the contrary, each and all of these parties 
were informed by me that it was my opinion that every bond issued 
to me was just as good as every bond issued to Mr. Moran or Moran 
Brothers. 

Q. I wish you would state generally the character of services which 
yourself and Judge Webster rendered to the corporation defendant 
in payment of which the first bonds were issued to you? 

A. The bonds were to represent the $3,500 which tine company 
agreed to allow me, and for which they issued bonds to me, were for 
services rendered by me between September 27, 1881, and January, 
1885. They consisted of professional services rendered to the com- 
pany in its litigation and giving it advice. It is my opinion as a 
lawyer that if the company had paid me $5,000 for the services I 
rendered this company it would not have been more than a reason- 

able fee. They consisted in defending suits in which the com- 
098 pany was 2 party and was involved and in advice to the com- 

pany. I had knowledge of the fact that from September 27, 
1881, down to the present time Judge Webster has been constantly 
in the employment of this company prosecuting its suitsand defend- 
ing suits and rendering advice to the company, and that if, instead 
of having bonds issued to him, he had received the cash their face 
represents I don’t think he would have been overpaid at all for his 
services. . 

Q. Can you state that the bonds issued to him were issued under 
like circumstances and conditions as those issued to you ? 

A. I can state this, that at the time that I received the bonds for 
the $4,500 at 80 cents on the dollar that Judge Webster received 
bonds for his services, including $1,500 assumed by the company, 
as I was informed by Mr. Baleh, due Mr. Webster on account of re- 
tainer by Thomas Moore and services rendered directly to the com- 
pany—I think $6,500. I think he received altogether 8 bonds and 
a fraction of a bond, $125. I believe that $125 is in the hands of 


CHARLES MORAN ET AL., &€¢. 159 


Bender as trustee. Mr. Bender holds a number of bonds ; they were 
all issued for $1,000 each, and he holds them for different parties 
owning fractions of them. 


End of testimony of W. E. F. Deal. 


I have read over and corrected the foregoing pages, being my 
direct examination, and the same as so corrected is true and cor- 


rect. 
W.E. F. DEAL. 


399 The foregoing testimony of W. E. F. Deal, having been pre- 

viously read over and corrected by him, was signed by him 
in my presence and in the presence of counsel for defendants, com- 
plainants’ counsel not appearing, this 15th day of October, A. D. 
1883, being a day regularly appointed by me, upon notice to both 
parties, for taking the testimony for defendants here. 

N. SODERBERG, 
Special Examiner. 


Reno, Oct. 15, 1885. 


A. H. Mannina, called for the complainants, was duly sworn, and 
testified as follows: 


Direct examination by Mr. CLARKE: 


Question. What is your name, age, and residence ? 

A. My name is A. H. Manning; age, 51; residence, Reno, Washoe 
Co., Nevada. 

Q. What office do you hold in the Nevada and Oregon Railroad 
Company ? 

A. I am one of the directors of the railroad ; also treasurer. 

Q. How long have you been such director ? 

A. I think over two years. 

Q. And how long treasurer ? 

A. The same length of time. 

Q. Are you the A. H. Manning of the firm of Manning & Berry? 

A. Yes, sir. 

Q. Did you know Thomas Moore? 
400 A. Yes, sir. 
Q. Were you acquainted with him during the time he was 

contractor to contract the Oregon and Nevada road ? 

A. Yes, sir. 

QQ. Where was his headquarters and principal place of business 
during the time he was engaged in building the road ? 

A. Well, I don’t know where his headquarters was principally. 

(). Where did he do his business? Did he not do his business at 
your store? 

A. Not much of it. Fora short time he did; he had done his 
business and trade with A. J. Clark for some time belore he done 
his business with us. 
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Q. Did Moore do business with the firm of Manning and Berry ? 

A. Yes, sir. 

Q. What was the character of the business ? 

A. Buying supplies for the railroad. 

Q. What kind of supplies? 

A. He bought powder, bought steel; he bought picks, shovels; he 
bought }-rovisions. 

(). You knew Moore quite well ? 

A. Pretty well. 

Q. Did you understand the relation he held, whether that of con- 
tractor or not, with Nevada and Oregon R tailroad ? 

A. Whether he wasa contractor—no; I did not. I did not know 

how he was building the road. 
401 @. You were a director of the road, were not you ? 
A. I was a short time before Moore left. 

Q. You were a director during Moore’s operatiuns ? 

A. No; not entirely. 

Q. Well, during a portion ? 

A. Yes, sir; a portion of the time. I think I was director from 
some time in the fall until January—before Christmas, before De- 
cember. 

(). Did you have meetings of the board during that time? 

A. Yes, sir; a few meetings. 

Q. Was Moore present ? 

A. I don’t think he was. 

(). Did he make any reports to the board ? 

A. No, sir; no reports. 

Q. Did he have any transactions with the company before you as 
director ? 

A. Not while I was director. | 

Q. Do I understand you to say you did not know Moore was a 
contractor with the Nevada and Oregon Railroad Company ? 

A. No; I could not swear that I did. 

Q. Diden't vou hear it was so? 

A. Yes, sir, common talk. 

Q. Did you not hear Moore say so? 

A. I might have heard Moore say so. 

Q. You knew he was acting as such from what people said * ? 

A. I knew he was boss of the construction of the road. 
402 Q. Did you not sell him goods as contractor ? 
A. I sold goods to Thomas Moore. 

Q. Certainly—as contractor ? 

A. As builder; I did not say he was contractor. 

Q. Well, as builder ? 

A. Yes, sir. 

Q. For what length oftime did you sell him goods ? 

A. I think [ commenced selling him goods in 1881. 

Q. Just refresh your recollection, if you can. 

A. June, 1881, up to the time and awhile after he left ; he left the 
16th of November, 1881. 

Q. You continued to sell him goods after he left ? 
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A. Yes, sir. 

Q. What character of goods? 

A. The same character I mentioned—powder, tools, and provis- 
ions; coal, stone coal. 

(). Tools to be used in the construction of the road ? 

A. Yes, sir. 

Q. Supplies to feed his men? 

A. Yes, sir. 

(). How did you charge those goods ? 

A. I charged them to Thomas Moore. 

Q. About what amount of supplies did you furnish him ? 

A. The amount of—rising $15,000. 

@. When did Manning and Berry cease to do business ? 

A. The 25th of last January, | think it was. 

(. Did Moore ever settle with you for the goods? 

A. No, sir. 
403 Q. Did he ever setile in part with you for the goods fur- 
nished? I do not speak of the balance you have stated here. 

A. He paid us some during the time we furnished. 

Q. Was this $13,000 and odd dollars the balance? 

A. Balance due. 

Q. I asked you to state the amount approximately furnished to 
Moore at any time; you have stated the balance, it seems. 

A. Well, it appears to me, as near as | can recollect, he paid us 
once $600, once a $1,000. 

(). Those payments, added to the sum you have named of 15,000 
and odd dollars, would make the aggregate of the goods furnished ? 

A. Yes. 

(. 14,600 dollars in all; now, did the Nevada and Oregon Rail- 
road Company at any time release Moore from his contract? 

A. I don’t know. 

(). Not to your knowledge? 

A. I don’t know that they did or that they did not. 

@. Well, as a member, as a trustee, or director of the read and its 
treasurer, you would be likely to know if it had oceurred ” 

A. I know this, as a director, that: they assume- Moore's indebt- 
edness and took the contracts off his hands. 

(). Was that by forma: resolution ? 

A. Well, I could not say. 
404 (). How do you know they assumed his indebtedness and 
took the contracts off his hands? 

A. From the president, Balch. 

(. You do not know it otherwise than from Balch ? 

A. No; I do not. If.it is on resolution I do not know. 

Q. Manning and Berry had at one time twenty-eight bonds, if I 
understand it, Mr. Manning ? 

A. No. 

Q. How many? 

A. The account was signed over to C. T. Bender, and he got them. 

Q. What account was assigned ? 
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A. These accounts against the Nevada and Oregon Railroad Com- 
pany. 
(). Had you any account against the Nevada and Oregon Railroad 
Company other than your account against Moore? 
A. Yes, sir. 
@. What was that for? 
A. That was—some of it was for supplies that the company bought 
that was not charged to Moore; but the largest part of it was a judg- 
ment that we paid that Hatch had against the company and a judg- the 
ment that Phi Bates had against—I don’t know whether his was 
against Thomas Moore or the company. 
Q. What was the claim of Manning and Berry against the Nevada 
and Oregon Railroad Company for—supplies or anything 
405 furnished by Manning and Berry to the railroad company ? 
A. (No answer.) | 
(). State the several demands to secure which the bonds were de- | 
livered to ©. T. Bender as trustee. | | 
A. Well, there was $1,627.05 for supplies for the company directly ; | 
there was $5,000, and fifty dollars interest paid to Hatch on Hatche’s | 
judgment against the company; there was 2,400 dollars for lease of | 
rolling stock ; there — $840.15 costs paid in the Hatch case, Hatch | 
judgment; $832.75 paid Phi Bates judgment; there was $11,965.70 
ona judgment we had against Thomas Moore. This $11,965.70 isa | 


ee 


balance due Manning and Berry from Moore after deducting the sf 
amount realized on the sale of the rolling stock, locomotive, and - 
cars. | 


Q. That makes the aggregate $22,810.90. When were the supplies 
furnished for which you make the charge of $1,625.75? 

A. The most of them was furnished after Mr. Moore left and Mr. 
Baleh took charge of the road. 

Q. What was the character of these supplies? 

A. The character was provisions and picks and blacksmithing. 
We paid their blacksmith bills. 

Q. Supplics used in the construction of the road ? 

A. Yes, sir. 

Q). Was the company then and by itself engaged in constructing 
the road ? 

A. Yes, sir. 

. It had no contractor? 

A. No contractor at that time. 
406 Q. Are these supplies charged at the current market prices ? eS « 
A. Yes, sir. 

Q. Any payments made on the account of $1,622.75? 

A. I don’t think there was any payment made on that. 

Q. The next item is 5,050 dollars, paid to Hateh? 

A. Yes, sir. | 

Q. A. J. Hateh? What was Hatch’s claim upon which that pay- 
ment Was made? 

A. It was a judgment against the N. & O. R. R. Co. 

(J. Is that judgment here recovered against the company for a 
claim which he asserted against the old corporation ? 
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A. I don’t know whether it was against the old or new or against 
both of them. 

(. He brought that suit, don’t you remember, Mr. Manning, for 
services, &c., rendered before the present incorporation ? 

A. No; I know he brought the suit for services as surveyor, but 
I did not know whether it was against the new or old incorpora- 
tion. 

Q. Don’t you remember the litigation which occurred between 
HTateh and the present incorporation? Didn’t you testify on the 
trial? Were vou not a director at the time the suit was commenced 
and tried? You were a director and treasurer ? 

A. Yes, sir; but I was no witness in the ease. 

Q. Don’t you remember that the company defended that suit, 

denying its liability ? 
407 A. I knew that they denied their liability, or a portion of 
it. I don’t know that they did all of it. 

Q. Hlow did Manning and Berry come to pay the 5,050 dollars ? 

A. Hateh got an attachment against Moore or against the com- 
pany, and he attached the rolling stock and all the property that 
he could find—the maps, the rolling stock, and the tools—every- 
thing except the road and the road-bed ; and we went.on the bond— 
Manning and Berry—and released that property, as we supposed at 
the time, just merely to release the property, not to assume the lia- 
bility for the judgment, which we found out afterwards we had 
assumed. That is the way we become involved. 

Q). Did that rolling stock belong to the company or Moore? 

A. I don’t know who it belonged to at that time. 

(). Moore claimed it, didn’t he”? 

A. Moore claimed it. 

Q). This 5,050 dollars was part only ? 

A. The notes were given payable at different times, and that was 
the first note that became due. 

Q. Do you remember the date of this payment of 5,050 dollars, or 
about the date of it? 

A. I think it became due in December, 1882. 

Q. And was it paid about that time? 

A. It was paid at the time that it became due. 

Q. The next item is 52,400 for lease of rolling stock ? 

A. Yes, sir. 
408 (). Is that the same rolling stock which Hateh had at- 
tached and which was released to Moore upon your bond ? 
A. I think that a portion of it was. [ don’t know that it all was. 

Q. Do you know that there was any rolling stock other or in ad- 
dition to that which Hatch had attached ? 

A. No, sir. 

Q. How did you acquire that rolling stock and the right to 
lease it? 

A. We attached it as Moore’s property after Moore had left. 

(). For this demand, which you have stated here, of about $15,000? 
A. Yes, sir. 

(. It was in that case? 
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A. Yes, sir; that note became due September first, 1882. 

Q. Then, if I understand you, for your demand the one that 
is embraced in this account 

A. ({nterrupting.) That balance of $15,000. 

Q. Against Moore you attached the rolling stock ? 

A. Yes, sir. 

Q. As Moore’s property ? 

A. As Moore’s property. 

Q. Did you sell it on your judgment ? 

A. I did. 

Q. Bid it in? 

A. Yes, sir. 
409 (). And it was after you had purchased it that vou leased it? 
A. Yes, sir; it was after we purchased we leased it. 

Q. What sum did you bid for it? 

A. 3,000 dollars. 

Q. For what length of time did you lease it to the company for 
2,400 dollars ? 

A. We leased it by the day. 

Q. How much ? 

A. 10 dollars. 

Q. If ! understand, then, this $11,963.70 balance of the Moore ac- 
count you have in jndgment against Moore? 

A. Yes, sir; it was in judgment against Moore. 

Q. And is in judgment now? 

A. The judgment has never been cancelled, I guess. 

Q. That was Moore’s debt for the supplies you had furnished, as 
you have stated ? 

A. That was charged to Moore. 

Q. These bonds were given to secure that in part? 

A. That, among other deimands. 

Q. That is one of the demands, as I understand you, which the 
company assumed ? 

A. Yes. 

Q. Were you a director at the time ? 

A. Yes, sir. 

Q. Were you present at the meeting? 


A. Yes, sir. 
Q. Did you act as a director ? 
A. Yes. 
410 Q. The next item is $840.15 costs, paid in the Hatch judg- 


ment. What judgment was that? In the case of Hatch 

against the Oregon and Nevada Railroad Company ? 

A. Yes, sir. e 

Q. Did not Hatch have a suit against yourself and Berry on that 
release bond ? | er 

A. He had no suit. He attached our property—not any suit that 
we defended. : ; 

Q. Ile did sue you and attach your property ? 

A. Yes, sir. : 

(). I ask you if this $840.15 costs includes the costs of that attach- 
ment ‘ 
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A. I think it does. 

Q. The next item is Bates’ judgment of $852.75; was that a judg- 
ment — the company or against Moore? 

A. That was against Thomas Moore. 

Q. Bates had performed some services ? 

A. No, sir; he performed the services for the company. He was 
in the surveying party, and, as I always understood, the surveying 
was a part of the company’s work to do, but he charged it against 
Moore. He said he would not look to the company, and he sued 
Moore and got a judgment. 

Q. And that judgment against Moore is represented by this 
$832.75 ? 

A. Yes, sir. 

Q. That is one of the demands also which the company as- 

sumed ? 
411 A. Yes, sir. 

Q. Now, in addition to these 28 bonds, I call your atten- 
tion to 33 more, in all 61, which seem to have been issued and de- 
livered at the same time. 

A. Yes, sir. 

Q. Upon what authority were those bonds issued and delivered ? 

A. They were issued by authority of the board of the Nevada and 
Oregon Railroad Company’s directors. 

©. Who were the directors at that time? 

A. There was Mr. C. A. Bragg, who has testified here as a wiiness; 
W. F. Berry, of Manning & Berry; A. H. Manning, D. W. Balch, 
and George A. King. 

A. These constituted the directors and officers of the company at 
that time? 

A. Yes, sir. 

(). They were all present and acting, I presume? 

A. I believe we were all present. 

Q. And acting in the matter? 

A. Yes, sir. 

Q. W here was Moore at the time this meeting was held the 31st 
of January, 1885 ? 

A. I don’t know. 

(). He was not in this country ? 

A. No. 

(. He was not present at that meeting * 

A. He was not present at that meeting. 

Q. When did you last see Moore here? 

412 A. I think it was in Dee., 1881. 
(. He had been absent something more than a year? 
A. Yes, sir. 

Q. Was he at that time engaged in fulfilling any contract of con- 
struction with the company, in January, 1885? 

A. No, sir. 

(). Had not been for something over a year? 

A. Had not been for something over a year 

Q. The company had been itself constructing the road for itself 
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under the general management of the directors and Mr. Balch, I 
believe. 

A. Yes, sir. 

Q. Was MeMurray at that meeting, the 31st of January ? 

A. No, sir. 

Q. Was anybody there to represent him ? 

A. Mr. Balch represented Mr. McMurray. 

Q. Was any member of the Washoe Mill and Lumber Company 
present ? 

A. Mr. C. A. Bragg was present. 

Q. He was a member of that company ? 

A. I think he was. 

(). He was also a trustee ? 

A. Yes, sir. 

@. Was J. Schooling there? 

A. I don’t think J. Schooling was there. 

Q. Mr. Chamberlain ? 

A. No, sir. 

Q. Lonkey and Smith, or either of them ? 

A. Mr. Smith was there, | think. 
413 Q. Mr. Deal’? 
A. Yes; Mr. Deal. 
(). Mr. Webster? 
A. Mr. Webster. 
Y. David Evans? 

A. No, sir. 

(). A. Fraser ? 

A. I don’t think Fraser was there. 

Q. Clayton Belknap? 

A. No, sir. 

Q. Do you know what this claim of Clayton Belknap of $550 was 
for? 

A. Well, I don’t know, only that I was informed it was for legal 
services for the company, but what cases it was in I don’t know. 

(. Not servicesasan attorney? You donot mean that? 

Mr. Dea: He was special examiner in the case of Moore against 
the Nevada and Oregon Railroad, and Judge Sabin refused to allow 
that item of the cost bill on the ground that it was costs of the com- 
pany and the company had to pay it. 


End of direct examination. 


Cross-examination of A. H. Mannrne by Mr. DEAL: 


Q. Upon what representation or inducements held out to you by 

the Nevada and Oregon Railroad Company and its trustees 

414 did vou give credit to Thomas Moore for the supplies for 

which you obtained a judgment of 13,000 and odd dollars, 
against Moore, which you have mentioned ? 


Objected to by complainants as incompetent and immaterial. 
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A. We give Thomas Moore credit upon the representations of 
John Sunderland and A. J. Hatch. John Sunderland was director 
of the railroad company. He assured me thatthe company was on 
good financial basis; that I need not be afraid to give Thomas 
Moore credit or the company credit for whatever they wanted. 
Hatch, | think, was president and director; his assurance was to 
Mr. Berry. I don’t know what it was. [| had theretofore refused 
Mr. Moore credit. I then went to him and told him I would like to 
furnish him supplies for the road. He said he was trading with 
Mr. Clark then, but that he would make a change, and he after- 
wards came to me and asked me if [ wanted to supply him, and [ 
told him I did. 


The attorney for complainants made a motion to strike out the 
answer of the witness upon the grounds that it is not shown that 
Sunderland had any authority to make these representations for the 
company, nor is it shown that these representations were ever 
brought to the attention of the company or ratified. Further- 


more, the representations are all merely — and without any consid- 
eration. 

Mr. DEAL: 
415 Q. Was not John Sunderland the treasurer and financial 


agent of the company ? 

A. He was. 

(). Was not A. J. Hatch the active executive oflicer of the com- 
pany and had charge of the matter of construction ” 

(). Would you have given credit to Thomas Moore but for the 
representation made by the directors of the company ? 

A: No, sir; had refused them before. 

Q. Were those representations true ? 

A. No, sir. 

Q. As a matter of fact, was not the company, as you ascertained 
afterwards, after you had given the credit, without any financial 
standing ? 

A. Yes, sir; they were. 

Q. Your firm of Manning and Berry became embarrassed in con- 
sequence of the credit given Tiiomas Moore, and in consequence of 
that embarrassment your firm had to fail. 

A. The credit given to Thomas Moore and this judgment against 
the company is what embarrassed us. 

Q. You had given More credit for this sum of money, and you 
had also been attached in consequence of having become surety on 
the attachment in the case of Hatch — The Nevada and Oregon 
Railroad Company. ‘That was the direct cause? 

A. That was the direct cause. 

Q. When was it you made an assignment to Bender? 

A. The 25th of January, 1885. 

Q. Did that assignment carry with it all these claims you have 
mentioned, amounting to $22,810.90? 
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A. Yes. 

Q. At the time that the company issued these bonds to 
Charles T. Bender, your assignee, did you or vour firm have any in- 
terest of any nature or kind whatsoever in those claims? 

A. NO, sIr. 

(). Was the assignment made to Bender an absolute assignment ? 

A. Yes, sir. 

Q. Did you or your firm have any interest whatever in any event 
in any of these bonds or anything that might be derived from 
them ? : 

A. No, sir. 

Q. You delivered these bonds to Bender, your assignee, as treas- 
urer of the company? 

A. Yes, sir. 

Q. And you also delivered the other 33 bonds, making 61 in all ? 

A. They were delivered on the 31st of January or the first day 
of February. 

Q. Now, I understand as to this undertaking upon which Man- 
ning and Berry were sureties it was given to release an attachment 
issued against the Nevada and Oregon railroad in the case of A. J. 
Hatch against The Nevada and Oregon Railroad ? 

A. Yes, sir. 

Q. In that case the judgment was against the company ? 

A. The judgment was against the company. 

Q. And then Hatch, the judgment creditor, commenced 

417 = suit against Manning and Berry and Bragg to recover upon 

the bond given to release the attachment, and in order to 

recover judgment against you, and in order to settle that judgment 

you gave the notes of the firm, and your firm paid the first of these 
notes, amounting to $5,050? 


416 


Q. A judgment had been recovered against you for this sum ; do 
you remember the whole amount ? 

A. The whole amount over and above this $5,050? 

Q. No; iucluding it? 

A. No; I don’t remember; something over $16,000. 

Q. You say with reference to the Bates judgment that Moore 
claiined that the company was in fact liable for that amount ; it was 
the company’s indebtedness ? 

A. Yes, sir. 

Q. Did not the company admit that ? 

A. The company did admit that. 

(. Did not Moore make his defence that he did not do it, but the 
company owed it ? 

A. Yes, sir. 

Q. Bates went to werk for the company, but would not charge his 
account to the company, but charged to Moore; that is why he went 
against Moore? 

A. Yes, sir. 


End of cross-examination. 
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Redirect examination of A. H. MAnninG by Mr. CLARKE: 


Question. How and for what purpose were your demands 
418 against Moore and the Nevada and Oregon railroad assigned 
to C. T. Bender? 
A. To secure demands that C. T. Bender had against us or the 
bank had against us. 
Q. They were, then, assigned as security ? 
A. Yes, sir. 
Q. W hat was the indebtedness of Manning and Berry to C. T. 
Bender approximately ? 
A. I think it was in the neighborhood of $20,000. 
Q. Had the bank any other security ? 
A. Yes, sir. 
Q. What? 
A. Had our book accounts. 
©. About how much—about what amount of solvent debts? 
A. That 1 could not say. 
(. Come within $10,000 of it? 
A. $25,000 ; supposed to be solvent. 
(. Did they have anything else besides those books and accounts— 
any notes ? 
A. Had no notes. 
Q. Did not they have the note of Manning and Berry? Did not 
they have your promise ? 
A. They had our obligations. 
(). Has he those books yet ? 
A. No, sir; we have them now. 
Q. Have you settled your obligation with the bank ? Have Man- 
ning and Berry settled it? 
A. Yes, sir. 
419 ©. How? 
A. By collection. 
Q. Then you are no longer indebted to C. T. Bender ? 
A. No, sir. 
Q. You have made collections and discharged your obligations ? 
A. Yes, sir. 
Q. What has become of the bonds ? 
A. I have not seen the bonds. 
Q. What right has Bender to them now ? 
A. He claims the right. They have never been surrendered. 
Q. The obligations to secure which they were left with him has 
been paid ? 
A. Yes, sir. 


End of testimony of A. IH. Manning. 
I have carefully read over the foregoing pages of my testimony, 
being my direct, cross, and redirect examination, and corrected the 


same, and the same is correct. 
A. H. MANNING. 
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Subscribed before me, in the presence of the attorneys for the re- 
spective parties, this 29th day of October, 1585. 
N. SODERBERG, 


Special Examiner. 


The foregoing 253 pages contain all the evidence produced before 
me on the part of complainants in said cause. Each witness, before 
giving testimony, was solemnly sworn by me to testify to the truth, 

the whole truth, and nothing but the truth in said cause. 
420 Each witness, before subscribing his deposition herein, was 

by me requested to and did carefully read over and correct 
said deposition. 

Respectfully submitted, 

N. SODERBERG, 
Special Examiner. 
Dated Noy. 2, 1883. 


421 In the Circuit Court of the United States, Ninth Circuit, Dis- 
trict of Nevada. 


CHarLes Moran et als., Complainant-, 
v8. 
H. J. McMurray et als., Defendants. 


Testimony for defendants taken before N. Soderberg, special exam- 
iner. Published by order of court. Filed Nov. 19,1883. T. J. 
Edwards, clerk. 


Carson City, Nov. 12, 1888. 


To the honorable the judges of the circuit court of the United States, 
ninth circuit and district of Nevada: 

I have the honor herewith to submit a full and correct report of 
the evidence on behalf of defendants in said cause, taken before me 
and by me as special examiner for defendants, at Reno, Nevada, 
October 15, 22, and 29, 1883. 

N. SODERBERG, 
Special Examiner. 


422 Law Orrice or Wa. Wepsster, Esq., 
RrENo, Nevapa, October 15th, 1883, at 1.50 p. m. 


Defendants, with their witnesses, appeared before the special ex- 
aminer pursuant to notice. Complainants failed to appear until 
late in the afternoon. 

Mr. Deal said: I would like to have the special examiner make a 
note of the fact that we met here at the time and place of which 
you have notified General Clarke to take testimony, and that the 
attorneys for defendants appeared and waited until 10 minutes to 
two o'clock. 


Se et 
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FE. R. Sairn, called for defendants, was sworn, and testified as fol- 
lows: 
Direct examination by Mr. Dea: 
Question. What is your name, age, and place of residence? 
Answer. My name is E. R. Smith; am 36 years old, and I live in 
Virginia City, Nevada. 
Q. Are you a member of the firm doing business in the name of 
Lonkey & Smith? 
A. Yes, sir. 
Q. How long have you been a member of that firm ? 
‘A. About 12 years. 
Q. What business is that firm engaged in? 
A. Lumber business. 
Q. Did vou sell any lumber — bridge timber—your firm—to the 
Nevada and Oregon Railroad Company ? 
A, Yes, sir. 
423 Q. When was that? Iam speaking now of material for 
which your firm received bonds. 
A. About June 5, 1882. 
Q. For what purpose did they buy the lumber and bridge tim- 
bers from you ? 
A. Well, for the purpose of building the Nevada and Oregon rail- 
road. 
®. From Reno north on this Reno Division ? 
A. From Reno north on this Reno Division, about in the neigh- 
borhood of 35 miles — here. 
(. From Reno north ? 
A. Northerly direction. 
Q. What was the amount of the bill? 
A. $3,240. 
Q. Was that lumber and those bridge timbers actually used in 
the construction of that road ? 
A. Yes, sir. 
(). Did your firm or any assignors of your firm furnish any other 
lumber or material for building that road ? 
A. There was a claim assigned to us from Condon and Melntosh 
of $224.79. 
(). For a valuable consideration ? 
A. Yes, sir. 
®. Was that for lumber ? 
A. That was for material furnished the Nevada and Oregon; I 
don’t know the items exactly. 
(. Has your firm ever been paid the bill of $3,240? 
A. Never received anything. 
424 (). Have not you received some bonds ? 
A. Yes, sir: we did; we took bonds for it. 
Q. And for the bill assigned by Condon & McIntosh ? 
A, Yes. 
Q. For how many cents on the dollar were they issued ? 
A. Eighty cents. 
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Q. When did your firm receive those bonds; how many bonds 
were there first ? 

A. Four bonds and a fraction of a bond. The fraction of a bond 
is held by the First National Bank or Charles T. Bender. 

Q. Can you tell what date it was your firm received those bonds * 

A. I think it was about the first of February, 1883. 

Q. Were those bonds first-mortgage bonds described in the com- 
plaint in this action ? 

A. Yes, sir. The president said that they were bonds that were 
issued and stood the same as the bonds that were given to the Moran 
Brothers in New York—the same issue of bonds as those given to 
Moran Brothers in New York. 

Q. Has your firm still those bonds ” 

A. We still hold the bonds; yes, sir. 

Q. Did you or Mr. Lonkey ever have any notice or know anything 
of the terms of any of the contracts made between Thomas Moore 
and the Nevada and Oregon railroad under which he agreed to con- 

struct this railroad ? 
425 A. Well, we did—yes; we had notice—yes. 

Q. What notice did you have? Did you know the terms 
of the contracts under which he constructed the road? Did you 
ever see the contracts ? 

A. Well 

Q. I am speaking of the contracts between Moore and the railroad 
company under which he was to build the road. Did you have any 
notice of the terms of any of those contracts ? 

A. 1 don’t know; I don’t remember now. We did have some 
notice, I think, of the contracts, but I don’t remember exactly what 
they were. 

(Q. Did you at the time thet you received these bonds know what 
the terms of the contract were between Moore and Nevada and 
Oregon Railroad Company ? 

A. Yes, sir; the contract was that Moran would pay so much 

Q. (Interruy ting). [am speaking of the contract between Thomas 
Moore and the railroad company. 

A. No; I never did. 

Q. Did you ever know anything about the terms of the contracts 
between Moore and the railroad company ? 

A. Never did. 

Q. Did you understand me as referring to the Moran Brothers 

when I first spoke of contracts ? 
426 A. Yes,sir; when you first spoke I thought you meant 
Moran Brothers. I tiever saw the contracts. 

Q. Did you ever know anything of the contracts between Thomas 
Moore and the railroad company ? 

A. No. 

Q. What contract were you speaking of ? 

A. Well, | had a general idea that the Moran Brothers was to ad- 
vance so much money to the building of the road. 

Q. The amount of $5,240 mentioned as the price of the ties and 
bridge timbers, was that the full price or a balance due? 
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A. Balance; there was some $2,000 paid, I think. 

Q. Mr. Smith, just examine that paper which I show you and 
state what that is. 

A. This is a contract or agreement that we made with the N. & 
O. R. R. Co. on the 5th of June, 1882, for the sale of these ties and 
timbers. 

Contract offered and admitted in evidence, marked Defendants’ 
Exhibit “A.” 

The following is Defendants’ Exhibit “A:” 


This agreement, made and entered into, in duplicate, this fifth day 
of June, A. D. 1882, by and between O. Lonkey and E. R. Smith, 
copartners in buying, selling, and manufacturing lumber under the 
firm name and style of Lonkey & Smith, parties of the first part, and 
the Nevada and Oregon Railroad Company, a corporation organ- 

ized and existing under and by virtue of the-laws of the 
427 State of Nevada in such case made and provided, by and 

through its president and secretary, thereunto duly author- 
ized by order of its board of trustees or directors, duly entered en 
its minutes on the 5th day of June, 1582, the party of the seeond 
part, witnesseth : 

That the parties of the first part agree and bind themselves to 
bargain and sell to the 2nd party all the ties and bridge timbers 
now situate along the line of said second parties’ railroad—a portion 
at Reno, Nevada, a portion at the sammit, and a portion at the end 
of where the rails are now laid in place along said railroad, about 
17 miles northerly and westerly from said town of Reno—all said 
timbers and ties being situate on or near the right of way of the 2nd 
party for its railroad and within the boundaries of Washoe county, 
said bridge timbers and ties being the same sold to the first parties 
by ©. A. Bragg & Co., of Reno, Nevada; and said first parties agree 
to sell said timbers and ties and all thereof to the second party in 
consideration of the sum of five thousand dollars (85,000.00), in United 
States gold coin to be paid, and when the same is fully paid, as 
hereinafter stated. 

And the first parties agree that the second party may at once or 
as fast as needed take into its custody temporarily the said ties 

and bridge timbers and put them in place along its railroad 
428 temporarily until paid for, or if not paid for until the 2nd 

party makes default in paving any instalment of said sum 
hereinafter agreed by it to be paid to the first parties or to their 
order, and that said 2nd party, until such default in) payment as 
aforesaid shall be made, may use such ties and timbers in the con- 
struction and running of its road; but it is hereby distinctly under- 
stood and agreed that the title to such timber and ties shall remain 
in the first parties and not vest in the second party until each and 
every instalment, with interest thereon as herein agreed, shall first 
have been fully paid to the first parties, their heirs or assigns. 

In consideration of this agreement and its due performance, the 
second party agrees and covenants that it will, with all due and 
reasonable diligence, prosecute the laying of its railway track and 


174 H. J. MCMURRAY ET AL., &¢., VS. 


the due equipment thereof, and that on completion of the construc- 
tion of its track and laying the iron thereon to a point along said 
track (21) twenty-one miles from the town of Reno, which it agrees 
to do on or before the 25th day of June, 1882, it will pay to 
the first parties or order five hundred dollars in U. 8. gold coin 
within ten days thereafter, and on the completion of the 23rd, 25th, 
27th, and 29th miles of its said track northerly from Reno 
it will pay, within ten days after the completion of each said 
space of two miles, the further sum of five hundred 
429 dollars to the first parties or to their order, and on the com- 
pletion of the (81st) thirty-first mile of its said track north- 
erly from Reno said 2nd party will pay to the first parties or order 
the further sum of twenty-five hundred dollars, making the full sum 
of five thousand dollars aforesaid, within ten days after the comple- 
tion of said 31st mile. Said road shall be deemed complete within 
the meaning of this contract whenever the iron or steel rails are in 
place on said 31 miles of track so cars or locomotives can pass over 
the same. In default of the second party paying any instalment 
when due by the terms of this contract it agrees to pay interest 
thereon from date of said instalment falling due till paid at the 
rate of ten-twelfths of one per cent. per month, and upon default in 
payment of any one or more instalments by the 2nd party said 
first parties, their heirs, personal representatives, or the surviving 
partner of the first parties, may take up said timbers or ties, though 
put in place,on or along said road, and the 2nd parties in such case 
agree to transport all said timbers or ties without charge to the first 
parties at Reno, Nevada, or, in case the said 2nd party is not run- 
ning its rolling stock on said road at the time, to allow it to be used 
by the first parties to transport said timbers and ties to said Reno 
free, and in case of any litigation becoming necessary to re- 
430 cover said timber and ties or any instalment or instalments 
by the 2nd party herein agreed to be paid, then the first party 
may recover reasonable counsel fees expended or incurred by the 
first parties in such litigation. 

That in default of any such payments by the 2nd party, as above 
provided to be made, that the first parties, their agents, servants, or 
employees, may, without liability for trespass or damage, enter upon 
any right of way or premises of the 2nd party and retake the posses- 
sion, custody, and control of said timber and ties and remove the 
same without let or hindrance from the party of the second part, 
its officers, agents, servants, or employees. 

And it is hereby agreed that on full payment of each and all in- 
stalments and interest as aforesaid said property shall then, and 
only then, vest in the second party or its successors in interest, and 
that this is to be considered a sale only upon condition of the full 
payment of each and all said instalmentsand interest thereon, as above 
provided, and that said timber and ties and none of them shall be 
subject to any attachments against or liens or mortgages upon the 
property of the 2nd party or subject to any liability or liabilities of 
the second party whatsoever at any time until full payment there- 
fur, as herein agreed, shall first have been made. 
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431 In witness whereof the parties of the first and second parts 
hereto set their hands the day and year first above written. 
OLIVER LONKEY. 
iE. R. SMITH. 
NEVADA & OREGON RAILWAY CO., 
By D. W. BALCH, Preside ne. 
GEO. A. KING, Secretary. 


Q. Was that contract fulfilled by the Nevada and Oregon Rail- 
road Company ? 

A. No; they paid a portion of it, $2,000, leaving the balance of 
$3,240, principal and interest. 

Q. You afterwards accepted these bonds, & I suppose that termi- 
nated that contract? 

A. Yes, sir; we took the bonds in payment of the bill, supposing 
the bonds to be equal to the other first-mortgage bonds. That is the 
way it was represented to us. 


End of direct examination. No cross-examination. 


[ have read over the foregoing pages, being my direct testimony, 
had an opportunity to correct the same, and tire same 1s correct. 


E.R. SMITH. 


Subscribed before me in the presence of the attorneys for the re- 
spective parties this loth day of October, A. D. 1585. 
N. SODERBERG, 
Special Exraminer. 


432 C. A. Braaa, ealled for defendants, having been duly sworn, 
testified as follows: 


Direct examination by Mr. Dear: 


Q. What is your name, age, and residence ? 

A. Name, C. A. Bragg ; age, 64 years old; I reside in Reno. 

Q. Did you know the Washoe Mill Lumber Company ? 

A. I did. 

(). What business was that company engaged in here? 

A. Selling lumber; buying and selling lumber. 

Q. Did you know the Nevada Lumber Company ? 

A. Yes, sir. 

Q. What was the Nevada Lumber Company engaged in”? 

A. Manufacturing lumber; selling lumber. 

Q. Did you know the firm C. A. Bragg & Co. ? 

A. Yes, sir. 

Q. Were you a member of that firm ? 

A. I was. 

Q. What business was that firm engaged in? 

A. Selling lumber; buying and selling. 

Q. Did C. A. Bragg & Co. sell any lumber to the Nevada and Ore- 
gon Railroad Company ? 
A. Yes, sir. 
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Q. What kind of lumber? 
A. Ties, timbers, planks, shingies, dressed lumber, and all kinds. 
Q. What time was that sold? [I am confining your examination 
in this matter to what these bonds were issued for. 
433 A. It was sold in the summer of 1882. 
(). Before or after Moore left? 

A. After Moore left. 

Q. For what purpose was the lum ber and ties, and so forth, used ? 

A. Used for the construction of the Reno Division of the railroad ; 
building depots. 

Q. When did the Nevada Mill and Lumber Company, if ever, 
sell any lumber to this company ” 

A. Last fall a year ago. 

Q. The fall of 1882? 

A. The fall of 1882. 

(). What was that used for ? 

A. That was used for the construction of the road and for depots 

.- at Long Valley, and I guess depot in Reno, too. 

Q. What amount of lumber did C. A. Bragg & Co. sell to the Nevada 
and Oregon Railroad Company ? 

A. I could not answer that question, Judge. 

Q. What was the amount of the bill? 

A. $1,975.55. 

Q. Was that bill for lumber at the market rate here in Reno at 
that time? 

A. Yes, sir; or below it. 

Q. Here is another bill, C. A. Bragg & Co., $1,103, same company. 

A. They owed C. A. Bragg $1,975.55. They owed Washoe Mill 
and Lumber Company $1,105.16. 

@. Was the bill of $1,103.16 at the market rate for the 
434 materials furnished at that time? 
A. It was. 
Q. What amount did the Nevada Lumber Company furnish the 
railroad company * 

A. The amount A the Nevada Lumber Company last fall was 
$1,205.01. The company had paid the Nevada Lumber Company 
some considerable, and the balance due was $1,205.01. 

Q. Did C. A. Bragg assign any of those bills to the W ashoe Mill 
and Lumber Company ? ! 

A. C. A. Bragg was a company doing business here and sold out 
to the Washoe Mill and Lumber Company; consequently they sold 
all their bills. 

Q. Did they sell the bills you have mentioned as having been 
furnished by the Washoe Mill and Lumber Company in the : sale by 
C. A. Bragg & Co. to that rp ? 

A. No: “the amount due C. A. Bragg & Co. was not sold to Washoe 
Mill and Lumber Company. 

Q. Was an assignment made by C. A. Bragg to any of these com- 
panies? It says in the book here assignee of C. A. Bragg. 

A. No; they were not sold. I sold out of that company. 
Q. Were these amounts that vou have mentioned as due from 
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the Washoe Mill and Lumber Company and Nevada Lumber Com- 
pany due on the 29th day of January of the present year? 
A. Yes, sir. 
459 Q. Did those companies receive any of the first-mortgage 
bonds in payment of those bills? 

A. They did. 

Q. To whom were those bonds delivered? What person did they 
finally reach ? 

A. Mr. Schooling. 

Q. By whose direction ? 

A. By the Washoe Mill and Lumber Company and Nevada Lum- 
ber Company’s direction. 

Q. State whether or not those are the bonds that Mr. Schooling 
has just testified to. 

A. They are. 


Cross-examination of C. A. Braaa by Mr. CLARKE: 


Q. When were the bonds delivered to Schooling? 

A. I don’t know. 

Q. About what time? 

A. I would not say when they were delivered to Schooling; I think 
shortly after they were issued. 

(). Before or after the suit was commenced ? 

A. Before. 

@. Sure about that? 

A. Iam not sure. 

Q. Were these bills for lumber that you nave testified to furnished 
on the Moore contract for construction of the road ? 

A. No, sir. 

Q. Had the company taken the contract off Moore’s hands 
436 = at that time? 
A. Moore had given up his contract. 

Q. I asked you if the company had taken it off his hands? 

A. No. I don’t think they taken it off his hands. 

(. To whom were the bills charged ? 

A. Nevada and Oregon Railroad Company. 

@. Sure? 

A. Lam. 

@. Not to Moore ? 

A. No, sIr. 

(. Have you looked at the books with reference to that, Captain ? 

A. Yes, sir. 

Q. You know at no time they were charged to Moore? 

A. Yes. 

Q. You were a director and still one ? 

A. Yes, sir; [am still. 

Q. You know the fact that the goods were sold to Nevada and 
Oregon Railroad Company and were charged to it? I mean the 
lumber and timber, and charged to the Nevada and Oregon Com- 
pany and not to Moore. 

A. Yes, sir. 

23—471 
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Q. Were these ties and this lumber used in the construction of 
the road ? : 

A. It was. 

(). Reno Division ? 

A. Reno Division. 

(). Have you any other security except these bonds? 
437 A. None. 
(). No payment has been made? 

A. No, sir. 

Q. You knew Moore very well ? 

A. Yes. 

(). You had dealings with him during the time he was engaged 
as director ? 

A. Yes, sir. 

Q. Not only as an individual and’ citizen, but as a contractor of 
the road ” 

A. Yes, sir; I had considerable dealing. 

Q. You knew his relationship with the road ? 

A. Yes, sir; I presume I do. 

Q. Did you hnow his relationship with the Moran Brothers? 

A. I don’t know: only as he told me. 

(). Did he tell you” 
A. He told me that he had negotiated with Moran for money to 
go on and build the road. 

Q. Tell you how much? 

A. Ile had negotiated for 510 bonds at 80 cents on the dollar. 

(). How mucha mile? 

A. I think the bonds were issued for 810,000 a mile. 

Q). ‘This money was to be used in the construction of the road ? 

A. Yes, sir. 


. 


End of testimony of C. A. Bragg. 


438 I have read over the foregoing pages of my testimony, be- 
ing my ‘direct and cross-examination, corrected the same, and 
the same is corvect. 


C. A. BRAGG. 


Subseribed before me in the presence of the respective attorneys 
this 15th day of October, A. D. 1883. 
N. SODERBERG, 


Special Lraminer. 


D. W. Barcn, called for defendants, having been duly sworn, tes- 
tified as follows: 


Direct examination by Mr. Dear: 


Q. In your testimony for plaintiffs in this action you spoke of a 
lien which Mr. McMurray, one of the defendants, filed upon the rail- 
road of the Nevada and Oregon Railroad Company for some $22,000 
for railroad iron that he had furnished to build the road. State 


aw 


~<a 
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what inducement, if any, you held out on the part of the Nevada 
and Oregon Railroad Company to secure that release from MeMur- 
“ay. 

A. The inducement that I held out to Mr. MeMurray was this, 
that the railroad company would reimburse him in some way. 
That way at the time the release was handed to me was not known 
to us how it would be. 

(). That was really the consideration for which he granted the re- 

lease? 
439 A. Yes, sir; that the railroad company would see him 
paid. 

Q. Examine that paper and state whether that is a copy of the re- 
lease (referring to Def’ts’ Ex. “ B”). 

A. This is a copy of the release executed by Mr. MeMurray under 
those representations. Judge Webster drew it up. 

Defendants offer said release in evidence in connection with Mr. 
Balch’s testimony. 

Admitted, and marked Defendants’ Exhibit “ B.” 


DrerenpDANts’ Exiipir B. 
Copy. 


This is to certify that I, Hl. J. MeMurray, of the city and county 
of San Francisco, in the State of California, for and in consideration 
of one dollar to me in hand paid by the Nevada and Oregon Railroad 
Company, a corporation, do by these presents release and forever dis- 
charge the lien in my favor and now held by me on said compatiy’s 
railroad, beginning at a point at or near Aurora, in the State of Ne- 
vada, and from thence extending northerly in the State of Nevada 
until said railroad intersects the line between the State- of California 
and Nevada ata point near the house of one Chas. Roberts, and from 
thence northerly in the State of California to a point at the State 
line between the States of California and Oregon where said Cali- 
fornia & Oregon line intersects the eastern boundary or shore of 

‘Goose Lake, said lien and notice of claim thereof being duly 
440 of record on pages 522, 325, 524, and 525, Book “Io” of Liens, 
records of Washoe county, State of Nevada. 

And I hereby authorize and empower John Bb. Williams, county 
recorder of said county of Washoe, to enter of record a full and com- 
plete retease of said lien, but be it understood that the moneys and 
claim secured by said lien shall remain a claim against said rail- 
road company and Thomas Moore, who is named in the notice of 
lien as fully as through this release of said lien had not been made. 

Dated the 17th day of October, A. D. 1882. 

(Signed) H. J. MCMURRAY. [sear.] 


STATE OF CALIFORNIA, «|. 

+? P . ’ , . * Oe 
City and County of San Francisco, § 

Personally appeared before me, Geo. 'T. Knox, a commissioner of 

deeds in and for the State of Nevada, duly appointed and acting in 
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said State of California, H. J. McMurray, who is to me known to be 
the person who signed and executed the above and foregoing in- 
strument of release, and who personally acknowledged to me that 
he made, signed, and executed said instrument of release freely and 
voluntarily for the uses and purposes therein mentioned. 
In witness whereof I have hereunto set my hand and affixed 
441 my seal of office, at the city and county of San Francisco, State 
of California, this seventeenth day of October, A. D. 1882. 
[L. s] (Signed) GEO. T. KNOX, 
A Commissioner for the State of Nevada — California. 


Q. Please examine the contract testified to by Mr. Smith, marked 
Defendants’ Exhibit “A,” and state whether you executed that on 
the part of the Nevada and Oregon Railroad Company. 

A. Yes, sir. I executed this in accordance with a resolution of 
the company, by the direction of the corporation. 

Q. How many of the first-mortgage bonds described in the com- 
plaint in this case were issued to Moran Brothers or negotiated by 
them when ten miles of this Reno Division was built? 

A. 210 bonds. 

Q. On ten miles of the road? 

A. Yes, sir. 

How many when 17 miles were built ? 


(). 
A. 210. 
Cross-examination of D. W. Batcu by Mr. CLARKE: 


Q. Did MeMurray furnish any iron to the railroad ? 

A. He furnished to Moore and the Nevada and Oregon Railroad 
Company. 

Q. Why do you say for the railroad company ? 

A. Beeause he put a lien on the road. | 
442 (Q. That is the reason? Is it not the truth that he ad- 
vanced « sum of money which was used to purchase iron ? 

A. Well, he bought the iron and it was sent up here and used in 
the construction of this road. 

Q. It is my understanding that MeMurray in place of furnish- 
ing iron furnished money; he advanced a sum of money. Is not 
that the truth ? : 

A. No, sir; that is not the truth. He bought the iron himself. 

Q. He did buy the iron? Bought for whom ? 

A. Thomas Moore and the Nevada and Oregon Railroad Com- 
pany. 

Q. Who did he buy it from ? 

A. Bought it from the Pacifie Rolling Mills. 

Q. Did he make a contract with the Pacific Rolling Mills, do you 
remember ? : 

A. I don’t know as he did; I could not say. 

Q. If there is a contract you never saw it? 

A. No, sir. 

Q. When was it bought ? 
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A. It was bought—this bill of about $25,000—I don’t know the 
exact time; but between the 27th September, 1881, and the 15th of 
December, the same year. 

Q. Was it during the time that Moore was a contractor to build 
the road and during the time he was engaged in the fulfillment of 
the contract ? 

A. Yes, sir. 

Q. How came McMurray to buy that iron? | 
443 A. Well, he was solicited by Thomas Moore and Mr. Fowler 
to buy it. 

Q. What connection, if any, with the company did MeMurray 
then have ? 

A. At that time he was a stockholder. A portion of the time, I 
think, he was a trustee or director. 

Q. At the time the iron was purchased ? 

A. Yes, sir. 

Q. What connection had he with the company at the time he ex- 
ecuted the release and the bonds was issued to him in payment? 

A. At the time that he executed the release and the bonds was 
issued to him he was not a director. 

Q. How long before that had he ceased to be a director? 

A. I could not tell. The records show. 

Q. Shortly before? 

A. Well, he ceased to be a director on the 7th of June, 1882; the 
date of the release is the 17th of October, 1882. 

Q. Do you know to whom the Pacific Rolling Mills charged the 
iron? 

A. I do not. 

Q. Whether to Moore or MeMurray or the Nevada and Oregon 
Railroad Company ? 

A. I do not. 

Q. Did they ever present any bill to the company ? 

A. Not that I know of. 

Q. When, if you know, did McMurray pay the Pacifie Rolling 
Mills for the iron? 

A. I think on the delivery of the iron on the ears. 
444 @. Remember when it was? 
A. At various times. 

(). The iron was used in the construction of this 30 miles of road ? 

A. Yes. 

Q. Did Moore get credit for it against the company ? 

A. Well, what do you mean; that he got paid for it? 

Q. Yes; in anything—any kind of settlement. 

A. Yes; he got paid. dle was paid in advance for certain things 
which he did not do. 

Q. Then it is true that the railroad company paid twice for that 
iron—paid Moore for it once and McMurray fer it second? Is not 
that so? 

A. Well, I don’t know whether they have or not. I could not tell 
without examining Mr. Moore’s account. 

Q. That is your understanding ? 


A. No. 
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Q. You say you don’t understand that Moore has been settled 
with ? 

A. He still claims a large amount due him from the railroad 
company. 

Q. You know very well there is not anything due him ? 

A. I don’t know whether there is or not. It has never been set- 
tled. He claims it. 

Q. Is it not true that McMurray became the surety of Moore to 
the Pacifie Rolling Mill- for that iron ? 

A. Not to my knowledge. 
445 Q. Is not that the extent of his claim, that he became 
surety for Moore, and afterwards had to pay it? 
. No, sir; he paid the cash right out. That was the only surety 
they took. 

Q. They furnished the iron and he paid for it. Do you know 
whether he took any evidence from Moore—note or promise of any 
kind ? 

A. No, sir; I do not. 

Q. You do not say that he did not? 

A. He took this—he took a draft on Mr. Moran for $80,000 that 
was never paid. 

Q. McMurray did? 

A. Yes, sir. 

(. Moore’s draft? 

A. Yes, sir. 

Q. Was that in part for the iron ? 

A. Yes, sir. 

Q. What else was included, if you know, besides the iron ? 

A. I don’t know; probably interest. 


> 


Redirect examination of D. W. Batcn by Mr. Dear: 


Question. When you speak of a lien you mean a mechanic’s lien, 
allowed under the laws of Nevada, filed in the county recorder’s 
office? 

A. Yes, sir. 

Q. When you were asked the question whether any con- 
446 tract was made between McMurray and the rolling mills for 
the purchase of the iron you answered you did not knew. 

What you understand by contract is written contract ? 

A. Yes, sir. 

Q. You know there was a contract of some kind between Mce- 
Murray, either verbal or written ? 

A. He purchased the iron and paid for it. 

Q. You know that he did purchase the iron and paid his money 
to the rolling mills, and the iron was delivered to him on the cars ? 

A. I don’t know who it was delivered to. It was put on the cars 
and he paid for it. 

Q. Was this draft of $80,000 on Moran Brothers ever surrendered 
by MeMurray ? 

A. Not yet. 


— 4 
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Mr. CLrarkKE: He holds it vet? 

A. He holds it yet. 

Mr. Deat: Was it presented for payment and not paid ? 

A. Yes, sir; and not paid. 

Q. Was it due when presented ? 

A. I think it was a sight draft. 

Mr. CLarKE: Do you say of your own knowledge that MeMurray 
made a contract of purchase with the rolling mill ? 

A. No; I do not. 

Q. If I understand you, you are not able to say whether McMur- 
ray or Moore made the contract ? 

A. That is what I said—that is, the trade for the iron. 


447 I have read over and corrected the foregoing pages of my 
testimony, being my direct, cross, and redirect examination, 
and the same is correct. 


D. W. BALCH. 


Subscribed before me, in the presence of the respective parties’ 
attorneys, this 15th day of October, A. D. 1885. 
N. SODERBERG, 
Special Examiner. 


W. R. CHAMBERLAIN, called for the defendants, sworn and ex- 
amined. 


Direct examination by Mr. Dear: 


Question. What is your name, age, and residence ? 

A. Iam 50 years old; my residence and place of business is in 
Reno, Nevada; my name is W. R. Chamberlain. 

Q. Do you hold any first-mortgage bonds of the Nevada and Ore- 
gon Railroad Company described in the bill of complaint in this 
action ? 

A. I hold four bonds of $1,000 each. 

Q. When were they delivered to you ? 

A. I don’t know that I can tell you the date. It was last fall 
some time or last spring. 

Q. By whom were. they delivered—Mr. Manning ? 

A. No; Mr. King. Geo. A. King told me he left them at the 
bank for me. : 

(). You received them before the suit was commenced ? 
448 A. Yes, sir; before the suit was commenced, early in the 
spring, February or March. 

(). You still hold them ? 

A. I still hold them. © 

Q. How do you hold them ; for what security ? 

A. Security for debt. 

Q. Due by whom ? 

A. Geo. A. King. 

Q. To you? 

A. Yes, sir. 
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Cross-examination by Mr. CLARKE: 


Q. George A. King was the secretary of the company ? 

A. That was my understanding. 

(. The same person mentioned in the records as director and sec- 
retary ? 

A. Yes, sir. 

Q. What was the character of his indebtedness to you ? 

A. Board and lodging and some money loaned. 

Q. It was a personal claim against King ? 

A. Yes, sir. 

End of testimony of W. R. Chamberlain. 


I have carefully read over and corrected the foregoing testimony, 
consisting of two pages, and the same is correct. 


W. R. CHAMBERLAIN. 


Subscribed before me, in the presence of the attorneys for the re- 


spective parties, this 25th day of October, 1883. 
N. SODERBERG, 


Special Examiner. 


449 C. T. Benper, called for defendants, sworn and examined. 


Direct examination by Mr. Dear: ‘ 


Q. What is your full name, age, residence, and occupation ? 

A. Chas. T. Bender; age, 33; cashier of the 1st National Bank at 
Reno. 

Q. Did you, on or about the first day of January, receive 28 first- 
mortgage bonds of the Nevada and Oregon Railroad Company on 
any account for Manning & Berry ? 

Ans. I have got it he re—k ‘ebruary 10th, 1883. 

Q. How many bonds did you receive ? 

A. 31 bonds, $31,000, in full settlement of the claim of Manning 
& Berry agaist the road for 22,521.10. It might be that three of 
those bonds, fractions of them, belonged to other parties. 

Q. The 28 one-thousand-dollar bonds belonged to Manning & 
Berry ? 

A. Yes, sir. 

Q. At the time you received the 28 bonds for Manning & Berry 
were they indebted to the bank ? 

A. They were indebted to us at the time. 

Q. Since then they have paid that? 

A. Yes, sir. 

Q. And you now hold them for Manning & Berry ? 

A. Yes, sir. 

Q. The other three bonds, you say, you hold for various parties 
who are interested in them ? 

A. We hold them for Manning & Berry. 
450 Q. At the time you received those bonds did they not tell 
you they were for various parties ? 
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A. I don’t remember.. As far as we are concerned, we are hold- 
ing them for Manning «& Berry. 

Q. In the answer in this action which was put in for you it was 
alleged vou held, as trustee for W. KE. IF. Deal, one of those bonds to 
the extent of $625 of the face of it, and as trustee for Clayton Bel- 
knap one bond to the extent of $428.75 of the face of it, and as 
trustee for William Webster one bond to the extent of $125 of the 
face of the bond, and as trustee of Lonkey & Smith one bond to 
the extent of $330.88, and as trustee for I. Schooling one bond to 
the extent of $354.65, and as trustee for the defendants, Manning 
& Berry, one bond to the extent of $526.57, and as trustee for Hy- 
mers & Comstock one bond to the extent of $586.25. You say you 
hold them still in the name of Manning & Berry? 

A. Yes—if those amounts are represented in these 3 one-thousand- 
dollar bonds. 

Q. Can you state you hold them for various parties ? 

A. I presume I do, although | have had no knowledge of the fact 
outside of the claim of Manning & Berry. I hold that many bonds 
for Manning & Berry. If these parties have an i-terest in them I 
suppose it is all right. 

Q. So far as you are concerned, you would be bound to de- 
451 liver them, according to the interest of various parties, as 
directed by Manning & Berry, and you still hold them ? 

A. Yes, sir. 


End of direct examination. 


Cross-examination — C. T. Benper by Mr. CLARKE: 


Question. You hold as trustee 51 bonds ? 

A. Yes, sir. 

Q. They were delivered to you by Manning & Berry ? 

A. They were delivered to us; we receipted to the Nevada and 
Oregon Railroad Company for the bonds. The accounts of Man- 
ning & Berry were assigned to us. 

(. They were delivered to you by the Nevada and Oregon Rail- 
road Company ? 

A. Yes, sir. 

Q. ‘To secure an indebtedness of Manning & Berry. You do not 
know of any other party and interest to be secured except Manning 
& Berry ? 

A. I had no knowledge of any except Manning & Berry, although 
Manning & Berry might have been acting as trustee for the other 
parties without my knowledge. 

Q. They did not inform you ? 

A. They did not inform me. 

Q. Nor did the company inform you? 

A. No, sir. 

@. How were those bonds issued ? 
452 A. They are one-thousand-dollar bonds, 
Q. In whose favor? 
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A. In favor of bearer, I think. I have not examined them lately. 
End of testimony of C. T. Bender. 


I have carefully read over the foregoing six pages of my testimony 
and corrected the same, and the same Is ‘correct. 
T. BENDER. 


Subscribed before me, in the presence of the attorneys for the re- 

spective parties, this — day of October, 1883. _ 
N. SODERBERG, 

Special Examiner. 


top’r H. Linpsay, called for the defendants, was sworn, and tes- 
tified as follows: 


Direct examination by Mr. WresBsTErR: 


Question. What is your age and residence ? 

A. Iam in my 48rd year. My name is Robert H. Lindsay. My 
residence is Reno, Nevada. 

Q. Did you at any time receive any bonds of the Nevada and 
Oregon Railroad Company ? 

A. I did, sir; seven bonds, I believe, of $1,000 each. 

Q. From whom aid you receive these bonds? 

A. From D. W. Balch. 

Q. When did you receive them, approximately ? 

A. My recollection is it was during the past spring or 
453 summer—along about June, 1883; that is my judgment. — I 
don’t pretend to be accurate about it. 

Q. That is approximately correct. On what account or consider- 
ation did you receive these bonds? 

A. I may state that I am by profession an attorney-at-law, and as 
such was employed by A. J. Clarke, of this place, to prosecute a claim 
which he held, aggregating somew here in the neighbor hood of $5,000, 
against D. W. Baleh, A. FL. Manning, W. F. Berry, C » A. Bragg, H. 
J. MeMurray, some New York man, Nevada and Oregon Railroad 
Company, and others. Also, I was attorney for Agnes McLellan, 
the administratrix of the estate of H. G. McLellan, deceased, and also 
the attorney for one J. H. Parker. I had brought suit. The’ Me- 
Lellan claims were directly against the company. ‘The Parker claim 
was against Thomas Moore, ‘with a lien against the railroad com- 
pany property. The Cli irke claim was against the company and 
these parties that | have named as defendants in the suit in which 
he was plaintiff, alleging that the company and these various par- 
ties had promised to pay Moore’s debt and holding them and elaim- 
ing that they were liable to Clark on that promise. These bonds 
were received by me in settlement of those several claims. I satis- 
fied the docket. The Clark suit did not go to judgment, but while 
pending it was adjusted in that way. 1 took these bonds from 

Mr. Balch in settlement of the demands. Clark’s suit was 
454 = for goods, wares, and merchandize sold to Mr. Moore, all of 
which goods, wares, and merchandize were used in and about 
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the construction of the railroad. The McLellan claim was for serv- 
ices performed for the railroad company as an engineer, for salary 
as and engineer. That claim also included an assigned claim of 
John MeLellan to his brother, H. J. McLellan, for similar services 
performed directly for the railroad company. I am pretty positive 
that that is a correct statement. The Parker claim was for labor 
performed as a mechanic and bridge-builder for Mr. Moore as con- 
tractor of the road, and Mr. Parker had a lien filed upon the road 
for his work, and his claim went to judgment, I believe. The eourt 
allowed Parker judgment for the lien. The $7,000 in bonds which 
I accepted are in settlement of these claims. I aimed to take the 
bonds at eighty cents on the dollar, but, as a matter of fact, it being 
impossible to break the bonds up into fractional parts, my recollec- 
tion is I only received 65 cents on the dollar for my claim, taking 
the $7,000 in bonds. 

(). Do you remember the amount of the McLellan claim ? 

A. My recollection is that the McLellan claim, including the costs, 
amounts to about 82,000. 

Q. Do you remember the amount of the Parker claim ? 

A. Three hundred, I think. That is my recollection; maybe 

something over that. 
455 (). These are the several claims you have mentioned for 
which these bonds were delivered to you ? 

A. Yes, sir. 

Q. Do you know whether the company passed any resolution by 
Which this arrangement was made or ratified In any way? 

A. That I don’t know. 

Q. You still hold those bonds ? 

A. I still hold the bonds. I have an individual interest in the 
bonds myself, but, of course, hold them as attorney for these parties. 


Ind of direct examination. 


Cross-examination of Ron’r IL. Linpsay by Mr. Kina: 


Question. Have you stated the full and only consideration upon 
which the bonds were issued, Mr. Lindsay ? 

A. Well, as to the issuance of the bonds, I don’t know anything 
about that. 

Q. You have stated the full and only consideration upon which 
you received the bonds from Mr. Baleh ? 

A. Yes, sir. 

Q. It was not in payment of professional services rendered by 
yourself to any one that you received them ? 

A. Not at all. 3 

Q. You say that the judgment for Clark was about $5,000? 

A. Yes, sir. 
456 Q. Was it for goods, wares, and merchandiz- furnished to 
~ Moore? 

A. Yes; besides goods, wares, and merchandize, a considerable 
amount of it was for cash advanced to laborers. 

Q. Was there any right to lien asserted by Clarke upon the prop- 
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erty of the company or any lien held by him upon that property? 

A. No, sir. 

(. On what contract was it that he claimed to recover against 
Balch, Manning & Berry, Bragg, and the New York man, and the 
railroad company ? 

A. It was by virtue of a contract in writing, which is recorded 
here in the recorder’s office of this county. It was a contract pur- 
porting to be executed by Balch, Berry and Manning, and H. J. 
MeMurray, C. A. Bragg, and the company, and the New York man, 
Burt, as trustee. 

Q. Balch was acting as attorney in that for these parties ? 

A. Yes, sir. : 


Here it is admitted that the contract referred to by the witness is 
the same contract which is in evidence under the commission ex- 
ecuted in New York. 


A. (Continuing:) This was an action brought by Clark to make a 

third party liable for the debt of another party, such third party 

having promised Clark’s debtor to pay his debt, Clark 

457 adopting that promise and claiming that the promise was 
made for his benefit. 

Q. Do you know upon what consideration of for what purpose 
the bonds were issued to Balch ? 

A. The bonds, as i understand it, were not issued to him. I 
simply received the bonds from Balch. Ido not know that these 
bonds were issued to any particular individual. They were payable, 
I believe, to bearer. 

Q. Do you know upon what consideration or for what purposes 
they were issued at all? 

A. That I do not know anvthing about. I simply know that the 
president of the Nevada and Oregon Railroad Compauy delivered 
to me these bonds with the agreement that I have stated, and in 
accordance with that agreement I satisfied these several claims of 
my clients. 

Mr. Werster: The bonds were delivered to you in satisfaction of 
those claims? 

A. Yes, sir. 


End of testimony of Rob’t H. Lindsay. 


I have carefully read over and corrected the foregoing pages of 
my testimony, being my direct and cross examination, and the same 
Is correct. 

ROB'T H. LINDSAY. 


Subscribed before me, in the presence of the attorneys for the re- 
spective parties, this 29th day of October, 1883. 
N. SODERBERG, 
Special Examiner. 
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458 Anprew Fraser, called for the defendants, was duly sworn, 
and testified as follows: 


Direct examination by Mr. Dea: 


Question. What is your name, age, and residence ? 

Answer. My name is Andrew Fraser; age, 44; my residence is 
the town of Reno. 

Q. What is your business ? 

A. I am conducting foundry business. 

Q. How long have you been engaged in that business ? 

A. Most of the time for the last eighteen years. 

Q. Did you, prior to the 29th day of January, 1885, do any work— 
furnish any material for the Nevada and Oregon Railroad Com- 
pany? 

A. I did. 

(). What was the value of that work? 

A. My bill, the last bill rendered to the company, was $817.54. 
That was the bill. 

Q. Was that work done for the company ? 

A. That was my understanding. It is so charged on my books. 

Q. What was it, generally ? 

A. The major part of it was repairs on a locomotive and tender. 

Q. Locomotive and tender used in the operation of the road ? 

A. Yes,sir. Another portion was six or eight switches—frogs and 
switches—the whole arrangement I made for them—six or seven 

switches. 
459 Q. By whom were the repairs ordered ? 

A. By the officers of the company; I think by Mr. Batch 
and some of the trustees; it was the company’s officers that 
ordered the whole, and I charged it to them. 

Q. Have you been paid for that in any way? 

A. I think I received nothing on that account except a bond and 
a fraction on a settlement. 

Q. By the bond you mean a first-mortgage bond, deseribed in the 
bill of complaint in this action ? 

A. I believe it is. 

Q. Have you that bond yet? 

A. It is in my safe. 

(. By whom is the fraction of a bond belonging to you held ? 

A. It is held by C. T. Bender, in the amuunt named in the an- 


+ 


(). At what per cent. did you receive the bonds? 

A. 80 per cent. 

Q. At the time when you received these bonds did you know or 
have any notice of the terms of any contract between Thomas Moore 
and the Nevada and Oregon Railroad Company, under which he 
agreed to build this road? _ : 

A. I had no personal knowledge of any contract, further than what 
was in the daily press and talk I heard about it; I had no personal 
knowledge. 
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460 Q. Can you state the date the bonds were delivered and by 
whom ? 
A. I think it was the last of January, this year. 
@. Remember who delivered it? 
A. I have forgotten ; I guess it was Mr. Manning. 


End of direct examination. 


Cross-examination of ANDREW FRASER by Mr. CLARKE: 


Question. When did you furnish these things to the Nevada and 
Oregon Railroad Company, Mr. Fraser? 

A. My recollection is it was all in the year 1882. I thing it com- 
menced early in the spring and ran through the season of 1882. 
The dates is with the bill, but I have not got it with me. The 
switches and the minor items were all done in 1882,and so were the 
repairs on the locomotive and tender; that comprises all the bill. 
My previous bill was with Moore; that was settled by taking some 
stock of the company; that was before the new management took 
hold of the road. 

Q. You furnished these things to the Nevada and Oregon Rail- 
road Company ? 

A. Yes, sir. 

(). It was not a transaction between yourself and Moore? 

A. No, sir; the previous bill that I spoke of was with Moore. 
461 (). The sum charged for the material furnished was at the 
regular price? 

A. Moderate and ordinary price, such as I would charge you or 
any other gentleman. 

Q. Had you any knowledge of the contract between Moore and 
the Moran Bros. ? 

A. All the knowledge I have of any such contract is what I got 
from the papers—I seen reference to the railroad matters. 

Q. What papers? 

A. The press. 

Q). Did you knew through the press of the existence of a contract 
between Moran Bros. and Moore? | 

A. I did not. 

Q. You knew Moran Brothers were furnishing money to build 
the road? | | 

A. I did not know it. I have no personal knowledge of any of 
these things. 

Q. You had that understanding ? 

A. Not from any official source. 

Q. I don’t care from what source. 

A. [ know nothing of those matters except from town talk. 

Q. Did you know it from town talk that Moran Brothers were 
furnishing money to build the road ? 

A. Only in that way. 

Q. Did you know it in that way? 

A. In giving evidence I understand it is only my personal knowl- 
edge that I am to state, and that I have none of. 
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462 Q. Did you know from the press or town talk or from 
Moore or any person the fact that the Moran Bros. were fur- 
nishing money to build the road ” 


Counsel for defendants objected to the question as irrelevant and 
immaterial. 

Q. As to the legal effect of that you have nothing to do with that 
now. Mr. Fraser, did you know from the press or town talk or from 
Moore or from any person the fact that Moran Brothers were fur- 
nishing the money to build the road ? 

A. I knew of references to it, but I don’t know of any contract, 
even in that way, or did not know 

Q. I don’t speak of any contract between Moran Bros. and Moore. 
I speak now merely of the furnishing of the money by Moran 
Bri thers to build the road. Did you not know that fact without re- 
gard to any contract ? 

A. I believed parties were advancing money on the bonds of the 
company, but did not know who they were or how much they were 
doing or what they were doing. 


End of cross-examination of Andrew Fraser. 


Redirect examination of ANDREW FRAsEeR by Mr. Dear: 


Question. When you say that you knew that Moran or some- 
body else was furnishing money to build the road—— 
A. (Interrupting.) I said I believed. 
463 Q. You mean that you merely heard a report to that effect 
without regard to whether it was true or now? 

A. Yes, sir. 

(). Had you any means of verifying it? 

A. I never had. 

(). You spoke of this bill being for work on the locomotive and 
tender, and so forth, and you also spoke in that connection about 
another bill. Had the other bill anything to do with this? 

A. Not at all; that was settled before this one was contracted. 

End of testimony of Andrew Fraser. 

I have read over and corrected the foregoing testimony, compris- 
ing — pages, being my direct, cross, and redirect examination, and 
corrected the same, and the same as corrected is correct. 

ANDREW FRASER. 

Subscribed before me, in the presence of the attorneys for com- 
plainants and defendants, this — day of October, A. D. 1883. 

N. SODERBERG, 
Spe cial Lvaminer. 


R. L. Funron, called for the defendants, sworn and examined. 


Direct examination by Mr. Dear: 


464 Question. What is your name, age, and residence, and pro- 
fession ? 
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A. Robert L. Fulton; residence, Reno; age, 36; business, pub- 
lishing Reno Gazette. 

Q. Did you do any printing for the N. & O. R. R. Co.? 

A. Yes, sir. 

Q. What was the amount of the bill ? 

A. $343, the last bill. 

Q. Was any fractional part of a first-mortgage bond of the Nevada 
and Oregon Railroad Company issued to your trustee for that 
amount ? 

A. Yes,sir; I believe so. 

. Does that trustee still hold it? 

A. Yes, sir. 

Q. For you? 

A. Yes, sir. 

Q. You remember the time when it was issued ? 

A. No, sir; Ido not exactly. I can tell by the minutes of the 
company. 

Q. There was a meeting of the directors January 51, 1883? 

A. That is about the time. 

(). Do youremember what per cent. those bonds were issued ? 

A. 80 per cent. of the face value. 

(. In the answer in this action it is alleged that Charies T. Bender 
holds one of said bonds in trust for you to the amount of $428.70 ; 
is that correct ? 

A. I believe so; yes, sir. 

(). And you say this printing of blanks, and so forth, were fur- 

nished directly to the company ? 
465 A. Yes, sir. 


End of direct examination. 
Cross-examination of R. L. Futron by Mr. CLARKE: 


Question. At what time ? 

A. Different times. I would have to refer to the books. 
(). Was any part of the account for Thomas Moore? 

A. I believe not. That was settled before this altogether. 


End of testimony of R. L. Fulton. 


I have carefully read over and corrected the foregoing testimony 
and the same is correct. 
R. L. FULTON. 


Subscribed before me, in the presence of the attorneys for the re- 
spective parties, this — day of October, 1883. 
N. SODERBERG, 


Special Evaminer. 
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Law Orrice or WittiAM Wepster, Esq., 
Reno, NEVADA, October 22, 1885. 

The parties appeared, by their respective attorneys, complain- 
ants being represented by Judge 8S. D. King and defendants by 
William Webster, Esq. 

C. A. BraGcG was recalled for defendants, and testified as follows : 

Direct examination by Mr. Wenster: 
Q. You testified the other day when on the stand that the ae- 
counts and bills that were put in by you were charged against the 
railroad, I believe, and now you want to give a statement, 
466 as I understand, as to how the charges were made ? 
A. There is one bill that was held and owned by C. A. 
Bragg & Co. of $1,975.55; that was purchased under Moore’s ad- 
ministration. 

Q. Go on and state how it was charged; was it charged to Moore 
or to the company ? 

A. It was originally charged to Moore. We charged to “ Moore,” 
“the railroad company,” and “ construction ” by his special request 
to keep the several accounts seggregated, afterwards transferred to 
the railroad. 

Mr. Kina: Moore directed you to keep three several different ac- 
counts ? 

A. Yes, sir; there was a portion of this account, was the round- 
house, wood, and lumber for other purposes. I am referring to the 
$1,975.55. 

Q. Was there a lien placed on the round-house for any portion of 
all this account ? 

A. There was a lien covering $950. 


The lien was as follows: 


Notice of Lien. 


C. A. Bragg & Co. against Nevada and Oregon R. R. Co. by 
Thomas Moore, contractor, and Jno. Sunderland. 


Know all men by these presents that C. A. Bragg and W. M. 
Henry, partners, doing business under the firm name and style of 
C. A. Bragg & Co. in Reno, county of Washoe, State of Nevada, 

have, as original contractors, furnished materials, namely, 
467 lumber and other building materials, to be used and which 

have been used in the construction of a building situated In 
the town of Reno, Washoe county, Nevada, hereinafter more partic: 
ularly described ; that the following is a just and true account of 
the demand due for said materials after deducting all proper credits 
and offsets : 

For lumber and building materials furnished Thomas Moore, con- 
tractor N. & O. R. R. Co., from August 12th, 1881, to October 27th, 
1881, both inclusive, amounting to the sum of $933.03, after deduct- 
20—471 
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ing all just credits and offsets; that it is our desire and intention, 
for the purpose of securing said sum of money, to avail ourselves of 
the benefits of the act of the Legislature of the State of Nevada 
entitled An act to secure liens to mechanics and others, and to repeal 
all other acts in relation thereto, approved March 2nd, 1875; and it 
is our intention to claim and hold such lien not only upon the said 
building, erection, and superstructure, but also the land upon which 
the same is constructed and erected, together with a convenient space 
about the same, or so much as may be required for the convenient 
use or occupation thereof; that 60 days have not elapsed since the 
completion of said contract or last materials furnished ; that the 
following is a correct description of the property to be charged with 
the said lien, namely, that certain frame building situated between 
the main track of the N. & O. R. R., the Reno and Fort Bid- 
468 well wagon road and 4th street,in the town of Reno, Washoe 
Co., Nevada, known as the engine-house of the N. & O. R. R. 
Co., situated on land belonging to Jno. Sunderland and known as 
the property of the N. & O. R. R. Co., who are the reputed owner- of 
said building. Said lumber and building materials were furnished 
at the instance and request of Thomas Moore, with the knowledge 
and consent of the reputed owner- of said building, the N. & O. R. 
R. Co., and of said land, the said Jno. Sunderland; to be paid for in 
gold coin of the United States as follows: cash within 50 days. 


C. A. BRAGG & CO. 


STATE OF NEVADA, } mie 
County of Washoe, | ~~ 


Wm. Ienry, being first duly sworn, deposes and says that he is 
one of the firm of C. A. Bragg & Co., the claimants in the foregoing 
notice of intention to hold a lien named; that he has read the same 
claim and notice by him subscribed and knows the contents thereof, 
and that the same ts in all respects just and true, and that it con- 
tains a just and true statement of the demand due said claimant-, 
after deducting all proper credits and offsets. 

WM. HENRY. 


Sworn to before me this 24th day of Dec., A. D. 1881. 
JNO. B. WILLIAMS, 


County Recorder, Washoe County, Nevada. 


469 (Endorsed:) Notice of lien. C. A. Bragg & Co. against Ne- 
vada and Oregon Railread Company and John Sunderland. 
Filed at request of William Henry Dee. 24th, A. D. 1881, at 30 min. 
past 12 p. m., and recorded in “ Book of Liens,” records of Washoe 
county, Nevada, pages 521-2. Jno. B. Williams, recorder (county 
recorder). 
(Endorsed :) In 2nd dist. court, Washoe county, Nevada. Charles 
Jack v. Thomas Moore etal. Lien claim of C. A. Bragg & Co. Filed 
April Ist, 1882. R. 8. Osburne, clerk, by W. L. Knox, deputy. | 
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Q. Did you release this lien at the request of any one or 
otherwise ? 

A. Yes, sir; I released it. 

(). At whose request ? 

A. At the request of D. W. Balch and Mr. Be qry. 

Q. Then the lien was not released at the request of the railroad 
company? 

A. No; the railroad as a company never requested. 

Q. Did Balch as the president of the company ? 


Objected to as leading by counsel for complainants. 


470 . How did it come to be included in this $1,900 and al- 
lowed by the railroad ? 

A. It was part of the account. 

(). How did the account come to be allowed ? 

A. It was allowed by the railroad Co. 

Q. Was there any reason ? 

A. Yes, sir; the reason was because the material had been fur- 
nished and the railroad company owed us. 

Q. Was this material furnished to Moore or the railroad company 
originally 

A. To the railroad company. 

Q. I understand you to say that the whole $1,900 was so fur- 
nished ? 

A. Yes, sir. 

(. And its being charged to Moore was simply on account of the 
request made by him of keeping the account separate ? 

A. Yes, sir. 


End of direct examination. 


Cross-examination of C. A. Brace by Mr. Kina: 


Question. Do you say that the material was furnished to the rail- 
road company and upon the credit of the railroad company origi- 
nally ? 

A. Y es, sil 

. You do” 

A. Yes, sir. 

Q. Who bargained with you for this material ? 

A. Moore. 
471 (Q). Did you know in what capacity Moore was acting? 
A. He was acting as contractor, I believe. 

Q. Was he not buying the material to complete his own contract 
and for his own benetit ? 

A. Buving material for the railroad. 

(). I asked you if he was not buying materiai for himself and to 
complete his contract with the railroad ? 

A. No, sir; not to my knowledge. 

Q. Did you say that some portion of it was charged to Thomas 
Moore? 

A. I did; I think it was. 


ee 
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Q. How much of it? 
A. I could not say; I should judge about $950. . 
Q. Out of this $1,975? Well, to what other accounts were the 
balance charged ? 
A. Nevada and Oregon railroad. 
Q. Have you not spoken of a construction account ? 
A. Yes, sir. 
Q. How much was charged to the construction account ? 
A. 1 could not state; I don’t think any of this item was at all. 
Q. You specified these 3 accounts ? 
A. I specified that we had account when we started to keep an 
account with the railroad. We had an account with Thomas Moore— 
construction aecount and railroad—by his request, in order to 
472 keep tiie materials separate. He thought it wou be some 
advantage, I don’t know what. 
Q. Why was any of it charged to Thomas Moore if it was sold to 
the railroad ? 
A. For the purpose of keeping the several accounts separate. 
Q. [f you sold me goods would you charge them to David Evans, 
so as to keep the accounts separate; is that the proposition ? 
A. No: but if I was selling you goods and you instructed me how 
to make the charges | should probably make them as you directed. 
Q. Moore had no other connection with the Nevada and Oregon 
railroad than that of contractor for the construction of the road ? 
A. No. 
Q. Do you know whether his contract called for the furnishing by 
him of material or not ? 
A. I do not. 
Q. Upon whose credit did you sell the goods ? 
A. I sold the goods upon the credit of the Nevada and Oregon 
railroad. 
Q. Who did you expect would pay you for the goods, Moore or the 
Nevada and Oregon railroad ? 
A. I expected the Nevada and Oregon railroad to pay. 
Pes Did the railroad company ever afterwards assume this indebt- 
edness ? 


A. Yes, sir. , 
Q. When? 
473 A. I think it was—I don’t know; the minutes will show— 


in December, 1882, or thereabouts. 
. When was it first contracted with you, approximately ? 
. 1882, I think. 
About what time? 
. Oh, I could not tell. 
Prior to December, 1882? 
Yes, sir. 
Then what do you mean by the Nevada and Oregon Railroad 
Company assuming in December, 1882, its own debt contracted be- 
fore that date ? 
A. Well, it was a debt contracted by —— 
Q. (Interrupting.) I ask what you mean by the railroad com- 


SOP OP OPO 


| ee 


| 


CHARLES MORAN ET AL., &¢. 197 


pany assuming its own debt that had been contracted before the 
date of assumption by the railroad ? 

A. Well, I don’t know how toanswer that question. The railroad 
company assumed these liabilities against the railroad that accrued 
while Moore was here—after Balch went to New York. 

Q. Do you mean that they assumed Moore’s indebtedness? They 
could not assume their own very well. I may assume another per- 
son’s indebtedness, but I never assume my own. 

A. I don’t know. There was a resolution went on the minutes. 

Q. Did you ever have anything paid to you upon this indebted- 
ness ? 

A. Yes, sir. 
474 Q. You say that D. W. Balch requested you to release that 
lien ? 

A. Baleh and Mr. Berry. 

Q. Did Balch say anything as to whom he was acting for? 

A. No. 

Q. Did not? Who borrowed the money upon the land which 
was the occasion of vour releasing that lien ? 

A. Mr. Berry, I believe; that is the way I understand it. 

Q. Was it after the release of this lien that the company assumed 
this indebtedness or before ? 

A. think it was before—no, I think it was after. I could not say 
as to that, but my impression is it was after. 

Q. After they assumed the debt the lien was released ? 

A. I think they did; Lam not sure; | cannot remember dates. 

(). Did anybody else speak to you about keeping these accounts 
and how they should be kept except Moore ? 

A. No. : 

Q. I ask you who made payments upon this account, if you rec- 
ollect ? 

A. There was no payment made upon this account. Mr. Moore 
had paid me money several times. 

Q. Was he the only one that ever made any payments ? 

A. Yes, sir; I think he was; come to think of it, John Sunder- 

land, treasurer of the company, also made me payments. 
475 (). Who directed the change of these accounts from Moore 

to the railroad company? You say that they were first 
charged to him. 

A. They were transferred ; no one directed it. 

Q. That was your own action, then ? 

A. Yes, sir. 

Q. Why did you make the change—because you could not get the 
money out of Moore? 

A. We made the change because we wanted to compile the ac- 
counts—get them together. 

Q. Wasn’t it after you found you could not get any money out of 
Moore that you made the change? 

A. I think it was; I think it was after he went to New York. 

Q. Did you ever dun Moore for the payment of any of these ac- 
counts without getting money ? 
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A. Yes, sir; I asked Moore whether the company could pay us. 


End of cross-examination. 


I have carefully read over and corrected the foregoing pages of 
my testimony, being my direct and cross examination, and the same 
is correct. 


C. A. BRAGG. 


Subscribed in the presence of the attorneys for the respective par- 
ties before me this 22nd day of October, 1883. 
N. SODERBERG, 
Special Examiner. 


476 JERKY SCHOOLING, having been duly sworn, testified on 
behalf of the defendants as follows: 


Direct examination by Mr. DEAL: 


Question. What is your name, age, and residence ? 

A. My name is Jerry Schooling; age, 51, and residence, Reno, 
Nevada. 

(). Do vou hold any of the first-mortgage bonds of the Nevada 
and Oregon Railroad Company described in the bill of complaint 
in this action ? 

A. ] do. 

q. How many? 

A. Five. 

(). When did you receive them and from whom ? 

A. I received them from Mr. Manning, but I forget just when. I 
think it was a day or two after the 51st of January, 1883. I knew 
the day they were issued. It was a very short time after. 

Q. Upon what consideration did you receive them ? 

A. | received them as collateral security for debts owing me. 

Q. By whom? 

A. Washoe lumber Company and Nevada Lumber Company. 

(. You still old them? 

A. Yes, sir. 

(). At the time that you received those bonds did -you 
477 ~~ know or have any notice of the terms of any contract between 
Thomas Moore and the Nevada and Oregon Railroad Com- 

pany under which he was to build this railroad ? 

A. I knew nothing at all about it. I hold those bonds for more 
than the face of the bonds. 


End of direct examination. 


Cross-examination of Jerry Scnoorine by Mr. CLARKE: 


Question. If I understand you, Mr. Schooling, the companies that 
you have named—the Washoe Lumber Company and the Nevada 
Lumber Company—were tndebted to you? 

A. Yes, sir. 
Q. They held these five bonds ? 
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A. Idon’t know anything about the issuance of the bonds, or 
what they were issued for, or anything about it. Those five bonds 
were left with me by Mr. Manning by their direction, and I was to 
receive them by the arrangement with them as collateral security. 

Q. Were you a member of either of these companies ? 

A. Of the Nevada Lumber Company. 

Q. Not of the Washoe company ? 

A. No. 

Q. What part of the indebtedness was due to you from the Ne- 
vada Company ? 

A. Well, the indebtedness is due from the Washoe Com- 
478 pany to the Nevada Company and the Nevada Lumber Com- 
pany was indebted to me. 

Q. Did you exact it as security or did they give it to you volun- 
tarily ? 

A. Well, I was trying to get something to secure me, sal that was 
all they would offer. 

Q. Did you ask it or was it offered to you ? 

A. I don’t know as I asked direetly for it. 

Q. What relationship did Manning sustain to the bonds ? 

A. I don’t think Manning knew anything about it. He brought 
them to me; he was there to deliver them. 

Q. He was treasurer of the Nevada and Oregon Railroad Com- 
pany? 

A. J believe so. 

Q. The railroad company did not owe you anything ? 

A. Personally, no. O, yes, they owed me a book account. 

(). No part of this demand that is secured ” 

A. I think not. 

Q. You say they were indebted to the Nevada Lumber Company? 

A. Yes, sir; they were. 

Q. They were indebted to the Nevada Lumber Company ? 

A. Yes, sir. 

Q. How much ? 

A. Between twelve hundred and thirteen hundred dollars. 

Q. What for? 

A. Lumber. 

Q. ‘To whom was it furnished ? 

A. Furnished to the company—to the road. 
479 (). I distinguish between the company and Moore. 
A. Furnished to the company. 

Q. It was after Moore had quit—under his contract? 

A. It was after Moore had quit—under his contract. 

Q. What sum do the five bonds secure; anything in addition to 
this indebtedness ? 

A. I hold it as security. They owe me more than that amount. 
The face of them would not begin to pay the amount they owe me. 

Q. What sum of money were they delivered to you to secure ? 

A. Well, I don’t think I can say positively ; I think it was more 
than the face of the bonds. 
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@. Is not the twelve or thirteen hundred dollars the debt that the 
bonds were delivered to secure ? 

A. No; to secure me what the Washoe and Nevada Lumber Com- 
panies owe me individually, notasa company. I am speaking now 
of what they owe me individually. I am not holding them on the 
part of any company, but individually for debts that is dne me. [| 
do not know any thing about what the bonds were issued for. 

Q. When you received those bonds did you know that Moore had 
a contract with the road to construct, to build the road ? 

A. I did not know anything about that. 

©. You knew Moore? 

A. I knew Moore. 

480 @. You knew he was contractor and builder ? 

A. I knew that just as any other man would know—from 
what other people were speaking of. I knew generally that Moore 
was the contractor. 

Q. Did you know that the Moran Brothers were furnishing the 
money? 

A. In the same way I knew it—by the general talk of the town. 


FEud of the testimony of J. Schooling. 


I] have read over the foregoing pages, being my direct and _ cross 
examination, and corrected the same, and said testimony as so cor- 


rected is correct. 
JERRY SCHOOLING 


Subscribed before me in the presence of the attorneys for the re- 
spective parties October 29th, 1883. 
N. SODERBERG, 


Special Examiner. 


Tuos. Hymers, called for the defendants, sworn and examined. 
Direct examination by Mr. Dra: 


—. What is your name, age, and place of residence? 
A. My name is T. K. Hy mers; age, 50 years; residence, Reno, 
Nevada. 
Q. Were you a member of the firm doing business here as livery 
stable keepers under the name of Hy mers & Comstock ? 
481 A. I was. 
Q. Did that firm furnish teams—anything of that sort— 
to the Nevada and Oregon railroad ? 
A. Yes, sir. 
(). When ? 
A. For two vears, different times. Idon’t ve the dates now. 
Q. What was the amount of the bill? 
A. $469.00. 

. In the answer in this action you allege that Chas. T. Bender, 
as trustee for Hymers and Comstock, holds one of said bonds to the 
extent of $586.25; is that correct ? 

A. I believe it is. 
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©. When was that delivered to Mr. Bender? 

A. I don’t recollect. My partner does the business. 

Q. Do you remember it was at the time the meeting was held 
January dist, 1881? 

A. It was at that time; was so stated to me. 

@. Does be still hold that bond ? 

A. Yes, sir. 


End of direct examination. 


Cross-examination of T. K. Hymers by Mr. CLARKE: 


Q. What was the character of the livery ? 
A. Some team-work, some buggies—different things. We did 
some team-work. 
. In the construction of the road ? 
482 A. Yes; hauled men out there. 
Q. Well, was that done during the time that Moore was 
contractor? 
A. I think it was. 
Q. To whom did you charge ? 
A. To the company. 
@. Not to Moore? 
A. Never made a charge against Moore. It was the surveyors. 
Q. This livery was furnished for the company and not for Moore. 
The company had the benefit ? 
A. There was once that Moore had a team, but it was charged to 
the company. We never had any account with Moore; all charged 
to the company. 


Mr. Deal here offers in evidence on behalf of the defendants a 
copy of the jndgment in the case of A. J. Hatch against The Nevada 
and Oregon Railroad Company ; also a certified copy of the judg- 
ment docket in that case; also a copy of the mortgage to the Union 
Trust Company, described in the bill of complaint in this action. 
Said documents are attached to the testimony for defendants and 
marked exhibits. 


End of testimony of 'T K. Hymers. 


I have carefully read over the foregoing blank pages of my direct 
and cross examination and corrected the same, and the same Is cor- 
rect. 


T. K. HYMERS. 


483 Subscribed before me in the presence of the attorneys for 
the respective parties this — day of October, 1583. 
N. SODERBERG, 
Special Examoner. 
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Witt1aM WepsTER, called for the defendants, sworn and exam- 
ined. 


Direct examination by Mr. DEAL: 


Question. Judge, do you know Frank Field Fowler? 

A. I do. 

Q. Did you ever, as counsel for the Nevada and Oregon railroad 
or otherwise, advise him in any shape or form to take the seal of the 
Nevada and Oregon Railroad Company and put impressions of the 
seal on paper or any other thing and use it for any purpose what- 
ever ? 

A. I never did. 

Q. Did you ever counsel him to do so or did he ever ask your 
advice on the subject? 

A. I did not counsel him to do anything of that kind nor did he 
ask my advice on the subject, but it was spoken of in the office one 
evening. Mr. Fowler was sitting there with his back to that win- 
dow and I was over here. There was another gentleman with 
Fowler. There was mention made of certain writings required to 

be made and executed in New York, and I suggested that it 
484 would be almost impossible to do anything of that kind there 

in New York for the reason that the seal of the company was 
here. There was some discussion about taking the seal to. New 
York, and I suggested that could not very well be done, because the 
seal might be needed here. He then mentioned the fact that he 
had in his own possession certain impressions that he had taken 
from the seal and those he proposed to take with him and use. 

Q. Did he ever ask or seek your advice about his right to do any- 
thing of that kind? 

A. I don’t think he did. I told him then I did not think that 
kind of work was just the thing for the execution of documents. 
There was a reply made by him it would not be known; it would 
have the same appearance, or something to that effect. That was 
all there was of it. 


I have read over and corrected the foregoing pages of my testimony, 
and the same as so corrected is correct. 


WM. WEBSTER. 


Subscribed in the presence of the attorneys for complainants and 
defendants before me this 29th day of October, 1883. 
N. SODERBERG, 
Special Examiner. 
485 Davip Evans, called for the defendants, sworn, testified as 
follows: 


fa 
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Direct examination — Mr. Wepster: 
Q. What is your name, age, and residence ? 
_ A. My name is David Evans; my age is 52 years past ; residence, 
Sierra county, California. 
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Q. Have you ever had any business with the Nevada and Oregon 
railroad ? 

A. I have. 

Q. Did you ever have any claims or demands against that com- 


any? 

- A. Well, I sold the contractor, Mr. Moore, beef, hay, and grain ; 
boarded some of the company’s men when they were surveying the 
road. 

° Q. Boarded the company’s men when they were surveying the 
| road ? 


A. Yes, sir. 

Q. How much did your demand amount to against the company 
for that board while they were surveying ? 

A. I could not say without my books. I could not tell what the 
different claims amounted to. 

Q. Do you remember the aggregate amount of those bills % 

A. No; Idonot. All of the bills I have against them is not 
rendered to the company. 
(). I see one of the bills for teams furnished Thomas Moore, 
486s Jate contractor for the Nevada and Oregon Railroad Com- 

pany, during the year 1882, and for beef furnished during 

the same period to the said Thomas Moore amounts to $1,440? 


ee eee 


‘ A. I think that is about it, but it should be 1881. 
, (. Ifere is another: “ Nevada and Oregon Railroad Company, 
° debtor to D. Evans for 25 days’ board, 821.05. J. I. Raga, debtor 


to D. Evans, 15 days’ board, 15 dollars.” Are these all the bills ? 
A. No; I have a voucher or two from McClellan. 
Q. Are these all the bills that you presented to the railroad Co. ? 
A. Yes, sir. 


. How much is the aggregate ; do vou know? 


| A. No; | don’t. 
Q. You say, then, the bills will show? 
A. Yes, sir. 


Ilere Mr. Webster offers the bills, which were as follows: 


OneIDA, Dee. 21st, 1582. 
N. —O. R. R., Dr. to D. Evans for 25 days’ board._------ $21 50 


ONEIDA, Dee. 21st, 1882. 
J. H. Reaga, Dr. to D. Evans for fifteen days’ board ....-- S15 09 
OneEIDA, CAL, Nov. 13th, 1552. 
N. & O. R. R. Co. in ae. with D. Evans. 


Oct. 19. To bill rendered ....-- -..-.- Rhy eee $126 SO 
457 ee ee ee, SEP... .. weccsen enema 3 da 
eT ae beef, I 1? GO 
. =. ae “ eo « ene yeaa ae ae 12 50 
- yt J - 125 “ “ “ eS PRE APE ig se ]? 8 
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ONEIDA, CAL., Oct. 19th, 1882. 
N. & O. R. R. Co. in ae. with D. Evans. 


Sept. 7. 110 lbs. beef, @ 10c..---------.----- .--- ------ $11 00 
‘6 8. 140 46 ‘6 sé i taser 14 O00 
"70. FeO ON * —newcenwcececséecesneeeesoces 13 00 
éé 13. 120 éé éé sé gE OD a RTC ERS DN MeO ase EL Reg ROY 12 00 
‘6 17. 205 ‘6 ‘6 ‘6 cg OP ONO Ce OUNCE Dee BN 9() 5O 
sé 19. 105 ve as sc ie 10 50 
"“S. Be *¢ * * * cette 13 50 
1 Hay and grain ..... 22200. 200 conc on cocccon 1 50 
-— 2. | 2 ee 12 00 
Te - * © © i masse 10 00 
ae”. 6 6 Cheese 10 00 
6“ 80). 140 és ‘6 ee gle eR ROMER WMS PRE RN A ATE SST RNR Se > 14 OO 

G8. 3 190 * * © ©  eeteesee een 12 80 
é¢ 6. 135 é és ue i 13 50 
5°. ae ™ ee O Piiccceetcueaaseieen 4 50 
"FB. BRD © (Belk Beh ennn teense 12 00 
7 BO te Tiiicwwsensecemeennns 8 00 
SS: SED 6 ccna 2 50 
fon snasineisinianinaiinsiiinainaiaeiin 2 50 
OS RRC GARE ccncnnne emma 1 00 
BR. SOO Re: 0k, © Whe ccs nssnsweenimanennnn 15 00 

488 226 80 

my enn fom DD. J. GUNES cccesecccenusesennce 100 00 
Re es GR, Bees SE wetentenieneelanieis 126 80 
50 32 
‘ 13 00 
I Bi ecncicnnitecssnnensimcnstieicnenseinnicnninctinssicesniaibaiinaiiaititaiaiaiaiaa 21 50 
PO, 4b. ccc ncnw cnn mn emnmmen nme cmnainninniat 211 62 
51 
160 62 
Nevada and Oregon Railroad Company to D. Evans, Dr. 
—, 1883. 


To teams furnished Thomas Moore, late contractor for the Nevada 
and Oregon railroad, during the year 1882, and for beef furnished 
during the same period to the said Thomas Moore_-.-.. 1,440 00. 


Q. Here is a claim that is put in—Reagan, $13. How does that 
happen to be presented as part of your claim agaitist the com- 
pany? 

A. This is a man I boarded for the company. 

Q. N. — O. R. R., Dr. to D. Evans for 25 days’ board, $21.50. 

A. That was for some men I boarded for the company and that 
worked for the company. 
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Q. Here is N. & O. R. R. Co., bill rendered, $126.80. Do you 
know what that was? 
489 A. No, I don’t. Supplies or something I furnished them ; 
beef, hay, and grain. 
Q. Was it furnished to Moore or the company ? 
A. I think it was furnished to the company. 
Q. The bill of $126.80 was furnished to the company ? 
A. Yes, sir. 
Q. Here is October 23, to tallow, 212 Ibs., $12.79. 
A. That was the company. 
Q. Here is 126 pounds of beef, Oct. 24, $12.60. 
A. That was the company. 
Q. Oct. 26, 125 Ibs. of beef, $12.50. 
A. That is — company. 
Q. This $177.12 bill here was all furnished to the company ? 
A. All that ’82 bill is for the company; all the bills of 1882 was 
furnished to the company. 
Q. It appears, then, you furnished the company, in 1882, $461.42 ? 
A. I suppose so; the bills will show. 
Q. On that amount there was credits to the amount of $151, 
leaving $161.49 against the eompany? 
Q. This $1,440 that is presented against Moore, was that allowed 
by the company ? 
A. Yes, sir. 
Q. What have you received from the company in allowing this 
$1,440 and this $161.42? | 
A. Ihave received bonds from the company. 
Q. How many bonds did you receive? 
A. Two. 
490 Q. At what price? 
A. Well, the calculation was about 80 ets. on the dollar: 
the bonds were $1,000 each. 
Q. When did you receive those bonds ? 
A. I can’t recollect the date. I think some time in February or 
March. 
Q. This year? 
A. This year. I could not tell the time exactly; the bonds will 
show. 
Q. How did you come to extend to Moore credit for this $1,440? 
A. I extended the credit with the expectation that there was a 
company back of it, backing Moore up. 
Q. Upon the faith of the company ” 
A. Certainly ; without the company back of him I would not 
have trusted him. 
Q. Did you have any understanding with the company that you 
were to receive your pay ? 
A. Not when I made the contract ; since that time I have an un- 
derstanding with Mr. Balch, the president. 
Q. How came it that the company issued to you bonds to the 
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amount of this $1,440; how did you come to receive bonds for that 
$1,440; under what circumstances ? 
A. I received it for the supplies. 
Q. How did it come that the company paid this debt ? 


491 A. I don’t know exactly how to answer that question. 
Q. Did you present the bill to the company ? 
A. I did. 


Q. Well, what did you say—what understanding did you have 


with the company ? +s 
A. When I presented my bill to the company my understanding 
was they haden’t any money, but they would give me these bonds. 
Q. Did you give them any reason why you presented this bill? 
A. No. 
Q. To whom did you give this bill ? 
A. I gave this bill to Balch. 
Q. What was the conversation between you and Balch at the time 
you handed him the bill? 
A. Of course, I wanted money. I told him that I wanted my 
money, for the company to pay me the money; and he said the 
company hadn’t any money that he could pay. 
(). Was there anything said about vour extending credit to Moore 
on the faith of the company ? 
A. I told Balch if there had not been this company back of Moore 
I certainly would not have trusted him. 
Q. Did you know anything about Moore being a contractor ? “~~ 
A. No, sir. 
492 Q. Did you understand whether he was representing the 
company or not? 
A. No, sir; I did not. 
Q. What was your information on the matter ? 
A. My idea of the matter was that Moore represented the com- 
pany. Of course, I charged all my bills to the Nevada and Oregon 
Railroad Company. I never charged anything to Moore, but when 
I made out my bill I made it out to Moore. 
Q. The charges, as far as your books go, is against the Nevada 
and Oregon Railroad Company ? 
A. Yes. . 
Q. Is there anything on your books against Moore? } 
A. No. 
Q. Then you really never furnished anything to Moore? a 


A. That is how I charged on my books. 


Here the attorney for complainants moved to strike out what the 
witness says about charges on his books, because the books are not 
produced. 

The Witness: My books is not posted, but just books of original 
entry. Whenever I would deliver a quantity of beef on that day I 
would charge it to the Nevada and Oregon Company with the date— 
so much beef. That is the way I charged it. 

Q. Did you ever have any account with Moore ? 

A. No; I had no account charges on my book to Thomas Moore. — 


CHARLES MORAN ET AL., &e. 2°07 


Q. Anything you have charged was charged directly to the 
493 Nevada and Oregon Railroad Company. How did you come 
to make out this bill to Moore? 

A. Coogan or somebody that was managing his business when | 
made out the bill told me to make it out to Moore. 

Q. And you did it at the request of Coogan? 

A. Yes, sir. 

Q. Who was Coogan ” 

A. Superintendent of construction, contractor on the road. 

(). Then you never knew Moore as a contractor ? 

A. No, sir; I did not. I do not know anything of Moore’s rela- 
tion with the company at all. 

Q. And everything that you delivered to him was on the faith of 
the company and really to the company, as far as you are concerned ? 

A. Yes, sir. 

Q. What was the consideration of these bonds? 

A.. it was for supplies. 

(). To these men? 

A. Yes, sir; these accounts. 


End of direct examination. 


Cross-examination of Davip Evans by Mr. Kina: 


Question. Did anybody tell you how to charge these things you 
furnished ? 

A. No, sir. 

(. How came you to charge to Nevada and Oregon Railroad 

Company ? 
494 A. The Nevada and Oregon was building the road, and I 
supposed that was the way. 

(. You say you furnished Moore on the credit of the company ? 

A, Yes, sir. 

(). It was your idea that the company would pay Moore and 
Moore pay you? 

A. My idea was, I was furnishing to the company ; Moore did not 
buy anything for himself. 

Q. If it was your idea that you were furnishing to the company, 
how caine vou to make out the bill against Moore upon the state- 
ment of Coogan ? 

A. He requested me to charge to Thomas Moore or told me when 
IT made out my bill to make it out that way; Mr. Moore never told 
me anything about how to make out the bill against the company. 

Q. Did not you know that the construction was being done under 
contract with Moore ? 

A. I have heard such talk. I did not know it. 

Q. Had not you heard it before you furnished these goods that 
Moore was a contractor? Q. Did you not furnish these supplies to 
Moore as such supposed contractor ? 

A. No, I cannot say I did. 

Q. Was it not your idea that they were furnished to Moore as 
contractor ? 
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A. No, sir; I had an idea they were furnished to the railroad 

company, and so charged it. Certainly I would not have 

495 furnished toa man I did not know anything about, and I 

did not know he had anything to do with paying for these 

things. J supposed the company would pay the bills. 1 charged all 
my bills to the railroad company. 

Q. Did not you charge to Moore upon the theory that the com- 
pany would pay Moore and he would pay you? 

A. I did not know anything about that. 

Q. I asked you if that was your theory. 

A. No, sir; I could not say that I did. 

Q. Did you never have any talk with Moore as to his relations 
with the company ? 

A. No, sir; I never did. 

(. Did he never tell you ? 

A. No, sir; he never did. I never had but very little talk with 
Moore. 

Q. Did you ever have any talk with anybody about it before you 
furnished these supplies ? 

A. Moore was the only man [I ever talked with. 

Q. Did he tell you the supplies were furnished to the Nevada and 
Oregou Railroad Company ? 

A. I don’t recoilect what he told me about it. I don’t think he 
told me anything about it. 

Q. Is this the only bili you ever made out? 

A. Yes, sir. 

Q. Did you ever make out any bill that you did not present? 
496 A. No, sir. 
Q. Did vou ever make a demand of Moore? 

A. I never made a demand of Moore. 

Q. Did you not answer Judge Webster that you credited Moore 
on the credit of the company ? 

A. Well, I credited Moore on the faith of the company. 

Q. Then what do you mean by crediting Moore ? 

A. Well, supposing you came out there and Webster was building 
the railroad and wanted me to furnish beef, I would think I was 
furnishing Webster. I supposed I was furnishing to the company, 
and I so charged it on my book. 

Q. What do you mean by saying you gave credit to Moore on the 
faith of the company ? 

A. I credited Moore the same as I would credit a man that would 
come along—supposing a man would come along—with a bunch of 
cattle to my place and tell me he wanted pasture for the cattle and 
he did not have money. I would say, All right; turn in your cattle, 
knowing that somebody owned the cattle and they would probably 
pay me. 

Q. Do we understand, then, that you did give credit to Moore? 

A. I could not say. 1 gave, directly, credit to Moore. 

Q. Do you hold that Moore owes you or did owe you anything 

before they gave you these bonds ? 
497 A. No; I hold that the company owe me. 
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Q. How did you come to charge some things to the company 
that you say were delivered to Moore ? 

A. I said Mr. Coogan—he knew how I had it charged on my book 
to the company, and he told me not to make out the bill that way, 
but to make the bill out to Moore; he knew how it was charged. 

Q. Why didn’t you charge these other things to Moore? 

A. Because in 1882 Moore was not on the road at all. 

Q. Who was operating the road in 1882 when these bills were con- 
tracted ? 

_ A. Balch. 

@. This $1,440—was that in 1882? 

A. Yes, sir: I have got an itemized bill. 

Q. I thought you said Moore was not on the road; yet you charged 
his bill in 1882 to Moore? 

A. There is an itemized bill that I gave the company. 

Q. The date of that is 1882”? 

A. There must be some mistake about that. 

Q. You did not make out that bill ? 

A. No, sir. 

Q. I asked you whether the bill for $1,440 is not for items fur- 
nished in 1882? 

A. No; that is for 1881; that $14.00 is. 

(). The bill shows for 1882? 

A. That bill is not the bill I made out; I gave an itemized bill to 

the company. 
498 Mr. Wepstrer: The bill of $1,440 showing upon its face to 
be against Thomas Moore, and also showing to be for the 
year 1882—was that bill rendered by you to the company ? 

A. No; that is not the bill I made out to the company, but that 
is the amount of the bill T made out to the company. 

Q. Whose handwriting is that ? 

A. I don’t know. 

Q. That appears to be on a railroad blank ? 

A. It appears to be. 

Q. Did you have a like blank. to make out the bill on ? 

A. No. 

Q. Is the year 1882 the correct date of the bill? 


Objected to by attorney for complainants that he is contradicting 
the written bill without producing the writing in evidence. 


A. No; that is not the correct date of that bill; I think that should 
be 1881. 

Q. Whoever made out this bili made a mistake in the vear? 

A. Yes, sir. | 

Q. How was your bill made out that was presented to the com- 
pany? 

A. It was made out in regular bill form, with the date of every 
item and the amount. 

Q. What year did that show ? 
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499 Objected to by attorney for complainants as calling for evi- 
dence of the contents of the writing without showing the 


writing or accounting for it. 

A. It shows 1581. | | 

@. And that should show 1881, if correct ? 

A. Yes, sir. 

Here the further taking of testimony was adjourned till Oct. 29, at 
8.50 p.m. 


Reno, NeEv., Oct 29—S.50 p. m. 


Davip Evans recalled: 


Objection having been made heretofore to certain testimony in 
regard to the books of David Evans, and the testimony having been 
continued for the purpose of obtaining his books, and David Evans 
now being present for the purpose of supplying the testimony before 
objected to, therefore David Evans with his books answers as follows: 

I have the books with me that I have heretofore kept between my- 
self and the N. & O. R. R. Co. . The books show an account between 
me and said N, — O. R. R. Co. The account commences 24th Oct., 
18381. Thecharge is made against the N.—O. R. R. The first charge 
isa load of hay. The amount is not carried out, but is included in 
other charges made in the aggregate for hay delivered at different 
camps onthe N.—O.R.R. The charges are all made to the N. — O. 
RK. R. [think the amount is $1,440, That corresponds with my books. 

That is for 1881. There is another account of 1882. The first 
500 = charge in 1882 is June 21, 205 lbs. of beef, $20.50. The bill 

for 1882, already in evidence, is correct.. My board bill is not 
included in the above because it does not appear in my books. I 
cannot tell all the items of the 1882 bill that I delivered to the presi- 
dent of the N. — O. R. R. Co. for the reason I did not keep con- 
secutive account of the items. All the charges were made against 
the N. & O. at. R. Co. Should I go through my whole book all the 
charges upon the book would appear against the N. & O. R. R. Co. 
All the charges I have against the N. & O. R. R. Co. are correet, and 
amount to the sum in the bills charged as stated. I have carefully 
read over and corrected the foregoing pages of my testimony, and 


the same is correct. 
DAVID EVANS. 


Subscribed before me in the presence of the attorneys for defend- 
ants, the attorneys for complainants not appearing, this 29th day of 
October, A. D. 1883. 

N. SODERBERG, 


Special Examiner. 


The foregoing was all the testimony in the case offered or admitted 
on behalf of the defendants, except the exhibits hereto attached. 
Each witness before giving testimony was sworn to testify to the 


truth, the whole truth, and nothing ‘but the truth. Each witness 


“= 


_ 
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before subscribing his deposition was required by me to, and did, 
carefully read over and correct the same. 
N. SODERBERG, 


Special Keraminer. 


501 This indenture, made and entered into this 25th day of 

April, A. D. 1881, by and between the Nevada and Oregon 
Railroad Company, a railroad corporation duly incorporated and or- 
ganized under and in pursuance of the laws of the State of Nevada, 
party of the first part, and the Union Trust Company of New York, 
party of the second part, witnesseth : 

Whereas the said party of the first part desires to make and com- 
plete the construction and equipment of a proposed railroad run- 
ning and to be run from a point at or near the town of Aurora, in 
the county of Esmeralda, in the State of Nevada, to a point in the 
State of California at or near the boundary line between said State 
of California and the State of Oregon, and where said boundary line 
between said States intersects the western shore of Goose Lake, run- 
ning through the counties of Esmeralda, Douglas, Ormsby, Washoe, 
and Roop, in the State of Nevada; thence into and through the coun- 
ties of Sierra, Lassen, and Modoc, in the State of California, to a point 
in said county of Modoe, in said State, at or near the boundary line 
between said State and the State of Oregon, and where said boundary 
line between said States intersects the western shore of Goose Lake, 
a distance of about three hundred miles; and to that end the stock- 
holders of said corporation, at a meeting thereof duly held, and the 
directors thereof, also at a meeting duly held, have authorized and 
directed the issue of its bonds to be secured by a first mortgage upon 
suid road and its rolling stock, fixtures, and franchises, as now 

existing and which may hereafter be acquired, in manner 
002 and form and with the conditions, provisos, covenants, and 
obligations hereafter set forth; said bonds to be substan- 
tially in the following form and containing the following terms, 
to wit: 
STATE OF NEVADA. 


First-Mortgage Gold 8 Per Cent. Bond. 


Know all men by these presents that the Nevada and Oregon 
Railroad Company, a corporation duly incorporated under the laws 
of the State of Nevada, acknowledges itself to be indebted for mon- 
eys advanced to its use, and promises to pay to the holder hereof, 
one thousand dollars, in gold coin of the United States of America, 
of the present standard aud weight, on the first day of June which 
will be in the vear 1950,at the city of New York, with interest thereon 
at the rate of eight per cent. per annum, and to be paid semi-an- 
nually,on the first days of June and December in cach year, on the 
presentation of the annexed coupons, as they respectively become 
due, at the city of New York, in gold coin of the United States, of 
like standard and weight; for which payments, well and truly to be 
made, the said corporation binds itself and its successors, and doth 
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hereby further agree that this obligation and all rights and benefits 
arising therefrom may be transferred by general or special endorse- 
ment or by delivery, and hereby waives all benefit or exception of 
advantage which it is or may be entitled to from valuation, appraise- 
ment, attachment, redemption, or stay laws. 

And it is hereby expressly agreed that, should any default be 
made in the payment of the said interest, or of any part thereof, on 
any day whereon the same is made pavable as aforesaid, and should 
the same remain unpaid and in arrear for the space of six months, 

then and from thenceforth—that is to say, after the expiration 
503 of the said six months—the aforesaid principal sum of one 

thousand dollars, with all arrearages of interest thereon, shall, 
at the option of the holder hereof or his legal representatives, be- 
come and be due and payable immediately thereafter, although the 
period first above limited for the payment of said principal may not 
then have expired, anything hereinbefore contained to the contrary 
thereof in anywise notwithstanding. 

This bond is one of a series of three thousand of like amount, date, 
tenor, and effect, numbered from 1 to 3,000, inclusive, amounting in 
the aggregate to three million dollars ($3,000,000), secured by deed 
of trust or mortgage to the Union Trust Company of New York, as 
trustee, bearing date the 25th day of April, eighteen hundred and 
eighty-one, on all the estate, real and personal, and franchise then 
owned and to be thereafter acquired, in the States of Nevada and 
California, by said corporation. 

This bond shall have no force or effect until certified by the trustee 
to be one of the bonds secured by the said mortgage. 

In testimony whereof the said corporation has hereunto caused to 
be affixed its corporate seal and these presents to be subscribed by 
its president and treasurer this 25th day of April, in the year one 
thousand eight hundred and eighty-one. 


Coupons for interest to be attached to said bond substantially in 
the following form to wit: 

On the first ay of , one thousand hundred and ' 
the Nevada and Oregon Railroad Company will pay the bearer, at 
the city of New York, forty dollars in United States gold coin, of the 
present standard and weight, for six months’ interest on bond No.—. 

April 25th, 1581. 


, Treasurer. 


504 Now, therefore, this indenture witnesseth: That the said 

Nevada and Oregon Railroad Company, party hereto of the 
first part, for the better security of the payment of the said sums of 
money mentioned in the said bonds or obligations and said interest 
thereon and coupons thereto attached, according to the true intent 
and meaning hereof, and also for and in consideration of the sum of 
one dollar to it in hand paid by the said party of the second part at 
and before the sealing and delivery of these presents, the receipt 
whereof is hereby acknowledged, has granted, bargained, sold, aliened, 
assigned, released, conveyed, and confirmed, aud by these presents 
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does grant, bargain, sell, alien, release, convey, and confirm, unto the 
party of the second part and to its successors and assigns forever all 
the following property, franchise, and estate, real and personal, now 
or hereafter constructed, purchased, acquired, held in possession, or 
owned by said company, to wit: All the railroad line of the said 
company, commencing at or near the town of Aurora, in the State 
Nevada, and running thence to a point in the State of California at 
or near the boundary line between said State of California and the 
State of Oregon and where said boundary line between said States in- 
tersects the eastern shore of Goose Lake, and extending through the 
counties of Esmeralda, Douglas, Ormsby, Washoe, and Roop, in the 
State of Nevada; thence into and through the counties of Sierra, Las- 
sen, and Modoc, in the State of California, a distance of three hundred 
miles, as near as may be, including all the lands and estate, real and 
personal, rights of way, roadway, track aud tracks, together with all the 
superstructures, depots, depot grounds, station-houses, water-tanks, 
workshops machine shops, machinery, side tracks, turn-outs, 
505 —_ turn-tables, weighing scales, locomotives, tenders, cars, rolling 
stock of all kinds, fuel, equipments, fixtures, tools, and all 
other property which may be necessarily used or ordinarily used 
in operating or repairing said railroad or anything connected there- 
with, including all of the said property which is now or may here- 
after, in whole or in part, be constructed or completed, purchased, 
acquired, held, or owned by the said company pertaining to said 
railroad, and all the corporate rights, privileges, and franchises of 
said company pertaining to said road, together with all and singu- 
lar the tenements, hereditaments, and appurtenances thereunto be- 
longing or in anywise appertaining, and the reversion and rever- 
sions, remainder and remainders, rents, incomes, issues, and profits 
thereof, with all the rights, titles, interest, estate, property, posses- 
sion, claim, and demand, in law or in equity, of the said party of 
the first part of, in, and to the same or any part or parce] thereof ; 
to have and to hold the above granted and deseribed premises, 
estate, property, and franchises, with the appurtenances, unto the 
said party of the second part and to its successors and assigns in 
trust for the use, security, and benefit of every person or Corpora- 
tion who shail become or be from time to time holders of said bonds 
and coupons or any of them; provided always, nevertheless, and 
these presents are upon the express condition, that ii the said 
party of the first part or its successors shall well and truly pay, or 
cause or procure to be paid, unto the holders from time to time of 
said bonds and coupons and each and every one of them the said 
sums of money to be paid by the said bonds and the interest cou- 
pons attached thereto at the place and time and in the manner set 
forth in the said bonds and coupons according to the tenor, 
506 intent, and meaning thereof, then these presents and all the 
property, estate, right, franchises, and privileges herein and 
hereby granted and conveyed shall cease, determine, and be void. 
And if default shall be made in the payment of the said sums of 
money specified in said bonds or coupons or any part thereof, and if 
the same shall remain unpaid for the period of six months from 
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and after the time when the same should have been paid according 
to the terms of said bonds or coupons, then the said party of the 
second part, its successors and assigns, its agents or servants in that 
behalf, may enter into and upon and take possession of all or, in their 
discretion, any part of the said premises and property hereinbefore 
described or intended so to be, and work and operate the said rail- 
road and receive the income and receipts and profits thereof, and 
out of the same pay— 

First. The expenses of running and operating the same, includ- 
ing all taxes and annual legal charges, and ineluding therein such 
reasonable compensation as it or they may allow to the several per- 
sons employed and engaged in the ranning and superintendence of 
the same, and a reasonable compensation to the party of the second 
part, its successors and assigns. 

Second. The expenses of repairing and renewing the said road, 
appurtenances, locomotives, and the rolling stock thereof, and all 
other reasonable and proper charges and expenses necessary for the 
care and management thereof, including all reasonable and proper 

betterments, replacements, additions, and extensions. 
O07 Third. To pay, as far as the same will suffice, the interest 
and, when due, the principal of said bonds. 

gut nothing hereinbefore or hereinafter contained shall be con- 
strned to deprive the said party of the second part or its successors of 
the right to foreclose this mortgage by sale, as hereinafter provided, 
or by proceedings in ary court of competent jurisdiction. 

And, further, if default shall be made in the payment of the said 
bonds and coupons above mentioned or any of them that then and 
from thenceforth it shall be lawful for the said party of the second 
part, its successors and assigns, to enter into and upon all and singu- 
lar the premises hereby granted or intended so to be, and with or 
without such entry tosell and dispose of the same and all benefit and 
equity of redemption of the said party of the first part therein at public 
auction, and, as the attorney of the said party of the first part, for 
that purpose by these presents duly authorized, constituted, and ap- 
pointed, to make and deliver to the purchaser or purchasers thereof a 
good and sufficient deed or deeds of conveyance in the law for the same, 
and out of the noney arising frotn such sale to retain the principal and 
interest which shall then be due on the said bonds and coupons, 
together with the costs and charges of advertisement and sale of the 
said premises and a reasonavle compensation, rendering the over- 
plus of the purchase-money (if any there shall be) unto the said 
party of the first part, which sale so to be made shall forever be a 
perpetual bar, both in law and equity, against the said party of the 
first part and against all other persons claiming or to claim the 

premises or any part thereof by, from, or under it. 
50S But, on any such sale, whoever shall bid off and: become 
the owner of the said premises or’ any part thereof may be 
allowed to make payment therefor by the aforesaid bonds and cou- 
pons at a pro rata valuation, regulated by the net amount of the 
price Which shall be realized on such sale, less such an amount of 
cash, however, as the said party of the second part or its successors 
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or assigns shall require to be paid in view of being able to convey a 
good title, free of all iIncumbrances, charges, and expehses, and for 
their own commission and charges. 

And it is hereby agreed between the parties to this indenture that 
in the meantime, and until default shall be made in the payment 
of the interest or principal of the said bonds or coupons or of some 
of them or some part thereof, or in some of the covenants or agree- 
ments to be kept, observed, or fulfilled by the said party of the first 
part, it shall be lawful for the said party of the first part peacefully 
and quietly to have, hold, use, possess, and enjoy the said premises, 
with the appurtenances, and to receive the Incomes, issues, and 
profits thereof to its own use and benefit, without any hindrance 
or interruption or disturbance whatsoever of or from the party of 
the second part, its successors or assigns, or any other person what- 
ever lawfully claiming or to claim the same by, from, or under them 
or any of them. 

And the said party of the first part hereby agrees and covenants 
to and with the said party of the second part and its suecessors and 
assigns that it will pay and keep down all ordinary and extraordi- 

nary taxes, assessments, and other public burdens and charges 
509 = which shall or may be imposed upon the premises herein de- 

scribed and hereby conveyed and every part thereof; and the 
said party of the second part or its successors and assigns or any 
one or more of the holders of said bonds may, in case of the default 
of the said party of the first part in this behalf, pay and discharge 
the same, and any other lien or incumbrance upon said property 
which may in any way, either in law or equity, be or become in 
effect a charge or lien thereon prior to the said bonds or to which 
said bonds may be subject or subordinate, and for all payments 
thus made the parties making the same shall be allowed interest 
thereon at the rate of eight per cent. per annum, and such payments, 
with the interest thereon, shall be and are hereby secured to them 
by these presents and declared to be pavable and collectable in the 
same sort of curreney or money wherein they shall have been paid, 
and the same shall be payable by said party of the first part to said 
party of the second part, its successors and assigns, upon demand, 
in trust for the party or partics paying the same, and may be paid 
out of the proceeds of the sale of said premises hereinbefore author- 
ized. 

And the said party of the first part further covenants and agrees 
to and with the said party of the second part and its successors and 
assigns that it will at any and all times hereafter, upon the request 
of the said party of the second part or its successors and assigns, ex- 
ecute, acknowledge, and deliver to the said party of the second part 
and its successors and assigns all and every such further necessary 

and reasonable convevalices and assurances in the law of the 
510 said premises or any part thereof as may by the party of the 
second part or its successors and assigns be reasonably de- 
vised or required for tnore fully carrying into effect the objects of 
this conveyance; and the said party of the second part and its sue- 
cessors and assigns shall be entitled to receive a just and proper 
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compensation for all services rendered by them in the execution of 
the aforesaid trusts and powers, and the same shall be deemed to be 
secured thereby. 

And it is hereby stipulated and agreed that the said party of the 
second part and its successors in said trust shall not be responsible 
for the acts or omissions of any agent or agents employed by it in 
any manner in and about the execution of the trust hereby created 
when such agent or agents are selected with reasonable discretion. 

And it is further witnessed by these presents that the said party 
of the first part, its successors or successor, in consideration of the 
premises and the value received on the issue of said bonds, cove- 
nants to and hereby does waive all benefit or exception of advan- 
tage which it is or at any time hereafter may become entitled to 
from valuation, appraisement, attachment, redemption, or stay laws 
of any and all kinds. 

In witness whereof the said Nevada and Oregon Railroad Com- 
pany has hereto affixed its corporate seal and caused these presents 
to be attested by its president and secretary, and the said party of 
the second part has caused its seal to be affixed and these presents 

to be signed by its president the day and year above written. 
511 NEVADA AND OREGON RAIL- 
ROAD COMPANY, 
by GEORGE L. WOODS, President, 
[SEAL. | By S. C. SCOVILLE, Secretary. 
UNION TRUST COMPANY OF 
NEW YORK, 
[SEAL. | By EDW’D KING, President. 


Signed, sealed, and delivered in the presence of— 
W. BERGMAN awnp : 
H. A. CLAUSON. 


STATE OF NEVADA, 
’ ‘ T a 8S . 
County of Washoe, | 


On this second day of May, A. D. one thousand eight hundred 
and eighty-one, personally appeared before me, H. L. Fish, a notary 
public in and for the county of Washoe and State of Nevada, George 
L. Woods, president, and 8S. C. Scoville, secretary, of the Nevada and 
Oregon Railroad Company, a corporation incorporated, to wit, on 


the 25th day of April, 1881, to me personally known to be the per- 
sons whose names are subscribed to the foregoing instrument as the 
president and secretary of said company, who each acknowledged 
to me that he executed the same in‘ his official capacity for and on 
behalf and in the name of said company as its free and voluntary 
act and deed for the uses and purposes therein mentioned and in 
pursuance of a resolution of the board of directors of ‘said company 
directing such mortgage to be executed by signing the same as 
president and secretary and affixing thereto its corporate seal. 
In witness whereof I have hereunto set my hand and affixed my 
official seal the day and year in this certificate first above written. 
[SEAL. ] Hi. L. FISH, 
. Notary Public. 


—— i he 
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512 Sratre or NEVADA, 8s: 
SECRETARY'S OFFICE. 
I, Jasper Babcock, secretary of state of the State of Nevada, do 
hereby certify that H. L. Fish now is a notary public in and for the 
county of Washoe, in the State aforesaid, duly commissioned and 
qualified according to law and duly authorized by law to take and 
certify acknowledgments and affidavits, and that full faith and 
credit are due to all his official acts as such. 
In testimony whereof I have hereunto set my hand and affixed 
the great seal of State. 
Done at office, in Carson City, Nevada, on this second day of 
March, A. D. 1881. 
[SEAL. ] JASPER BABCOCK, 
Secretary of State, 
By JAS. G. CHESLEY, Deputy. 


Strate or New York, — |... 
City and County of New York, j ~~’ 


I, Charles Nettleton, a commissioner duly appointed by the Gov- 
ernor of the State of Nevada to take acknowledgment and proof 
of deeds and other instruments to be recorded in said State of Ne- 
vada, do hereby certify that Edward King, president, who is_per- 
sonally known to me to be such officer and to be the identical per- 
son whose name is subscribed to the foregoing instrument, appeared 
before me this day in person and acknowledged that, as the presi- 
dent of the Union Trust Company of New York, he signed, sealed, 
and delivered the foregoing instrument with the corporate seal of 
said company thereto affixed as the free and voluntary act aud 

deed of the said company for the uses and purposes 
513 therein mentioned. 
In witness whereof I have hereunto set my hand and 
affixed my official seal this 10th day of May, A. D. 1881. 
[SEAL. ] CHARLES NETTLETON, 
Commissioner for Nevada in New York, 
117 Broadway, N. Y. City. 


Recorded at request of 8. C. Scoville. Filed May 19, A. D. 1881, 
at 45 min. past 10 p. m. 
JNO. B. WILLIAMS, 
County Recorder. 


STaTE OF Nevapa, =|. 
County of Washoe, j ~° 


I, John B. Williams, county recorder in and for said county, do 
hereby certify the foregoing to be a full, true, and correct copy of the 
record of the original mortgage from the Nevada and Oregon Rail- 
road Company to the Union Trust Company of New York as the 
same appears on pages 294, 295, 206, 297, 208, 299, 500, and 301, 1n 
Book G of Mortgages, records of Washoe county, Nevada, now in my 
charge. 

28—471 
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Witness my hand and official seal, at Reno, Washoe county, Ne- 
rada, this 15th day of October, A. D. 1885. 
[SEAL. ] JNO. B. WILLIAMS, 
County Recorder. 


514 In Dist. Court, 2nd Jud. Dist., Washoe Co., Nevada. 


A. J. Haren, PI’ff, 
vs. 
NEVADA AND OREGON RAILROAD Company, a Corporation, D’f't. 


This cause coming on regularly to be heard on Monday, the 10th 
day of April, 1882, before the court setting with a jury of twelve, 
duly impaneled and sworn to try the cause, the plaintiff appeared 
by C.S. Varian, Esq., and Messrs. Lindsay and Dickson, lis attor- 
neys, and the defendant appeared by W. E. F. Deal and Wm. Web- 
ster, Esqs., its attorneys; whereupon witnesses were sworn and ex- 
amined for the plaintiff and defendant, and, after argument, the 
cause was submitted to the jury for its consideration, when, after 
due deliberation, the jury returned the following verdict, which was 
duly recorded : 


In Dist. Court, 2nd Judicial Dist., Washoe County, State of Nevada. 
A. J. Haren, PI’ff, vs. Nevapa AND Oregon R. R. Co., D’f’t. 


We, the jury in above-entitled cause, do tind for the plaintiff in 
the sum of $15,926.79, with interest at the rate of 10 per cent. 
515  perannum on the sum of $6,759.00 thereof from April 7th, 
1881, and on the sum of $7,167.74 from March 16, ’81, at the 

same rate, amounting to the suin of $1,458.88; total, $15,585.67. 
Reno, April 12th, 1882. 


JAS. H. KINKEAD, Foreman. 


And atthe same time the jury returned the following special inter- 
rogatory submitted to it, with its answers thereto: 


A. J. Hatcu vs. Nevapa & Orecon R. R. Co. 


Special interrogatory to be answered by the jury, requested by 
pl’ff. 


Was it understood and agreed between the d’f't and its grantor, 
the Nevada and Oregon Railroad Company, at the time the latter 
conveyed all its property, the deed of which conveyance has been 


introduced in evidence, that said défendant should, in consideration 
of such conveyance, assume and pay all the debts of its grantor ? 
Answer. Yes. 
JAS. H. KINKEAD, Foreman. 


Reno, April 12, ’82. 


Wherefore, in consideration of the law and the premises, it is con- 
sidered, ordered, and adjudged that the plaintiff, A. J. Hatch, do have 
and recover of and from The Nevada and Oregon Railroad 


-—- <.—e 
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516 Company, the defendant corporation herein, judgment for 
the sum of $15,926.74, principal, and the sum of $1,458 88, 
interest, together with interest on said principal sum of $15,926.74 
from date hereof and until paid, at ten per centum per annum, and 
for his costs, taxed at $265.10. 
Judgment entered April 15th, 1882. 


STATE OF NEVA DA, ( a. 
County of Washoe, |" 


I, R. 8. Osburn, county clerk and ex officio clerk of the second ju- 
dicial district court, State of Nevada, in and for Washoe county, 
said court being a court of record, having a common-law jJurisdic- 
tion and a clerk and aseal, do hereby certify that the foregoing is a 
full, true, and correct copy of the original judgment which now re- 
mains of record in my office, in Reno, in said county. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at Reno, this 16th day of October, A. D. 
1883. 


[SEAL] R. S. OSBURN, Clerk, 
by W. L. KNOX, Deputy. 
517 Endorsed: In the district court, seventh judicial district. 


A. J. Hateh, pl ff, vs. Nevada & Oregon Railroad Company. 
Transcript of judgment. , 
Judgment debtor: Nevada and Oregon Railroad Company, a cor- 


poration. 
Judgment creditor: A. J. Hatch. 


Judgment: } 
I i cncisateitinnseninceats nein wenn ditniibimiiniaiaaiiacaiiaes $15,926 79 
CCE SE a ae OSE en RO ET we ncn ee 1,458 88 

AE Re eon EOE $15,585 67 

260 10 

_, oan lakiauicness sii sata selina ila coal $15,650 77 


And with interest on said principal sum of $15,926.79 from date 
hereof until paid, at 10 per cent. per annum. 

Time of entry: April 15th, 1882. 

Where entered in judgment book’: Book B, p’g’s 602 and 608. 

Appeals, when taken : 

Judgment of appellate court: 

Satisfaction of judgment, when entered: ——. 


lor value received, F hereby sell and assign this judgment against 
the Nevada and Oregon Railroad Company (a corporation) to the 
Anglo-California Bank (Limited), at San Francisco, Cal., this Ist day 


of June, A. D, 1882. 
A. J. HATCH. 
Attest: R. S. OSBURN, Clerk. 


A. J. Hateh, plaintiff, vs. Nevada and Oregon R. R. Co. Register 
number 1916. 


ae eel vay 
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STATE OF NEVADA, 


County of Washoe, | sis 


Cierk’s Orrice, Districr Court, 
SEVENTH JUDICIAL DIsTRICT. 


This is to certify that the foregoing is a true, full, and correct 
transcript of the entries in the above-entitled cause, in the 2d jud. 
dist. court, now the 7th jud. dist., district of Nevada, as the same ap- 
pears in the judgment docket kept at my office. 

Attest my signature and the seal of the said court this 16th day 
of October, A. D. 1885. 

[SEAL. | R. S. OSBURN, Clerk, 
By W. L. KNOX, Deputy Clerk. 


518 Opinion. 


In the Circuit Court of the United States, Ninth Circuit, District of 
Nevada. In Equity. 


Union Trust Company oF New YORK 
v. 
NEVADA AND OrEGON RAILROAD ComMPANY 


and 


Moran Broryers or New YorK 


Vv 


McMurray et als., Defendants. 


The above-entitled suits are submitted upon the same testimony. 
The first-entitled suit was brought in this court by the Union Trust 
Company of New York to foreclose a certain trust deed executed 
by the Nevada & Oregon Railroad Company to secure the payment 
of certain first-mortgage bonds (510 in number, of the denomina- 
tion of $1,000 each) and coupons executed by said railroad com- 
pany, in the payment of which default had been made. In that 
suit an interlocutory decree was entered August 7, 1883, final decree 
being reserved until the testimony should be taken and submitted 
in the two cases. The second suit was brought by compiainants, 

who are the owners of said 310 bonds, secured by said trust 
519 deed, foreclosed in the first-named suit. The object of this 
second suit is tohave declared fraudulent and void, as against 
complainants, an issue of 147 bonds of said railroad company (of 
the value of $1,000 each) and claimed by respondents to be equally 
secured by said trust deed with the 310 bonds held by complainants. 

The pleadings are somewhat voluminous. The bill alleges that 
on the twenty-fifth of April, 1881, said railroad company duly ex- 
ecuted 3,000 bonds of the value of $1,000 each, bearing 8 per cent. 
interest, payable A. D. 1950, interest payable semi-annually, and, 
in default of payment of interest when due, the principal should 
become due at the option of the holder of the wk On the same 
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date said railroad company, to secure the payment of said bonds, 
duly executed to the Union Trust Company of New York, in trust 
for the bondholders, a mortgage upon its franchise and property in 
the State of Nevada. These bonds were to be of no validity until 
certified to by said trust company. The trust company certified to 
only 600 of these bonds. Of these bonds so certified, complainants 
purchased 310 for value, paying therefor, as shown by the testimony, 
$248,000. The bill further alleges that these bonds were so pur- 
chased by complainants on the distinct and positive agreement by 
said railroad company that no more than $10,000 of said bonds 
should be issued for each completed mile of said road, as the same 
should be built; that only 31 miles of said road were ever com- 
pleted ; that said railroad company wrongfully procured from said 
trust company che 290 bonds remaining from said 600 bonds so cer- 
tified, and has in fraud of the rights of complainants wrongfully 
disposed of 147 of the same. The respondents deny that said rail- 
road company ever made or entered into any agreement by which 
it was limited to an issue of bonds at the rate of $10,000 per mile 
of completed road, or et any limited rate whatever, and it al- 
leges that respondents are bona fide purchasers of said 147 bonds, 
without notice, for value, andare entitled to all of the-benefits arising 
to them as such. 

In examining the testimony it will be well to avoid confusion to 
note these facts in reference to the date of the organization of the 
“Nevada & Oregon Railroad Company,” the defendant in this ae- 
tion, and the organization of “The Nevada & Oregon Railroad 
Company,” the predecessor in interest of said company defendant. 
The names of the companies are the same, excepting that the defi- 
nite article “the” is not prefixed to the railroad company defend- 
antin this suit. “The Nevada & Oregon Railroad Company” was 
organized in Nevada, on the first of June, 1880. Its object was to 
construct a railway 500 miles in length, more or less, with various 
branches. The proposed line of railway was divided into “di- 
visions,” with appropriate names for each division. The portion of 
the line extending from Reno to Beckwith Pass and northerly was 
called the “ Reno Division,” and is so named and called by wittiesses 
in the testimony. On the twenty-sixth of August, ISSO, this com- 
pany entered into a contract with one Thomas Moore for the con- 
struction of the road. By that contract said company agreed “ that 
fifty-year eight per cent. first-mortgage bonds to the extent only of 
$10,000 per mile and capital stock to the extent of only $20,000 per 
mile for the first 185 miles will be issued.” In providing for mak- 
ing payments to Moore for the work when completed, said contract 
further provided for the payment to him of “$100,000 in lawful 
money and $510,000 in the first-mortgage bonds and $150,000 In 
the capital stock of said railroad stock for the Reno Division, as far 
as Beckwith Pass, being thirty miles, more or less.” 

On the fourth of December, 1880, said railroad company and said 
Moore entered into another contract in reference to building the 
road. This contract provided that the Reno Division should be first 
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constructed from Reno to Beckwith Pass, the company to pay ata 
certain prescribed rate should the distance exceed 31 miles. 

Section 6 of this contract is as follows 

“The company shall deposit with a trustee in New York, on or 
before January 10, A. D. 1881, $10,000 in cash and the $450,000 
stock, and on or before January 25, 1581, the $310,000 in first-mort- 
gage bonds.” 

Sec. 7. “ Nothing in this contract is to be construed as abating or 
impairing any portion of the contract of August 26, A. D. 1880, 
which is hereby extended in all matters not “conflicting with the 
So of this instrument,” ete. 

Src. 8. “The entire stock to be issued upon the line from Reno to 
the cieen ary terminus, as herein stated (‘at a point near Beckwith 
Pass,’ see section 1), shall be limited to $600,000 without reference 
to any excess in distance over 30 miles, and the first-mortgage bonds 
upon the same to $310,000.” 

On the same day, December 4, 1880, said company and said Moore 
entered into another contract, by which Moore was to construct 170 
miles of said road from Beckwith Pass to the Oregon line, “on the 
same basis as agreed upon for the first thirty miles of said division,” 
and the company agreed to pay therefor “a total of $500,000 in 
“ash and 51,700,000 in first-mortgage bonds, the same being total 
issue upon said line, and $2,850,000 in the capital stock,” the issue 
of first-mortgage bonds being at the rate of $10,000 per mile. On 
the first day of February, 1S8Si,said Moore and said company entered 
into another contract, the company having failed to make payments, 
as stipulated in the former contract, for work done by Moore on this 
line from Reno to Beckwith Pass—these 31 miles. 

Section 3 of this contract provided: 

“The party of the second part is to deliver to the party of the 
first part the $450,000 of stock as soon as engrossed and certificates 
ean be signed, and the $310,000 first- mortgage bonds as soon as 
engrossed and can be properly signed, and ‘all on or before March 
olst, proximo.,” 

This contract was not to impair any former contracts made be- 
tween the parties. 

On the twenty-fifth day of April, 1881, the “ Nevada & Oregon 

Railroad Company ” was organized, the company defendant 
020 inthis action. Its object was the same as that of “ The Ne- 

vada & Oregon Railroad Company.” It was the successor of 
the last-named corporation, and by transfer and assignment it suc- 
ceeded to allits rights, property, franchises, and contracts, and debts 
also. By contract entered into with Moore on the twenty-sixth of 
April, ISS1, the defendant corporation adopted, ratified, and con- 
firmed all of the contracts hereinbefore mentioned, and renewed 
them in all respects with Moore. On the twenty-fourth ‘of May, 
1881, Moore and the defendant corporation extended for one vear 
the contract entered into by Moore and “ Nevada & Oregon Rail- 
road Company ” for the building of the 170 miles of road from 
Beckwith Pass to the Oregon line. Moore went on under these va- 
rious contracts and oraded | 32 miles on the first section north from 
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Reno and commenced grading on the 170 miles running north from 
Beckwith Pass. He also laid about 17 miles of track from Reno 
northerly, and provided certain rolling stock and other materials, 
Moore became embarrassed, and on about November 16, ISS1, aban- 
doned his contracts and left the State. From that time forward the 
company assumed the management of the road and condueted its 
future operations as best it could. The company was In a very em- 
barrassed condition. It was largely in debt and without money or 
resources of any kind to meet its liabilities. It had attempted to 
build and equip a railroad without first having provided any ade- 
quate means for so doing. 

On the twenty-fifth of Mareh, 1882, Moore, as party of the first 
part, the railroad company, defendant, of the second part, D. W. 
dalch, H. J. McMurray, A. H. Manning, W. I. Berry, and C. A. 
sragg, of the third part, and Alvin Burt, as trustee, of the fourth 
part, entered into an agreement, the object of which was to adjust, 
as therein provided, the then unsettled business matters between 
Moore and the railroad company. ‘This contract recognizes the fact 
that the railroad company had issued to Moore these 510 first- 
mortgage bonds; that he had negotiated them with Moran Bros., 
complainants in the second above-entitled suit: that he had been 
paid for 210 of said bonds by Moran Bros., and that they held the 
remaining of said bonds subject to contract with Moore, to be paid 
for as the road was completed. By this contract Moore surrendered 
his rights in these bonds for the benetit of the ra‘lroad company, 
which subsequently drew the money due upou them. Section 11 
of this contract is as follows: 

“The parties of the second and third part hereby covenant and 
agree for themselves and the other stockholders and for the ecred- 


. ltors of the party of the first part as follows, viz: 


(6) That no second mortgage shall be made, issued, or recorded 
upon said railroad or any portion thereof. 

“That the issue of first-mortgage bonds thereon shall be limited 
to $10,000 per mile of completed road, or such an amount that the 
annual interest charge thereon shall not exceed S800 per mile of 
completed road, and also that the issue of capital stock of said com- 
pany shall be limited to $20,000 per mile of said railroad.” 

Pursuant to this contract, on the twenty-sixth of April following, 
Moore and Moran Bros. join in a communication to Baleli, as presi- 
dent of said railroad company, informing him of the terms upon 
which he can—as the road is completed—draw upon complainants 
for $75,000, the balance due upon these 100 bonds. These funds 
were so drawn and with them the road was completed the 51 miles. 
It should be noted that this contract of March 25, 1SS2, was entered 
into by Balch as president of, and on behalf of, said railroad com- 
pany, pursuant to a resolution of the board of directors of said com- 
pany adopted January 13, 1882, prior to his departure from Reno 
to New York for the purpose of endeavoring to effect a settlement 
of the business of the company. And this contract, if not formally 
ratified by the directors of the company by resolution adopted to 
that effect, was actually ratified by the company by its acting upon 
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it, carrying out to some extent, at least, its provisions, and accept- 
ing the benefits arising therefrom, and especially in drawing and 
using the balance due upon the 100 bonds paid by Moran Bros. 
after its execution. Now, all of these various contracts conclusively 
show this, that this railroad company, defendant, and its predecessor 
had repeatedly contracted with Moore and promised and held out 
to the publie that upon no part of the line of its road should there 
be issued more than $10,000 in first-mortgage bonds for each mile 
of completed road. It was upon this condition and agreement that 
Moran Bros. purchased these bonds. Charles Moran, one of the 
complainants, testifies that the railroad company issued its circulars 
to that effect; that he saw them; that this limitation was the 
condition in the purchase of the bonds; that they would not have 
advanced $11,000 per mile upon the road. He is supported in this 
by the testimony of Moore, Fowler, and Balch, and by every con- 
tract in evidence executed either by the railroad company, defend- 
ant, or by its predecessor and subsequently ratified by the Nevada & 
Oregon Railroad Company; and this testimony is wholly uncon- 
tradicted. 

Can we believe that these complainants did, or that any business 
man or firm would, make advances to this or any railroad company 
upon its first-mortgage bonds and no limit be fixed upon the amount 
of issue of such bonds? These various contracts in evidence were 
affirmed and reaffirmed by this railroad company, defendant, in 
every subsequent transaction wherever the issue of first-mortgage 
bouds is mentioned. The limitation upon the issue of first-mortgage 
bonds is the sole condition which gave the bonds value and made it 
possible to negotiate them, and whoever purchased any of these first- 
mortgage bonds upon the faith of this railroad company, as pledged 


in these contracts with Moore, limiting the amount of issue, Is as . 


much entitled to the benefit of those contracts in this respect as 
though they had been made with the purchaser himself. These 
contracts, though private as to Moore, inure to the benefit of all in 

privity with him in the purchase of any of those bonds upon 
521 the faith of the company therein plighted. If this corpora- 

tion, defendant, can now set those contracts aside, can absolve 
itself from its obligations, repeatedly affirmed, and especially, so by 
its contract of March 25, 1882, and after it has drawn from com- 
plainants, Moran Bros., $75,000 by virtue of that contract—if this 
can be done is it not time that men cease to enter into contracts? 
The directors of this railroad company knew of these contracts— 
they were officially bound to knew of them—and had aftirmed all 
of them which were made prior to the organization of the corpora- 
tion defendant. It is manifest from the evidence that they knew 
and realized that the issue of these first-mortgage bonds was limited 
to $10,000 per mile of completed road, and it cannot be seriously 
contested. 

Moore abandoned his contracts and left the State in November, 
1881. Thecompany then undertook the management and comple- 
tion of the 51 miles of road. The position of the directors was far 
from being a pleasant one. Many of them had advanced their en- 
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tire means to aid the company, with then but little prospect or hope 
of recovering their advances. ‘The directors were importuned and 
harassed by creditors of the company on every side. Upon this 
point Balch, president of the company, testifies: “ One time, I re- 
member, we were in session and a lot of fellows came in there and 
wanted to hang us. That is the kind of talk we had.” These 147 
bonds had not then been issued ; they were issued afterwards. Was 
it “that kind of talk” which finally caused them to be issued, and 
against the better judgment of the board of directors? From March 
25, 1882, to November 20th following the board had been acting 
under the contract of date March 25, 1852, made between Moore, the 
company, Balch, and others and Burt, recognizing its obligations 
and accepting its benefits ; but the affairs of the company grew no 
better during this time, and, on the twentieth of November, a reso- 
lution was adopted by the board directing the president of the com- 
pany to draw these 200 bonds from the trust company and to nego- 
tiate them. Itis not a matter of surprise that he found no sale for 
them for cash—no one who wished to part with his money for them. 
It cannot be contended under the evidence that any of these holders 
of these 147 bonds, respondents in this second suit, are, in any legal 
sense, innocent purchasers thereof for value. Not one of them was 
sold to any of said respondents for cash. Not a dollar changed 
hands upon their transfer. They were each and all of them issued 
to persons who held pre-existing claims or demands against the 
company or against the directors or against Moore, which had been 
assumed by the company, or for services rendered or to be rendered 
to the company. ‘There is no conflict of testimony on this point. 
Some of the respondents merely hold them as security for debts due 
them from the persons to whom they were originally issued. ‘The 
creditors of the company evidently took the bonds, as they were all 
the company had to give, and the company issued them with a 
liberal hand. I cannot but hold that this issue of these 147 bonds 
was and is wholly fraudulent and void as against Moran Lros., com- 
plainants in this second suit; and such is the judgment of the court 
thereon. ‘To hold otherwise would be doing great wrong, not only 
to complainants, but to all persons who repose faith in the solemn 
contracts and obligations of men or corporations. 

The legality of the issue of these 200 bonds and the disposal of 
these 147 of the same is the real matter to be determined in this suit. 
It is immaterial to complainants what might be the judgment of the 
court upon the action of the board of directors in auditing and al- 
lowing against the railroad company the various claims and de- 
mands, aggregating this large sum of $147,000. This subject is not 
properly before the court in this suit. The single issue here is, and 
in which both parties are alike interested, are the holders of any of 
these 147 bonds entitled to come in and share with Moran Bros., 
complainants, in the proceeds arising from the sale under the trust 
deed foreclosed in the first-entitled suit? The court has adjudged 
that they are not, at least not until complainants shall be paid the 
amounts due them, with interest and costs, from the proceeds aris- 
ing from such sale. A large amount of testimony has been taken 
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upon this outside issue, but the court does not feel called upon to de- 
cide or consider this branch of the case. 

The railroad company, defendant, or the stockholders therein 
might seek to avoid and set aside the action of the board of directors 
in assuming any or all of the claims and demands which were by 
the board of directors audited and allowed against the company, 
but the voice of the company is not heard in its own behalf in this 
case. The personal interest of the directors in this suit has risen 
superior to that of the company which they represent. A very large 
majority in amount of the claims audited and allowed by the board 
of directors, and for which these bonds were issued, were the perso- 
nal claims and demands of the directors themselves, and embraced 
almost every conceivable demand. Should any one care to examine, 
in the light of the law, the action of this board of directors in the 
management of the affairs of the company the following authorities 
will be found applicable and instructive: Pierce, R. R., 36,40; Field, 
Corp., §§ 162-167, 172-175, and notes; Perry, Trusts, 207, 814 ; City 
of San Diego ». S D. & L. A. R. Co., 44 Cal., 106; Wilbur v. Lynde, 
49 Cal., 290; Fo bes v. MeDonald, Jd., 98; Chamberlain v. P. W. G. 
Co., 54 Cal., 103; 1 Lead. Cas. Eq. (H. & W.), 208-222 ; Cumberland 

toal Co. v. Sherman, 30 Barb., 553; Wardell v. Railroad Co., 108 U. 
S., 651. | 

Tested by these authorities the action of this board of directors 
would, in many resnects, be subject to criticism at least. 

Let final decrees be entered in each of the above-entitled cases in 
accordance with the opinion herein expressed. 

March 29, 1884. 

SABIN, Judge. 


Endorsed : 444. Filed M’ch 29, 1884. ‘T. J. Edwards, clerk. 


522 Inthe Circuit Court of the United States for the Ninth Cir- 
cuit, District of Nevada. 


CHARLES Moran, DANtEL Comyn Moran, and Amipg D. Moray, 

Copartners under the Name of Moran Brothers, Complainants, 
v. 

H. J. McMurray, Jerry Scnooiinc, W. R. CHAMBERLAIN, WIL- 
liam Henry, Charles Curtis, David Martin, and H. W. Bragg, Co- 
partners Doing Business in the Firm Name of Washoe Mill and 
Lumber Company; First National Bank of Reno; Oliver Lonkey 
and E. R. Smith, Copartners; W. E. F. Deal, William Webster, 
David Evans, A. Fraser, Clayton Belknap, R. L. Fulton, Thomas 
Hymers, and P. B. Comstock, Copartners; Charles T. Bender, 
Trustee; A. H. Manning and W. F. Berry, Copartners; James F. 
Lewis, George A. Dana, Robert H. Lindsay, A. A. Watkins, Homer 
S. King, Catherine Winnie, William Wright, and The Nevada and 
Oregon Railread Company, Defendants. 


To the honorable the judge of said circuit court : 


523 The defendants in the above-entitled cause respectfully pray 
an appeal to the Supreme Court of the United States from 
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. the decree entered against them therein at the March term of this 


court, A. D. 1884. 


524 


H. J. McCMURRAY, 

JERRY SCHOOLING, 

W. R. CHAMBERLAIN, 

WILLIAM HENRY, 

CHARLES CURTIS, 

DAVID MARTIN, anp 

H. W. BRAGG, 

Copartners Doing Business in the Firm Name of 
Washoe Mill and Lumber Company ; 
FIRST NATIONAL BANK OF 

RENO; 
OLIVER LONKEY anp 
kK. KR. SMITH, 
Copartners ; 
W. E. F. DEAL, 
WILLIAM WEBSTER, 
DAVID EVANS, 
A. FRASER, 
CLAYTON BELKNAP, 
Rk. L. FULTON, 
THOMAS HYMERS, anp 
P. B. COMSTOCK, 
Copartners ; 
CHARLES T. BENDER, Trustee. 
A. H.. MANNING anpb 
W. F. BERRY, 
Copartners ; 
JAMES F. LEWIS, 
GEORGE A. DANA, 
ROBERT H. LINDSAY, - 
A. A. WATKINS, 
IOMER S. KING, 
CATHERINE WINNIE, 
WILLIAM WRIGHT, anxp 
THE NEVADA AND OREGON 
RAILROAD COMPANY, 
Delendants, 
By W. E. F. DEAL, 


Their Solicitor and Counsel. 


The appeal prayed in the foregoing petition is hereby al- 
lowed, with citation to issue on filing bond, duly approved, 


in the penal sum of five hundred dollars. 
Dated March the 23d, A. D. 1886. 


clerk. 


LORENZO SAWYER, 
Circuit Judge. 


Endorsed: U.S. circuit court, 9th cireuit, district of Nevada. 
Charles Moran et als. vs. H. J. McMurray et als. Petition for appeal 
and allowance of the same. Filed March 25, 1886. ‘T. J. Edwards, 


W. E. F. Deal, solicitor and counsel for petitioners, def ’ts. 
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Know all men by these presents that we, Charles T. Bender, W. 
R. Chamberlain, A. H. Manning, Wm. Thompson, and George W. 
Mapes, of Reno, Washoe county, State of Nevada, and W. E. F. 
Deal, of Virginia City, in said State, do hereby bind ourselves and 
promise to pay Charles Moran, Daniel Comyn Moran, and Amide 
D. Moran the sum of one thousand dollars, lawful money of the 

United States, in which sum of $1,000.00 we are held and 
525 firmly bound unto said Charles Moran, Daniel Comyn Mo- 

ran, and Amide D. Moran, copartners under the name of 
Moran Brothers, — certain attorney, executors, administrators or as- 
signs; to which payment, well and truly to be made, we bind our- 
selves, our heirs, executors, and administrators, jointly and severally, 
by these presents. 

Sealed with our seals and dated this 24th day of March, in the 
year of our Lord one thousand eight hundred and eighty-six. 

Whereas lately, at a session of the circuit court of the United 
States, ninth circuit, district of Nevada, in a suit depending in said 
court between Charles Moran, Daniel Comyn Moran, and Amide D. 
Moran, copartners under the name and style of Moran Brothers, 
complainants, and H. J. MeMurray, Jerry Schooling, W. R. Cham- 
berlain, William Henry, Charles Curtis, David Martin, and H. W. 
Bragg, copartners doing business in the firm name of Washoe Mill 
and Lumber Company; First National Bank of Reno; Oliver Lon- 

key and E. R. Smith, copartners; W. E. F. Deal, William 
526 Webster, David Evans, A. Fraser, Clayton Belknap, R. L. 
Fulton, Thomas Hymers, and P. B. Comstock, copartners ; 
Charles T. Bender, trustee; A. H. Manning and W. F. Berry, co- 
partners ; James IF. Lewis, George A. Dana, Robert H. Lindsay, A. A. 
Watkins, Homer 8S. King, Catherine Winnie, William Wright, and 
The Nevada and Oregon Railroad Company, defendants, a final 
decree was rendered against the said defendants; and the said de- 
fendants having obtained the allowance ofan appeal and filed a copy 
thereof in the clerk’s office of the said court to reverse the said de- 
cree in the aforesaid suit and a citation, directed to the said Charles 
Moran, Damrel Comyn Moran, and Amide D. Moran, copartners 
under the name of Moran Brothers, said complainants, citing and ad- 
monishing them to be and appear at a Supreme Court of the United 
States to be holden at Washington the second Monday of October next: 
Now the condition of the above obligation is such that if the said 
defendants shall prosecute said appeal to effect and answer all 
527 damages and costs if the said defendants fail to make their 
plea good, the. the above obligation to be void ; else to remain 

in full force and virtue. , 


CHAS. T. BENDER. SEAL. | 
W. R. CHAMBERLAIN. [SEAL. 
A. I]. MANNING. ~¢ SEAL. 
W. E. F. DEAL. SEAL. 
WM. THOMPSON, SEAL. 
GEO. W. MAPES. SEAL. 


Sealed and delivered in the presence of— 


GEO. H. TAYLOR. 
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The foregoing bond approved March 24, 1886. 
LORENZO SAWYER, 
Circuit Judge. 


Endorsed: U. S. circuit court, district of Nevada, 9th circuit. 
Charles Moran et als. vs. H. J. McMurray et als. Bond on appeal. 
Filed M’ch 26, 1886. ‘T. J. Edwards, clerk. 


Minutes of Court of Date March 26, 1886. 


Moran Brotruers v. H. J. McMurray ef als. 


528 Upon motion of Mr. Deal, solicitor for defendants, it is ordered 

that a record be made in the minutes of the court showing that 
the defendants have taken an appeal from the decree entered herein 
at the March term, 1884; that such appeal has been allowed ; that 
the defendants have filed a bond on appeal, duly approved, and that a 
citation has been issued, directed to said complainants, citing them 
tu appear at the next ensuing term of the United States Supreme 
Court, at Washington. 


529 By the honorable Lorenzo Sawyer, one of the judges of the 

: circuit court of the United States, ninth circuit, district of 
Nevada. 

The United States of America to Charles Moran, Daniel Comyn 
Moran, and Amide D. Moran, copartners under name of Moran 
Brothers, Greeting : 


Whereas H. J. McMurray, Jerry Schooling, W. R. Chamberlain, 
William Henry, Charles Curtis, David Martin, and H. W Bragg, 
copartners doing business in the firm name of Washoe Mill and 
Lumber Company ; First National Bank of Reno; Oliver Lonkey and 
Kk. R. Smith, copartners; W. EF. F. Deal, William Webster, David 
Evans, A. Fraser, Clayton Belknap, R. * Fulton, Thomas Hymers, 
and P. B. Comstock, copartners; Charles T. Bender, trustee; A. H. 
Manning and W. F. Berry, copartners; James F. Lewis, George 

A. Dana, Robert If. Lindsay, A. A. Watkins, Homer 
530 8. King, Catherine Winnie, William Wright, and The Nevada 

and Oregon Railroad Company have lately appealed to the 
Supreme Court of the United States from a decree lately rendered 
in the circuit court of the United States for the ninth circuit, district 
of Nevada, made in favor of vou, the said Charles Moran, Daniel 
Comyn Moran, and Amide D. Moran ,copartners under the name of 
Moran Brothers, and have filed the security required by law, you 
are therefore hereby cited to appear before the said Supreme ( ‘ourt, 
at the city of Washington, on the 11th day of October next, the same 
beirig the second Monday of October, A. D. 1886, to do and receive 
what may appertain to justice to be done in the premises. 

Given under my hand, at the city and county of San Francisco, in 
said ninth circuit, the 24th day of March, A. D. 1886. 

LORENZO SAWYER, 
Judge of the U.S. Cirenit Court, 
Ninth Circuit, District of Nevada. 
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531 [Endorsed :] Circuit court of the United States, ninth cir- 

cuit, district of Nevada. H.J. MeMurray et als., appellants, 
vs. Charles Moran et als., appellees. Citation. Filed M’ch 26, 1886. 
T. J. Edwards, clerk. W. E. F. Deal, solicitor & counsel of appel- 
lants. 3 


532 ~=—s In Circuit Court of the United States for the Ninth Circuit, 
District of Nevada. 


H. J. McMurray, Jerry Scuoorina, W. R. CHAMBERLAIN, WILLIAM 
Henry, Charles Curtis, David Martin, and H. W. Bragg, Copart- 
ners Doing Business in the Firm Name of Washoe Mill and 
Lumber Company; First National Bank of Reno; Oliver Lonkey 
and E. R. Smith, Copartners; W. E. F. Deal, William Webster, 
David Evans, A. Fraser, Clayton Belknap, R. L. Fulton, Thomas 
Hymers, and P. b. Comstock, Copartners; Charles T. Bender, 
Trustee; A H. Manning and W. F. Berry, Copartners; James F. 
Lewis, George A. Dana, Robert H. Lindsay, A. A. Watkins, 
Homer S. King, Catherine Winnie, and William Wright, and 
The Nevada and Oregon Railroad Company, Appellants, 


v8. 
CHarLtes Moran, Dante Comyn Moran, and AmipeE D. 
533 Moran, Copartners under the Name of Moran Brothers, 


Appellees. 


UnitTeED STATES OF AMERICA, | 
District of Nevada, J 


W. E. F. Deal, being first duly sworn, saith that he is a citizen of 
the United States, over the age of 21 years, and competent to be a 
witness in any legal proceeding; that on the 26th day of March, A. 
D. 1886, he served the appeal and citation filed in this cause with 
the clerk of said circuit court of the United States for the ninth cir- 
cuit, district of Nevada, on the above-named appellees by delivering 
to R. M. Clarke, Esq., solicitor and counsel for said appellees, at 
Carson City, State of Nevada, in said district, a true copy of said 
citation and by leaving a true copy of said appeal for each of said 
appellees in the clerk’s oftice of the circuit court aforesaid on the 


date above named. 
W. E. F. DEAL. 


> . 
‘ 


Subscribed and sworn to before me this 26th day of March, A. D. 
1886. 
—T. JI. EDWARDS, 
Com’ & Clerk U.S. Cir. Court, 9th Cir. & Dist. Nevada. 


oot [Endorsed:] U. S. circuit court, 9th circuit, district of 

Nevada. H. J. MeMurray et als. appellants, vs. Charles 
Moran et als., appellecs. Affidavit of service of citation and appeal. 
Filed M’ch 26th, A. D. 1586. T. J. Edwards, clerk. 


CHARLES MORAN ET AL., &¢. 
535 District or NEVADA, 88: 


In the Circuit Court of the United States in and for the Ninth 
Circuit and District of Nevada. 


Moran Brotuers, Complainants, : 
i’ 


H. J. McMurray ef als., Defendants. 


I, T. J. Edwards, clerk of the circuit court of the United States for 
the ninth circuit and district of Nevada, do hereby certify that the 
foregoing 534 written and printed pages, numbered from 1 to 534, 
both inclusive, are a true and full copy of the enrolled papers and 
of all proceedings in the cause therein entitled. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said circuit court, at my office, in Carson City, Nevada, 
this Sth day of July, A. D. 1886, and of our Independence the one 
hundred and eleventh. 


[Seal U.S. Cireuit Court, Ninth Circuit, Distriet of Nevada.] 


T. J. EDWARDS, 
Clerk U.S. Cir. Court, Dist. of Nevada. 


Endorsed on cover: Nevada C. C. U.S. No. 471. H. J. Me- 
Murray, Jerry Schooling, W. R. Chamberlain, William Henry, 
Charles Curtis, David Martin, and H. W. Bragg, copartners doing 
business in the firm name of the Washoe Mill & Lumber Company ; 
The First National Bank of Reno, et al., appellants, vs. Charles Moran, 
Daniel Comyn Moran, and Amide D. Moran, copartners under ihe 
name of Moran Brothers. Filed October 16, 1886. 
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M. J. McMURRAY, et al., 


Appellants, 
vs. 


CHARLES MORAN, et al. 


Appellees. 


Brief for Appellants. 


Te 


W. E. F. DEAL, 


Solicitor for Appellants. 
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Filed... 


’ ‘ ‘ tg. 8 “i 
Pee, 


IN 


. SUPREME COURT 


OF THE 


Tilt: 


UNITED STATES. 


: H. J. McMURRAY, et al., 


Appellants, | 
ws. 


CHARLES MORAN, et al., 
Appellees, 


Statement of the Case. 


On the 25th day of April, 1881, the ““Nevada 
and Oregon Railroad Company,”’ a railroad corpor- 
ation incorporated under the laws of Nevada, made 


and delivered to the Union Trust Company, of 
. New York, its mortgage upon all its property in 
Nevada and California, to secure the payment of 
. its first mortgage bonds,—three thousand in num- 
ber,—amounting in the aggregate to $3,000,000, 


These bonds were to be tssued to build its 
road. There wes no limitation in the bonds or 
) 


mortgage as to the number or amount of bonds per 


mil» to be issued to build the road. 


The bonds were pay able to the holder thereof, 
and each of the bonds set forth that it should have 
no force or effect until certified by the Trustee 
to be one of the bonds secured by the mortgage; 
but the bonds were limited to 3,c00, to be num 


| 


} | aie 6 . a 
bered trom 1 to 32,000, both inclusive. 


[See Mortgage or Trust Deed, pp. 211 to 
218, Transcript. | | 

One Thomas Moore, of Elizabeth, New Jer- 
sey, had, prior to this, made contracts with another 
Nevada railroad corporation to build its railroad, 
which was the same road as that, to build which 
the bonds here in question were issued. The only 
ditierence in the names of the two corporations is, 


Le make . of } } , } [a ee 
that tne maker of th ponds and the mortvagce 1s 


“Nevada and Oregon Railroad Company,’’ and 
the corporation with which Moore made the con. 
tracts mentioned, is ** The Nevada and Oregon 
Railroad Company 


. - e *s , iil sate 
ee mortvage, pp. 211 to 218 Transcript. 


| 
— if i 


7 


Testim MV Ol Thomas Moore, p. 49. 


—— 4 %- "' . 
Exhibit F, p. 
By the contracts marked Exhibit FE, p. 77, 
and Exhibit F, p. 78, Thomas Moore and the cor 
poration montgageor, ** Nevada and Oregon Rail 
road Company,” bound themselves CO perform the 
covenants and agreements of Exhibits A and B. 
‘Thomas Moore re eived r} ler his contracts 
three hundred and fen of the honds and sold them 
to the Anpeliees tor eichty cents on the doliar. 
Testimony of Thomas Moore, p. 52 
‘Testimony ot Thomas Moore, p- ty 
Moore tailed to pertorin his contract to build the 
Reno division thirty-one miles, althou th he received 


ly " ¢| " | , ! he " e+ -_ r ee , } ey 
all of the bonds he was entitied to receive, three 


‘ ; ‘ ¥ ,% - erry yea? goes ‘ VT, " ‘) 
pp. 92 and g3, Transcript, between Appellees an 
Phomas Moore was made April 28, 1582, and the 
vy” mrt ~~ - | : \! . el, +s ‘d = _ 
mone, ~~ , 5 Wil Ci} wyck D> cali i ly | ae) ic CiTaw n 


} ! 
“* , > . 5 , te ‘ ; > ‘* , . oe iy . ' . 
Hy Chat ai7ivtvil bCTU \ Ao ; L?\ ij iw TQ?! Cihe 1) rPOse 
’ i 


L*4 
D. W. Balch’s testimony for Appellees, p. 124, 


The Reno Division was then completed by 
the nioney, credit, labor, services and material fur- 


nished by Appellants, 
D. W. Balch’s testimony tor Appellees,p 12 ¢. 


The 147 bonds, the validity of which is in 
question in this case, were issued to Appellants for 
the considerations set forth in the testimony. The 
corporation failed to pay the interest on its bonds, 
and an action to toreclose the mortgage was com- 
menced by the Union Trust Company, Trustee 
named in the mortgage, against the mortgageor. 
Moran Brothers also commenced this action in the 

J. S, Circuit Court, Ninth Circuit, District of Ne- 
vada, to enjoin Appellants from assigning or trans- 
or otherwise disposing of the 147 bonds, 


ferring, g 


— 


and praying for a decree that Appellants are not 
entitled to participate in or share in the money real- 
ized from the sale of the road in the foreclosure 
suit. The Appellants filed their answers, denying 
all that was material in the bill of complaint, and 
set up athrmative matter, constituting, it establish- 
ed, a complete detense to the action. A replication 
was put in by Appellees, and the cause was submit- 
ted to the Circuit Court for its decision upon the 
testimony set forth in the Transcript. 


Judge Sabin, District Judge for Nevada, sit- 
ting as Judge of the Circuit Court, made his find- 
ings, and a decree was entered, adjudging that Ap- 


pellees, Moran Brothers, were entitled to have their 


Ge 


310 bonds paid out of the proceeds of the sale of the 
mortgaged premises, and that the 147 bonds issued 
to Appellants were not issued, negotiated or sold to 
bona fite purchasers for value, but were issued with- 
out any valuable consideration paid at the time, and 
were issued contrary to and in violation of the 
agreements of the Railroad Company, made prior 
to the issuance of any of the bonds in question, 
which agreements were to the effect that no more 
than 810,000 of said bonds should be issued for 
each completed mile of said road, and were in excess 
of the bonds authorized by said agreement ana said 
bonds, and none of them, are entitled to participate 
in or share the proceeds arising from the sale of 
the mortgaged premises, except as to the surplus 
remaining after the payment in fall of the 310 
bonds issued to Moran Brothers, and adjudging 
that Appellants were not entitled to have any of the 
147 bonds issued to them paid out of such pro- 
ceeds until after such payment in full of Moran 
Brothers’ 310 bonds. 

An appeal to this Court from this decree was 
allowed by the Honorable, the Circuit Judge for 
the Ninth Circuit, which appeal has been duly per- 


tected. 


The questions involved in this case are whether 
the 147 bonds, or any of them, issued to Appel- 
lants, were valid bonds, issued for valuable consid- 
erations under the mortgage, and whether the hold- 
ers of these bonds are entitled to share in the pro- 


La 


ceeds ot the toreclosure sale equally with the gic 


bonds issued to Moran Brothers. 


he decree 1s erroneous, tn adjudging that the . 
147 bonds mentioned tn the answer were not issued, 
necotiited or sold f[O 46.48a fl € Pp irchasers ror value, a 


rr | } amon 5 . — <A’ — ’ . 3 on ee 
Phe bill of compiaint alleged ‘*that the said 

? a . 
290 bonds, and each of them, were issued and 
ie sald Ratlroad Company, and re 
‘ved by the said Respondents. and eac! we aon 
v . i? \ Lill Sct il AC r PNUCKHCTS, cad) eacn OT nem, 


in security tor and tn payment ot the debts and 
s ° 


- 


ge one 
liabilities ot one Thomas Moore, the contractor 
; ] j j ° L a j —- - } ry . _ . 2 
and builder of satd railroad, and of certain other 
: ; - > , ‘ | *} ] 1,’ oars ’ = : 7 a lel) ‘pra: : 
INGIN ee eeres ) ahhG We>re noc issued Ol qierivereua Nn 
. sl al ’ o . . . al 
security for or payment of the debts or liabilities of 
’ - r . . 
the said Nevada and Oregon Ratlroad Company, 
wherefore vour orators aver that the issuance of said 
7 = ° 
290 bonds, and each of them, was, as against your 


a ~ meatesianmt? amn erie 
Orators, illegal, fraud ilent and void. 


Transcript, p. $, folio 14 


These allegations were denied by the answer, 


p. 16, tolio 43, Transcript 


we * 


Did the parties to whom t! 117 bonds were 
issued pav good and valuable consideration for the 


bonds thev received: 


sued to secure the verv debts provided for in the 


These were debts contracted either directly by 
the Company, or debts contracted by Moore which 
the Company assumed to pay, and which were tn 
settlement with Moore to the extent of the debts 


paid by the bonds. 


There can be no question in this case as to 
these bonds, except between the Company and the 
a ] 1 


parties to whom the bonds were issued, whose debts 


were paid DY them. 

The Company contracted with Moore to build 
the 31 miles of road in consideration of the 310 
bonds held by Complainants. He claimed that after 
he had received the 310 bonds that the Company 
was still indebted to him. 


(See his testimony). p. $4. 


— Lr } '. } = 
Phe Company admitted it ndehtr to 
“% ] - 
Moore and agreed to pay 
1 1 . ’ 
IXxhibit G, p. 80, folios 212 and 213 


! ofl ~ ' 
But whether the Claims were just or not the 


ne claims DV pay 


Company had the rt 
ing his debts after 1c had agreed to do so, and it did 
do so, and can tn any action that Moore may bring 
wainst the Company, set up these payments as oft 


" 2ee ¢ lt. _ re 
sets avatnst his demands. 


Lhe payment of Appellants’ demands against 
Dance bw the Camhew ee ae ee Saieoie 
Wwioore DY The Vompanv, unaer the circumstances, 


? ’ 


\? ser? f > ’ . " a oo } .% . 
operated as assignments of their demands, and can 


be successfully pleaded against any action that mav 
be brought by Moore against the Company on ac- 
count of his contracts. 

Parson on Contracts, tst vol., pp. 223, 228 
and 229. 

Could these parties who received the corpora- 
tion bonds in payment of debts due by Moore to 


them, now recover those debts from Moore? 


Mr. Balch testified that Moore claimed that 
the Company owed him, and the Company admit- 
ted it; that the Company assumed these debts by 
avreement with Moore, and that the bonds were 1s- 
sued pursuant to the agreement 

Testimony of D, W. Balch. 
ag 
26. 


O.—Did the persons to whom these bonds 


He says, page 128 Complainants’ testimony: 
3 


tolio 324 and 


were delivered (these 147 bonds) acknowledge to 
the Company full satistaction of the claims to that 
extent, upon the delivery of the bonds to them? 


A.—I so understood from Mr. Manning. 


©.—Don’t you know that from the vouchers 
on file? 

A.—Yes, sir: that was the agreement. 

O.—As a matter of fact, you, on behalf of the 
Company, agreed with Moore that the Company 
would assume these debts, and in pursuance of that 
agreement these debts were assumed and these part- 


ies accented the honds? 


A 


= a 


A.—IJt was understood that the Company was 
to pay it. That was a thing we could not decide 
on, but, finally, the Company was to pay them in 


some Way, 


O.—Was not the assumption by the Company 
ot these debts and the acceptance ot the bonds by 
these parties of the Company on a settlement with 
Moore to the amount represented f 

A.—IJIt was. 


Now Moore claimed that the Company owed 
him, and the Company admitted it did owe him on 
ACCOUNT of his contracts. Moore WilS willing to he 
paid by the pavment of debts he owed, and the 


Co: dpa na Was Willing To pay 1S demand in that Way. 


Whose business was it outside of these par 


ties, Appellants, the Company and Moore, how 


these demands were adjusted? [t was just as valid 


, . | } i . | . . } 
cl settlement ci if the DONGS Nad Hveen wsued Pv tie 
Ore aneneek ro Nio ire, tO pets nin. and Moore had 

i > : 


" : * ! ’ ; 1 : : - ~ P , ' 
NManded over the bonds to these part es To pay tnen. 


— es 


(yoo , he mortouave acay 
i nere \‘\ LS nothing it) tiie mort ak Cc avamnst if 


a7 . " e a eee - ‘ > ’ . » | . 
ana rere WilS no CONQGILION IT) «til korecinent te 


tween Moore and the Co: pany, that these parties 


, . > > 
LQ Lili Mot Hoeh dD VU 


Nloore’s demand must have been tor work pro 


“a - ’ : ! , 
vided for under the contracts, which the bonds, 
. , . ' ‘ - , 
monev and stock did not cover. Jf Moore was sat 


- . = ? . >. . ; 
isfied that the Company should pay him by settling 


? 
[ 
’ ] = — Pe bd " ee ~~ 

and the creditors were satished., 


) = *«- ; — 
; ris ae . . di 


) 


= y 


there was nothing illegal, unjust or improper in the 
corporation setting with its bonds 


That was the very purpose for which the mort- 
gage was nade, and the bonds issued—to pay for 


the building of the road. 


(Fy 
S 

The question is, what did the Company owe 
Moore for? 


There is no pretense that the Company owed 
Moore for anything, except for building the road. 
Moore had the right to direct his demand to be 
paid in bonds tor any debt he owed, whether for 
lawvers’fees or for material used by him 1n the con- 
struction of tue road, or anything else, 


There was nothing illegal or wrong on the part 
of the Company in doing this. 

Jones on R- R. Securities, § 208, p. 188. 

It had made no contract that prevented it, and 
if the parties who received the bonds were content 
with the security of the mortgage, they were free to 
take the bonds. 


Kor convenience of reference we give a list of 
the holders otf the 147 bonds in dispute: 


H. J. McMurray ....... cen nena 
RR a 
First National Bank for Manning and 
BE titan wtsans sneine seen aa 28 
SA TE NI csinetic s ponksaue eo 
og 8 err ijcieio I 


ERTS OI 


William Wright Samm NIRS Ree 


nn. ceens dan aes 


Charles T. Bender, as trustee tor Clay- 
ton Belknap, to the extent of $437. 
50 of 1 bond; Trustee of R. L. Ful- 
ton to extent of $428 75 of 1; Trus- 
tee tor W. Ek. F. Deal, to extent of 
3625 of 1; Trustee for Wm. Webster, 
to extent of $125 of 1; Trustee tor 
Lonkey & Smith, to extent of $330 
80 of 1; Trustee tor Jerry School- 
ing, to extent of 3364 65 of 1; Trus- 
tee for Manning and Berry, to ex- 
tent of 3526 37 of 1; Trustee for 
Hymers & Comstock, to extent of 


SHBG 2G CE B§ cccccsee coccsens sieanecitliniaiie 
pinches in nisin cadens: ceoncteeel 4 
| a eevee beans 12 
Pe A ere rune-enpeeee 2 
CO, Ge, Bk: ccenccce secdaas Se 3 
Robert H. Lindsay, as attorney for A. 
J. Clark, Mrs. Agnes McLellan, 
adminstratrix of the estate of H. G. 
McLellan, deceased, and H. G. Par- 
ROP sccnsens + Rallies ~ieeee seeeus eae 7 
RE ID. didds sccccecs 2 
Jerry Schooling WTTTITITINITTT TT TT TTT vee § 
I iikss hbennne cose: cove secce peoee 147 


Page 104, Complainants’ testimony, folios 270 


and 271. These bonds were all issued at 80 cents 


PA 


paid for their bonds. 


Testimony of Thomas Moore, folio 153. 


on the dollar—the same price that Moran Brothers 


The debts for which these bonds were issued, 


were as follows: 


56 bonds, issued to H. J. McMurray. 


The considerations for which these bonds were 


issued were made up of the following ttems: 


Amount of lien for iron furnished 


te <hetiien aeinline sng sun’ $22,961 66 
Interest on advances and on iron 
purchased ...... is nen le » 3.690 48 
Balance due on Judgment obtain 
ed against Thomas Moore... 5,506 75 
Cash furnished the Company at 
various times: 
Cash paid tor Engineers and Taxes 
shite “aki helecaiensdiens: 0k 1,600 OO 
Sheriff and law expenses............ 728 60 
Expenses for telegraphing and 
freight I i ciiecin heen 358 10 
Cash to H. R. Porter & Co., of 
Pittsburg, tor locomotive..... 937 50 
Salary as Agent of Company, in 
San Francisco. ....... baie or 1,COO OO 
336,549 23 
H. J. McMurray, assignee of D, 
= RE igi uaa 8,000 OO 


344,549 


Testimony of D. W. Baich for Moran Broth- 
ers, pp. 104, 105, 106, 107, 108, 125, 126. 


It seems to us that there can be no question 
as to the validity of these 56 bonds, They were 
issued to H. J. McMurray after he resigned as 
Director of the Company, (folio 272). He had 
resigned May 16, 1882—nearly a year before the 
bonds were issued. Every dollar of this amount 
went into the construction of the 31 miles of road, 
either as materials, or cash, or as services. 

ee A iit et seen ee 

And interest............ secs. cece cen On 


326,417 66 


Were the cash paid out by H. J. McMurray for 
the rails that are now laid upon the road-bed to 
finish the road, and interest thereon. For this 
$22,961 66 tor rails and freight, H. J. McMurray 
filed a lien upon the road, under the laws of Ne- 
vada, which lien he released upon the agreement 
by the Company to assume and pay the debt. 


(Folios 274, 275.) 


Mr, Balch had full authority from the Com- 
pany to make this arrangement, and the Company 


atterwards ratified his action. 


The claim of $5,506 75 was a balance due 
upon a judgment against Thomas Moore. This 
judgment was for some $9,000 to $10,000 cash 
advanced to Moore by Balch and McMurray for 
the Company, 


J 


Page 106, Complainants’ testimony. 


34,500 of this judgment was upon a claim 


neld by Balch against Moore. 


The money was sent by Balch to pay interest 
on the coupons on the bonds. Instead of using it 
in this way, Moore put the money in his pocket 
and sent Balch a receipt tor the amount on his con- 
tract. (Folios 2751, 2752.) Balch assigned this 
claim to McMurray, who sued Moore for it and 
got the judgment against him. This was one of 
Moore’s debts which by the consent of Movore the 
Company assumed, and treated it as money paid to 
Moore on the contract; and the Company paid 
McMurray with its bonds. The debt so paid was 
a debt contracted 1n building the road, and the 
bonds were used tor the very purpose for which 
they were issued. The next item was for $1,600, 
cash paid tor services of the Civil Engineers and 
taxes—51,000 for engineers and 3600 for taxes. 


These engineers were employed by the Com- 
pany, and the services for which they were paid 
were for work in building the road; the taxes were 
a lien upon the road—-were the debts of the Com- 
pany, and the mortgage and bonds were subject to 
the payment of them. 


Testimony of D, W. Balch for Moran Broth- 
ers, folios 276 and 319. 

It was provided in Exhibit A, p. 64,. 16th 
sub-division, that the Company should pay the en- 
gineers, 


. wy i 


The next item was for Sheriff and Law ex 
penses, $728 60. This item is composed of $128 60 
Sheriff’s fees, and 3600 lawvers’ tees. There were 
items charged against Moore and settled by Balch 
with Moore as so much on account of his contract. 


The next item, $358 10, was for moneys paid 
out by H: J. McMurray for the Company as a 
Director while the Company was engaged tn build- 
ing the road. McMurray lived in San Francisco, 
and merely charged his tares to Reno. 

The next item, $937 50, was advanced by 
McMurray for the Company to: purchase a loco- 
motive. 


Transcript, p. 107. 


The next item, $1,000, was for services as 
Agent of the Company in San Francisco, The 
services rendered were services required in build- 
ing the road, rendered while McMurray was nota 
Director, and were just as much services in build- 
ing the road as if McMurray had worked on the 
track. 

Transcript, pp. 106, 107, 126, 127. 

The next item, of $8,000, tor which 10 bonds 
were issued, was for services, etc., of D. W. Balch. 
There were 10 bonds allowed Mr. Balch, one for 
35,005, and one tor 33,000, at 8o cents. 


Transcript, pp. 108, 199g, 110, 12>. 


The item of $5,000 was allowed for the ser- 
vices of Mr. Balch, and for cash paid out by him 


[ 16 J 


while he was superintending 


the building of the 
road. 

Ail of this service was rendered directly to 
the Company, and every moment of Mr. Balch’s 
time was devoted, for the period covered. to the 
building of the road. 

The services of Mr. Balch were not for any 
salary or compensation as Director. but tor his 


superintending the building of the road. 


Moore had deserted the enterprise, and the 
actual work of finishing the 31 miles devolved 
upon Mr. Balch. The bill was allowed tor build 


} 


ing the road, for the very thing that the bonds and 


the mortgage were executed. This was a legal 
charge against the Company, for which it was hable 
to Mr. Balch, and his position as President did not 
make it Improper that the Company should so 
employ and pay him. 

Angell and Ames on Corp., sec. 317. p. 316. 

Rosbrough vs, Shasta R. Co., 22 Cal, 562. 

St. Louis F. S. and W. R. Co., vs. Tiernan, 
1s Pac. _* $33. 

Angell & Ames on Corporations, Sec. 317 


and 318. 


Citizens’ Nat. Bank vs. Elliott, ¢5 Towa, 106, 


“I 


Cheeney va, L. B. & W. R. &. CLo., 68 iG., 


Chandler vs. Monmouth Bank, 1 Green., N. 
2HO 


a a 

Santa Clara M,. Co. vs. Meredith, 49 Md, 
339. 

The contract, Exhibit A, p, 66, folio 173, 
provides that the work should be done under the 
supervision of the President. 

The balance of 33,000 to Mr. Balch was ad- 
ditional compensation. That 1s all, except a small 
amount tor the same services. Mr. Balch was not 


satisfied with the amount allowed him, and the 
Company then allowed him the additional 33,090. 


There was no question raised as to the reason. 
ableness of this compensation. If it had been paid 
in cash it would not have been too much. 


It is no exaggeration to say that without the 
services and labor of Mr. Balch upon this road, 
the bonds would not be worth the one-tenth of the 
cost of these proceedings to foreclose the mortgage 
and sell the property. It is doubtful if Moran 
Brothers would have gone to the expense of fore 
closure but for the services of Mr. Balch. 


When Thomas Moore quit the enterprise and 
left the road not half completed, the Com- 
pany was a financial wreck. It had no credit 
and the laborers were clamoring for the blood of 
the Directors. 


Mr. Balch, as soon as he recovered from the 
wounds he received in attempting to defend the 
Company’s rights, put all his energy and the credit 
of himself and his friends into the concern, and by 
making promises to the creditors of the Company, 
3 


1S 


which the Company authorized him to make, he 


oe ee i eae a er ee ee 
obtained the means through these Appellants to 


finish the 31 miles of road. 


Transcript, p. 110 

There is nothing tn any of the decisions which 
prohibits a Director trom dealing with the Corpora- 
tion. A Director may loan money to it, or con 
tract with it for his services, and may recover tor 
such ioans or Se! Vices, 

The only obligation upon a Director is that he 
must act honestly and tairly He must not take 
advantage of his position to benefit by it, as against 
other creditors, but he has the rizht to recover the 
money he has toaned and to receive a reasonable 
compensation for his services, as others have. 

Morritz on Private Corporations, vol. I, sec. 
$27, Pp. 4965. 


Waterman on Private Corporations, vol. T, p 
santa Cruz R. R Co. vs. Spreckles, 65 Cal., 


Seelev vs. San Jose [. M. and M. Co., gg 
, 22. 
Hartz vs. Brown, 77 Ill. 


230. 
Manutacturing Co. vs. Bradley, tos U.S 


at 
1d 3. 
Turn Lich Oil Co, vs. Marbury, gi U. S., 
ne ) 
c50. 


R., p. 319. 
Holt vs. Bennett, 16 N. E., p. 146. 


ee el 
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It 1s said that a Director cannot deal in the 
securities of the corporation at less than par, but 
that 1s in cases where others pay par for such secu- 
rities, 

There 1s no reason why a Director should pay 
more for the securities of the corporation. than 
others do. The requirement ts that he shall n 


J 


’ Po ss 7 i . | a 
buy fnem for tess tnan others pas ror tnem. 


rae | 
The rule has no ap 


tor the rule does not exist, 


Claflin VS South Carolina IR. R. itn -} An 


ican and E.nulish R. R. Cases., 231. 


Duncomb vs. N. Y. R. R. Co., 4 Am. and 


Eng. R. R. Cases., 293, and note, p. 306. 


There is no allegation in the bill that there Vi 
anv fraud in the tssuance of anv of these bonds to 
Appellants, tor the reason that they were Officers, 
Directors or that they were, by reason of their r 
lations with the Corporation, prohibited from 
dealing with it. And all evidence as to such facts 
was irrelevant and tmmaterial. 

The 4 bonds held by W. R. Chamberlain were 
issued to Gseor: S al King in pret ment tor the Ser 
vices ot the latter lS secretary while the Company 
was building the 31 miles of the road, 

They were viven to Mr. Chamberlain as sec 
ity for debt. He had no notice of any of the con- 


tracts in evidence. 


(See his testimon: r }). 1d. ' 
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The 28 bonds issued to Charles T. Bender, as 
Trustee for Manning & Berry, were paid to that 
firm tor materials and cash furnished, either to 
Thomas. Moore or to the Company, to build the 
road. 

The amount due Manning & Berry was $22,- 


$11 10, which was made up of the tollowing items: 


Cash paid in various suits, in cases 
where Manning & Berry were 


sureties on attachment bonds....5 1,770 35 
Balance due on judgment against 

I TIN oicsnces cecrceccn SORES FO 
Lease of rolling stock ......... ...00 2,400 OO 


Cash patd on note given in pay- 
ment of judgment on bond to 


release attachment ..... ........... §,050 OO 
Supplies to Company ——— 
Total | Se Se dcaeel coos 22.888 80 


Testimony of A. id. Manning, p. 1 $9, e/ 5 ¢. 

Testimony of D. W. Balch, p. 110, e¢ se 

Or these items, all except the balance of $11, 
g63 70, were tor debts due to Manning & Berry 
by the Company for cash paid to it, and advanced 
by them to the Company, for which it was solely 
responsible, and these payments were made to build 
the road. 

The item of 81,750 365 was for cash paid out 
directly tor the Company on account of various 
suits to recover debts incurred by the Company in 

a 
building the road. 


aang 


Ce 


The item of $11,963 70 was tor a balance due 


| on a judgment recovered by Manning & Berry 
| against Thomas Moore, which the Company 

assumed by consent of Moore and which tt paid on 
: account of what it owed Moore tor building the 


_ 


road. 


The next item of 32,400 was fora lease to 
the Company of rolling stock, used tn building the 


= 


road, 

Folio 259, p 112. 

The item of 5,050 was paid on a note given 
by Manning & Berry, on account of a judgment 
against them upon a bond given to release an 
attachment tn a suit against the Company. 


The judgment tn the attachment suit was for 
$15,385 67, and the consideration for the indebt- 
edness for which the judgment was rendered was 
a part of the consideration upon which the old 
Company conveyed its property to the new Com- 
pany; the very property upon which the mortgage 
In evidence was given. 

This judzment would have to be paid out of 
the property before any bond could be paid. 

See judgment and special verdict in the judg 
ment, at end of testimony. Folios 514 to 518 


Mr. Balch tn his testimony tor Moran 


Brothers, p. ttt, folio 287, explains this matter 
A judgment was recovered against the first corpora- 
tion by A. J Hatch. In that suit an attachment 
was issued against the corporation and Manning & 


Berry were sureties on the attachment bond, A fter 
the judgment Manning & Berry were sued on the 
bond and judgment recovered against them. They 
paid this judgment and then assignee received bonds 
at So cents in settlement with the corporation 


mortvaceor 


(See also testimony of A. H. Manning tor 


Moran Brothers), p. 16g. 


Che item of 31,627 O§ was for supplies to 


the Company to build the road, atter Moore left. 

Every item allowed to Manning & Berry was 
a valid debt of the Company, contracted in build 
| 


Ing the road 


The 4 bends tssued to Lonkev & Smith were 
issued to pay for bridge timbers and ties sold by 
them directly to the Company, which were used in 
building the road. These parties had no notice of 
any of the contracts. 

Appellants’ testimony, folios 295-322. 

Appellants’ testimony, p. 171 to 176. 

The fraction of a bond held by Charles T. 
Bender for these parties was upon the same con- 
sideration. 

The 4 bonds held by Mrs, Winnie, and the 1 
bond held by Homer S. King, were issued to W. 
E. F. Deal, and by him delivered to them as 
security without any notice on their part of any of 
these contracts. 


The indebtedness upon which these 5 bonds 


oe J 


were issued was ™4, 5 O Of tits amount S14, 
was due by Moore on account of a retainer in the 
action brought by Moore to set aside 50,0 
shares of stock issued by former Directors of the 
Company to themselves. 

This debt was assumed by the Company and 
paid by Moore’s direction, on account of his con 
tracts 

See D. W.. Balch's testimony for Appellees, 
tolios 322, 323. 

Testimony of W, E. F. Deal, tor Appellees, 
Pp. 153 to 1 Sg. 

The balance of 33,500 was for services ren 
dered directly to the Company in actions brought 
during the building of the road, that are described 
by the various witnesses. 


These were actions caused by the building of 
the road, which were brought by various persons Co 
recover debts claimed to be due them tor work, 


labor and services of various kinds. 


The $3,500 was a debt incurred in building 


the road. 


The 8 bonds held by William Wright were 
issued to William Webster tor a debt of 336,500, 
of which $1,500 was due by Moore and assumed 
and paid by the Company, and 35,000 for services 
directly to the Company. 

Page 128, | 

Testimony of Deai, pp. 156 and 167. 
Testimony of Webster, p. 154. 
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The same remarks are true about these bonds 
as we have made about those issued to Deal, and 
the testimony cited as to the 5 bonds issued to 
Deal applies also to those issued to Webster ; and 
the same is true as to the fractions ot bonds held 
for these parties by Charles T. Bender, as Trustee. 

Neither Mrs. Winnie, nor Mr. King, nor 
Mr. Wright, had any notice of any of the con- 
tracts in evidence 

The 1 bond issued to A. Fraser was for a 
debt due by the Company to him, incurred in 
building the road (p. 24, Complainants’ testimony), 
and this is trne of the fraction of the bond held by 
C, T. Bender as Trustee tor Mr. Fraser. 


A. Fraser’s testimony, pp. 189 and tgo. 


Mr. Fraser had no notice of any of the con- 
tracts in evidence. 

The other bonds held by Charles T. Bender, 
as Trustee for Clayton Belknap, R. L. Fulton, 
Hymers & Comstock, were all issued to pay debts 
of the Company. 

Testimony of R. L. Fulton, p. tgt. 

Testimony of D. W. Balch, folio 323. 

Testimony of Thos, K. Hymers, p 200. 

The fraction of 1 bond held by Charles T. 
Bender for Manning & Berry was for the sarne con- 
sideration as the other bonds issued to him for 


Manning & Berry. : 
The 13 bonds, issued to A. A. Watkins were 


issued to them as assignees of Manning & Berry, 
for an amount paid by them for the Company on 
account of the Hatch judument, annexed to De- 
tendants’ testimonv. Manning & Berry paid this, 
and becoming embarrassed tn their bustness, as 
signed their demand to A. A, Watkins. The 
amount for which these 13 bonds were issued was 
the balance paid by Manning & Berry, deducting 
the 5,050, for which Bender received bonds as 


Trustee tor Manning & Berry. 


This was a debt of the Company, as found by 


the verdict of the jury. 
Folio S's, p. 218. 


The 2 bonds issued to James F, Lewis, and 
the 3 bonds to George H. Dana, were delivered to 
them by direction of W. E. F. Deal, who was 
entitled to them for legal services. ‘The bonds 
held by Lewis were sent in payment of an indebt- 
edness de him by Deal, and the bonds held by 
Dana are held as security, 

The 5 bonds held by William Wright were 
issued under similar circumstances for William 
Webster, and the same testimony applies to them 


as to the i issued tor Deal. 


None of these persons now holding these had 


anv notice of the contracts. 


YG 


Testimony of Deal. p. 165 
Testimony of Webster, p. 164. 

The 7 bonds held by Robert H. Lindsay are 
4 


ea 


held by him for A. J. Clarke, Mrs. Agnes McLel 
lan, administratrix, and J. H. Parker. They were 
received at less than 8o cents on the dollar. 

The McLellan claim was directly against the 
Company, fora debt due the estate of H. J. Mc 
Lellan, deceased, for services rendered by the. de- 
ceased and his brother in building the railroad. 

The Clarke claim was against Moore, and was 
assumed by the Company and paid with these 
bonds. The debt was due tor building the road, 

The Parker claim was against Moore. He 
had a lien upon the road which was foreclosed, and 
the lien was for labor upon the road. 

No question, it seems to us, can be raised 


against any of these bonds held by Mr. Lindsav. 


All the claims were tor work, ete, upon the 


road, and all the bonds were issued in payment of 


debts due by it, or for which it made itself lable. 

Testimony for R. H_ Lindsay, pp. 186-7-3. 

The 2 bonds heid by David Evans was tor a 
debt contracted by Thomas Moore in building the 
road, but the credit given was to the Company, 

The Company assumed and paid this debt 
with 1ts bonds. 

The items of the account were charged on the 
books of the Company, and were for matters fur- 
nished in butlding the road. 

Evans had no notice of the contracts 


Evans’ testimony. p. 202. 
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The 5 bonds issued to Jerry Schooling were 


issued to him as assignee of — 


Washoe Mill and Lumber Com- 


PANY ...0000. beievens: sansa Sa 31,975 $5 
Washoe Mill and Lumber Com- 
Dany ...-.. Kone 6 xeecemel soe saws 1,103 16 
Nevada Mill and Lumber Com- 
DANY 210-2. ast + enonmaeee cee 1,205 O1 
Lora] eoeeer 4006s «88 eeeee 886886808 4,25 2 7a 


The fraction of « bond held by Charles T. 
Bender tor this partv was upon the same con 


sideration, 


The amount due to the Nevada Mill and 
Lumber Company was due by the Company for 
materials furnished directly to it, used in building | 
the road, 

Testimony of C. A. Bragg, p. 173-193. 

Testimony of Jerry Schooling, p. 198. 

The 31,975 was due by the Company to C. A. 
Bragg & Co., and by them assigned to the Washoe 
Mill and Lumber Company. This was due 
directly from the Company for material used tn 


huildins the road 


~ 


The same ts true with reference to the item of 


$1,103 60. 
Mr. Schooline had no notice of anv of the 
contracts, 


The principles of equity applicable to railroad 


7 


} oa . cpr }* | i ‘ °*,s . > -| 
bonds and mortgages, to secure them, are clearly 


: > onene | . 
explained in the two cases cited, from the 4th vol 


ume of Ensalsh and American railroad cases, one 
of which was decided by the late Chief Justice 


Waite, sitting as Circuit Judge, and the other was 


y 
a 


by the Court of Appeals ot New York, 


In the case of Claflin vs. South Carolina R. R. 
Co., sapa, the Court say, with reference to the 


bonds held by a Director: 


“As Mr. Williams took the bonds direct from 


the Company at a time when he was himself a 
Director, hc is charged with notice of the facts. 
His lien, therefore, would not be good as against 
the second mortyage it the Company had not the 
power to use them as it did, and transfer a corre- 


sponding interest in the mortyage. As I think, it 


¢ 
os 


| ’ r es | ) , 
had that power, The bonds were not due, and had 


** Sw . . . — . ci sl os . — . ] ™ “<> a « . cain 
noc, COMMe?Ps ally »Pcadn In i. Geo! retired or extin 
seers } } ] a » | > ! > "a y >.*e *. 
guished. It follows that to the extent necessary to 
‘sar rrr eo | ’ <2 y ed ' ' . .f ! ’ ‘ *.> } 7 tl, . ‘yy 
secure the note for waich they lre Neid. (nev are 


entitled to the benefit of the lien created by the 


terms or the mortgage. 


In the case of Duncomb vs. N. Y., H. ete ) I. 


R. Co., suora, the Court sav, in speaking of trans- 


’ 


s 


actions between Directors and the ¢ orporation: 


it at all questioned that, tn such 


; q ce ee, er Pe See en, 
case. the rivcht of the beneficiarv or Chose, ciatiming 
though him to avotdance, does not depend upon 
! ie = ~} re + > “— > : mn . } > no ‘ . i=) 
Fne cuestion whetnel the Trustee in fact has acted 


traudulently or in good faith and honestly, but 1s 


29 


founded upon the known weakness of human 
nature and the peril of permitting any sort of c 
lision between the personal interests of the tndi 
vidual and his duties as Trustee, in his fiduciary 
character. (Davoue vs. Fanning, 2 Johns. Ch 
260.) But the rule was adopted to secure justice, 
not to work injustice ; to prevent a wrong, not to 
substitute one wrong tor another; and hence have 
arisen limitations upon its operation, calculated to 
guard it against evil results as inequitable as those 
it was destened tO prevent, Thus the beneficiary 
mav avoid the act of the Trustee, but cannot do so 
without restoring what it has received. (York Co 
VS. McKenzie, 8 B. Par. Cas.., 42.) To cling tO 
the fruits of the Trustee’s dealing while seeking to 
avoid his act; to take the benefit of his loan, and 
vet avoid and reverse its security, would be grossly 
inequitable and unjust. It would turn a ruk 
destaned as a protection into a weapon ot offense 
and Injustice, And where the Trustee’s act con- 
sists, nor in possessin himselt of the property | f 
the beneficiary as OWnNCT, lyeit in taking collateral 
security for 2 debt honestly due him, or a 
liability justly imcurred, the rule can have no 
application, since the pavyinent otf the debt or 
the discharge of the hability is an c¢ssential 
prerequisite of the avoidance. And this ts true 
whether the pledue be taken for a present or 
precedent debt, Jn either case the eq ity to be re 
garded equally exists. It is upon this ground 
(a2 NW. F., 600) 


that the case of Smith vs. Lansin 
stands. The collateral taken there was atter the 


y 
~ 


oe 
creation of the liability, and we held the transaction 
valid, The ground of the decision was distinctly stated to 
be that the association had received the direct benefit of the 
several amounts of money, to secure which the bonds were 
given, and the creditors had indirectly recetved the benefits of 
the same by the consequent increase of the assets; and that 
upon the application of the beneficiary or its re 
ceiver, the Trustee should be permitted to set up 
any equities which existed entitling him to retain 
the property, either absolutely or as security for 
the moneys advanced or liabilities incurred. Since, 
theretore, in the case of a pledge delivered as 
security tora just and honest debt, the principal 
may always redeem upon payment, and the rule of 
equity is in no respect ditlerent, we do not see 
that it has any application, or can in any respect 


modify the legal relation ot the parties.” 


See also the remarks of the Court upon the 
bonds held by Rucker, pages 300 and jo. 
American and English R. R. cases. Vol. 4, 


It this be so as to Directors, how much 
stronger does the language of the Court apply to 
strangers to the corporation, and how much move 


unjust would it be to deprive Directors of bonds 


issued to them for building the road, than it would 
be to hold those issued to them as mere security 
for advances, invalid? 

It seems to us that every principle of equity 
supports every bond issued to Appellants, includ- 
ing the 10 bonds issued to Webster and Deal. 


| 
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The corporation was a_ party Detendant in 
this action. An injunction was issued against tt, 
which restrained it trom doing what it was bound 
to do pay its just debts, contracted in building 
the road, with the bonds issued for that very pur 
pose, under the terms of the mortgage, if its creditors 
are willing to accept such payment 

If the attorneys were willing to accept such 
bonds for their services, they are the only ones who 


have cause to complain 


As to all the other bonds, there can be no se 
rious question, if the Court determines that they 
were issued in payment of debts incurred, either 
directly or indirectly, in building the road, and those 


that are held by purchasers in good faith must be 


held valid whether properly issued or not. 


re = } . . s , 

The Company vouched tor their validity when 
it issued them and put them into circulation. The 
holder 1s protected by the authentication of the 


bonds in the manner provided in the mortgage. 


Jones, on Railroad Securities, $$ 194, 208 


, 
210, 213 and 214. 

Stanton vs. Alabaina &W Chattanoova R. R. 
ee 2 Woods, 
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There was no agreement between the mort 
gageor and Moran Brothers that the corporation 
would not issue, sell, transter or deliver to any 


person any of the bonds of the Company except, or 


in excess, of the 310 bonds sold to Moran Brothers 
until 31 miles of the road had been completed, nor 
was there any agreement between the Company and 
Moran Brothers that the Company would not sell, 
issue or deliver to any person the bonds of the 
Company for any more or greater sum of money 
than S10,coo worth of bonds per mile of com 
pleted road nor then until each mile was completed, 

These Appellants were brought into Court by 
Complainants, charged with having procured the 
147 bonds held by them through fraud; and we de- 
sire, before discussing the evidence and the law 
applicable to the case, to draw the attention of the 
Court to the material allegations ot the Complain- 
ants’ bill setting forth the tacts constituting fraud, 
and the denials of those allegations contained 1n the 
answers, so that the Court may, in considering the 
case, see in advance the precise issues df fact to be 
determined. 

The Complainants sought to have the 147 bonds 
declared invalid, and tor that purpose alleged, as 
they were obliged to do, the facts constituting the 
alleged iraud, so that the Court might be apprised 
of the grounds upon which the relief praved tor was 
claimed, and so that the Appellants might know 
with certainty what they were called upon to meet. 
eas fol- 


The Complainants in their bill alle 


lows: 

‘¢ Your orators further show that at the time of 
the purchase by your orators of the said 310 bonds, 
and the delivery thereot to them, and in considera- 


‘tion of such purchase and delivery, your Orators 
made and entered into an agreement with the said 
Nevada and Orezon Railroad Company, which 
said avreement was in tenor and effect as follows, 
to-wit: That said Railroad Company would not 
sell transfer or del ver to anv person or pei 


issue, 


sons any of the bonds of the said Railroad Com- 
pany, except or in excess of the said 310 bonds, 
sold, issued and delivered to your orators as atore 
said, until 31 miles of the said Railroad had been 
completed; and that the said Nevada and Oregon 
Railroad would not sell, issue or deliver to any 
person or persons the bonJs of the said Company 
for any more or vreiter sum of money than 510, 
000 o> worth of satd bonds to each mile of com 


3 | | , | 
pleted road, nor then, until each mile of road was 


And your orators aver on their information 
and beliet, and so charge the tact to be that the 
Respondents, and each of them, had notice of the 
aforesaid avreement and terms thereof as last afore- 


said pleaded. 


And vour orators turther show that notwith 
standing the aforesaid agreement between vour 
orators and the said Nevada and Orevon Railroad 


Company, the said Nevada and Oregon Ratlroad 
Company, by and through persons assuming to be 
und acting as its officers, to-wit: ‘Trustees, Presi 
dent and Secretary, did issue, and caused to be 
issued and delivered to tae Respondents, herein, 


in amounts as here.nafter more particularly stated, 


J 
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the said 2g0 of said six hundred bonds, well know 
ing at the time that no more than 31 miles-of said 
Railroad had been completed, and well knowing 
that the bonds theretofore issued and delivered to 
your orators were equal to 510,000 00 for each 
completed mile of said road; and your orators aver 
that the said Respondents severally and in the 
amounts hereinafter specified, well knowing the 
aforesaid covenants and argreements, and well know- 
ing that no more than 31 miles of said road had 
been completed, and well knowing the tact that 310 
of said bonds had already been issued and delivered 
to vour orators, received and accepted the said 
bonds; and your orators aver and charge the fact to 
be that the said 290 bonds were issued and deliv- 
ered by the said Nevada and Oregon Railroad Com- 
pany, and were received by said Respondents, and 
each of them, with the fraudulent intent and pur 
pose to participate in and share with your orators 
the benefits of satd mortgage or trust deed, any 
sums of money realized trom the sale .of said 


mortgaged property thereunder, 


‘Your orators turther complaining, and upon 
their information and belief, and so charged the fact 
to be, that the said 2g0 bonds, and each of them, 
were issued and delivered by the said Ratlroad Com- 
pany and received by the said Respondents, and 
each of them, 1n security for and in payment of the 
debts and liabilities of one Thomas Moore, the 
contractor and builder of said Railroad, and of cer- 
tain other individuals, and were not issued or de- 


livered in security for, or payment of, the debts or 
liabilities of the said Nevada and Oregon Railroad 
Company; wherefore your orators aver that the ts- 
suance of said 2go bonds. and each of them, was, 


as against vour orators, illegal, fraudulent and void.’ 


The answer ot the Defendants, named in the 
original Bill of Complaint, contained the tollowing 
allegations and dentals to the toregoing allegations 


ot the original Bill: 


“Detendants deny that at the time of the pur- 
chase by Complainants of the said 310 bonds, or the 
delivery thereof or any thereof to them, or at any 
other time, yr that in consideration of such pur- 
chase or delivery, or upon any other consideration, 
Complainants made or entered into an agreement 
with the said Nevada and Oregon Railroad Com 
pany; or that said agreement was 1n tenor or effect 
that said Railroad Company would not tssue, sell, 
transfer or deliver to any person or persons, any of 
the bonds of the said Railroad Company, except or 
in excess of the said 310 bonds sold, issued and 
delivered to said Complainants, until 31 miles, or 
any other number of tiles, of the said railroad had 
been completed; or that the said Nevada and Ore 
gon Railroad Company would not sell, issue or 
deliver to any person or persons the bonds of the 
said Company, for any sum or greater sum of 
money than 310,000 worth of said bonds to each 
mile of completed road, or then until each mile of 


road was completed 


awe \ nd 


Detendants ll leve that said Railroad 


ne 
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bonds, except 


said 3:0 bonds, until after the completion. of said 


Company did: not issue anv of said 


31 miles of said road? 


“And Detendants deny that they, or any of 


them, had notice, or any notice, of the said agree- 


ment set forth in the said Bill of Complaint, or of 


the terms of any such agreement as pleaded in said 
311] of Complaint, or otherwise 

‘And Defendants allege that they are informed 
and believe, and upon such information and_ belief, 
allege that no agreement of any nature or kind 
whatever was ever made with said complainants, or 
with any one, by said Nevada and Oregon Railroad 
Company, with reterence to said bonds mentioned 
in said Bilt of Complaint, to wit: Said 3,000 


bonds of 81,000 each, except said mortgage or 


, ~ i . “1 . . . . . 
deed of trust, 1n satd Bill of Complaint and in this 
answer mentioned and set forth. 

“ Detendants deny that said Nevadaand Oreon 
Railroad Company, by or through persons assum- 
Ing cO be Or acting as its officers, CO Wit: Trustees, 


be 


President or Secretary, did 


Issue or cause to be 
issued and delivered to the Defendants herein, in 
the amounts, or otherwise, as in said Bill of Com 
plaint stated-—the said 2go of said 600 bonds; but 
Detendants allege that said Nevada and Oregon 
Railroad Company, through its duly constituted 
President, Secretary and Board .of Trustees, did 
nevotiate, sell and deliver for valuable considera- 
tions, to Deteadants herein, tn amounts hereinafter 


. oa ee ~—) _s . 4 
set forth, 1 { Of Sal 6 > pon ls. which were of the 


é., 
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series Of 3,000 bonds of St.coo each, made, exe 
cuted and delivered to said Unton Trust Company, 
as set forth in said Biil of Complaint, each and all 
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of which said tt7 of s: 00 bonds were duly 
certified by said Union Trust Company to be one 
of the bonds secured by the said mortgage or deed 
of trust. 

“And Detendants admit that they well knew 
that the bonds delivered to Complainants were 
e sual tO *10,000 tor each completed mile of said 
road, 

“And Defendants, turther answering said 
of Complaint, deny that they well knew. or knew 
at all, the covenants or agreements set forth tn said 


Bill of Complaint, allezed to have been made be 
tween Complainants and said Nevada and Oregon 
Railroad Company; or that they well knew, or 
knew at all, that no more than 31 miles of said 
road had been completed, received or accepted the 


said bonds. or any thereot 


‘And Defendants turther deny that the said 
290 bonds: mentioned in satd Bill of Complaint, or 
said 117 bonds negotiated and sold to Detendants, 
as aforesaid, and as more particularly hereinafter 
set forth, or any thereof, were issued or delivered 
by the said Nevada and Oregon Railroad Com 
pany; or were received by said Detendants, or any 
of them, with the fraudulent intent or purpose to 


participate in. or.sbare with Complainants the ben 


. . + ' ‘ " e > . oe sas o 
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vaged property thereunder; or with any fraudulent 
intent or purpose whatever; or that such purpose 
or intent was fraudulent-—but, on the contrary, 
Defendants alleze that the said 117 bonds were 
delivered by said Nevada and Oregon Railroad 
Company and its officers for the purpose of nego 
tiating and selling the same, and were received by 
the Detendants tor the purpose of getting value for 


the consideration paid by them therefor, and for 


all lezal intents and purposes, the ownership of 


said bonds and the execution ot said mortgage 
entitle them to. 

*Detendints turther answering 
Complaint deny that said 2g0 bonds, or each or 
any of them, or said 117 bonds, or any of them, 
were issued or delivered by said Nevada and 
Oregon Railroad Company; or were received by 
Defendants, or any of them, in security of, or for 
the payment of the debts or liabilities of Vhomas 
Moore, the contractor or builder of said Railroad, 
or certain or any other person except said Nevada 
and Oregon Railroad Company; or were not issued 
or delivered as security for, or in payment of the 
debts or liabilities of the said Nevada and Oregon 
Railroad Company; and Defendants further deny 
that said 2go bonds, or any of them, or said 117 
bonds, or any of them, were issued by said Rail 
road Company, or received by Detendants, or either 
of them, tn payment of the just debts or ltabilities 
of said Thomas Moore, or any other person, except 


such debts said Railroad Company, assumed and 


said Bill of 


agreed to pay tor valuable considerations paid 
to it by said Moore, which particular debts so pard 
are set forth specifically hereinafter in the paper 


marked Exhibit B, and made part hereof 


‘And Detendants further den that the tssu 
ance of said 299 bonds, or any of them, or said 117 
bonds, or any of them, was against Complainants, or 
against any one, legal, fraudulent or void; but on 
the contrary they allege that each and all of said 117 
bonds were legal, d.4a fide, honest and valid, and 
were issued to Defendants, as hereinaiter set forth, 
tor valuable considerations, and that each and all of 


la and Oregon 


said Defendands paid said Neva 
Railroad Company as much per dollar, if not more, 
than said Complainants paid tor their 310 bonds 


per dollar.”’ 


The answer ot the Defendants, named in the 
amendment to the Original Bill, contains specific 
denials to each of the allegations above set forth in 
the Original Bill, and showed that the new Defend 
ants were the owners, by purchase in good tat‘h, of 


the remaining 30 of said t47 bonds. 


The Court will perceive that every allegation 
of ever\ fact constituting the traud charged In 
Complainants’ Bill, is fully, fairly and unequivo- 
cally denied 1n the answers on file, and that the 
answers of the Detendants allege facts showing just 
as fully, fairl, and uneguivocally that each and all 
| 


of the 147 bonds were issued to them for vood and 


valuable considerations. were received by them in 


good faith; and that each and every bond held by 


oe 


them is a valid bond of the Goo bonds issued by 
Defendant, mentioned in the Bill of Complaint, 
duly certified to as required in the mortage made to 


the Union Trust Compeny, to secure them. 


Ic was the duty of Complainants to show by 
competent testimony, to the satisfaction of the 
Court tiat the facts constituting the alleged fraud 


existed. 


According to the allegations above set forth, 
it iS the allesed violation of the alleged contract 
between Moran Brothers, Complainants, and the 
Nevada and Oregon Railroad Company, that con- 
stitutes the fraud complained of by Complainants; 
to the effect that the Company would not tssue, sell, 
transter or deliver to any person or persons, any ot 
the bonds ot the said Railroad Company, except or 
in excess of the said 310 bonds held by Com 
plainants, until 31 miles of the road had been com- 
pleted; and that the Company would not sell, issue 
or deliver the bonds of the said Company for any 


more or greater sum of money than $10,000 00 


(YT 
—“ 


worth of said bonds to each mile of completed road, 


nor then until each mile of road was completed. 


Without some such allegations as these, with 
the subsequent allegation that each and all of the 
Detendants had notice of this agreement, the Com 
plainants’ Bill of Complaint would set forth no 
grounds whatever for the relief. prayed for. 


—_— 


Jt will probably astonish this Court to know 


that no such agreement as that set forth in the bill 


; #7 


Was ever entered into between the Complatnants 
and the Railroad Company, and that no contract ot 
any nature or kind whatsoever was ever entered 
into between the said Railroad Company and the 
Moran Brothers, except what ts contained in the 
bonds held by them, ind tn the iInorteuage plea led 
by Complainants tn thetr Bill, and set fort 
xiensy by Detendants in their answer, and imntro- 
duced by Detendants before the examines 


Moore's victims, including the Complainants 


and these Detendants, have to content themselve 


> 


with the proceed ot t 


he sale of the road, and thes 
have not the poor satisfaction of knowing that 
Moore is conscious of doing anything wrong tn all 
his acts 

[t is claimed that this alleged contract, the 
violation of which constitutes the alleged traud, 
was the inducement which led Complainants to buy 
the 310 bonds, Complainants allege that this con 
tract was made at the time of the purchase of the 
310 bonds. 

The evidence shows that no such contract was 
made at any time. No such inducements were 
ever held out by the Company to Complainants or 
huv its bonds 


any one else t 


The Company executed its mortgage to the 


7 . r , . - . 7 ’ 
Union Trust Company, as Trustees, for each and 
} ‘ ’ ’ 
every person or corporation WhO should OeCCOTNC, 
i\e ° _ : 20 > | {er . 
or ve from time to time, hoiders of the bonds or 


, 


coupons mentioned 1h the mortyuge, or any Of 


+ 


them. 


')} 


] 


The Union Trust Company accepted the 
trust, the mortgage was put on record and the 
Railroad Company, on April 25, 1881, duly exe 
cuted and issued to the Union Trust Company 
3,000 bonds of the denomination otf $1,000 each. 
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It was provided in the mortgage that the bond 
provided in the mortgage should have no force or 
effect until certified to by the Union Trust Com- 
pany that it was one of the bonds secured by the 
mortgage. 


The Union Trust Company certified to 600 of 
these bonds of 31,000 each, as the mortgage pro- 
vided they should be certified. 


The Complainants bought 3:0 of these bonds 
so certified, and the Detendants bought 147 of 
them, and still hold them, and the Nevada and 
Orezon Railroad Company, at the time the last 
answer was filed, held the balance. 


The Court will see trom the mortgage that no 
limitation of the amount or number of bonds per 
mile, whatever, was made, in the mortgage, and 
that the purpose and object of executing the mort- 
gage and issuing the bonds was to enable the Com- 
pany to borrow money to make and complete the 
construction and equipment of the proposed Rail 
road. 


Any one had the right to negotiate for pur- 
chase or receive any of these bonds, and if they 
were properly certified, they were secured by the 
mortgage, whether any road had been built or not. 


A ARI ON 8 pa. “¢ 
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The only question would be whether the persons 
holding the bonds paid a valuable consideration for 
them, as between them and the Company. 


It is admitted that the 147 bonds held by the 
Appellants were each and all duly executed 
by the Railroad Company, were issued by it 
and delivered to the Union Trust Company; were 
certified by the Trust Company, and were then de- 
livered by the Trust Company to the corporation, 
and by it delivered to the Appellants. 


The evidence shows conclusively that no con- 
tracts of any nature or kind, whatsoever, except the 
contracts contained in the bonds and mortgage, 
were ever entered into between Complainants and 
the Railroad Company. 


No contract was ever made between Com- 
plainants or any one by which the Railroad was 
bound, or of which the Railroad Company or these 
Appellants ever had. any notice that tends in the 
slightest degree to show that the Complainants were 
induced to buy the 310 bonds by any limitation of 
the number of bonds that could or might be issued 
per mile, 


Moran Brothers never had anv dealings with 
the corporation. The Company unfortunately 
for itself, made contracts with Thomas 
Moore, under which Moore obtained 310 bonds 
for building 31 miles of road, which he never built, 
and which contracts Moore violated in every re- 
spect; and Moore sold these 310 bonds to Com- 
piainants, but neither the Company nor any of the 


. et 2 


Appellants were parties or privies to any contract 
nade |v Moore with Moran Brothers: nor had 
they any knowledge or notice of any such con 
tracts—and even if they had such knowledge or 
notice, it would have made no difference in the 
determination of this case. 

Complainants parted with their money to 
Moore, so far as these Appellants are concerned, 
upon the agreements contained 1n the mortgage and 
in the bonds. 

If any representations outside of the mort- 
vage were made to Complainants by Moore, bv 
and through which Complainants let him have 


money on the bonds, that cannot atiect Appellants. 


It was not only necessary that Complainants 
should allege the tacts constituting the fraud, but 
that they should prove the fraud as alleged. 

Says Dantel’s Chancery Practice and Plead 
ing, Vol. IT, 4th Edition, p 326. 

“Care, however, must be taken in framing the 
Bill, that cvervthing which is intended to be 
proved be stated upon the tace of it, otherwise evi- 
dence cannot be admisstble to prove it. “This is 
required in order that the Detendant may be aware 
of what the nature of the case to be made avainst 
him is.”’ 

Note 6. p. 326, id. 

‘“ No facts are properly in issue unless charged 
in the bill, and of course no proofs can generally 


he offered of facts not in the Bill: nor can relief be 


oe" ae 


vranted for matter not charved, although they may 
be apparent trom other parts of che pleading and 
evidence, for the Court pronounces its dectsion 
Soult Win Ai€’ al? cl pr Dei ate 
“ Story's Ba. Fi., § 257. 

The Appellants objected to the introduction 
of all testimony offered on the part of Complainants 
showing or tending to show any matters or things 
not alleged in the Bill 

None of said Exhibits are evidence of any 
contract between the Complainants and the Rail 
road Company, nor can they clatm any beneht 
under them, being neither parties nor privies to 
said contracts. 

None of said contracts are pleaded in the Bill, 
nor is it shown that any of the conditions of said 
contracts have been comphed with by Thomas 


Moore. 


[t was not shown that Exhibit G was executed 
by the authority of the Railroad Company or rati 
hed by it 

It is not shown that it was executed by the 
authority of H. J. McMurray, A. H. Manning, 
W. F. Berry, C. A. Bragg, or either of them, or 
that it was ratified by them; but onthe contrary, it 
is shown that D, W. Balch had no authority what 
ever, either from the Railroad Company or’ trom 
H. J. McMurray, A. H. Manning, W. F. Berry 


on ; : 
or UC. A. sragy, or either of them, to make such a 


= 9 


contract. It 1s shown that before the contract was 


¢ 


entered into, D. W. Balch telegraphed to H. J. 
McMurray on February 27, 1882, the terms of the 
contract he proposed to enter into, as follows: 


“T offer 10,300 shares. Moore assigns con- 
tract and Moran’s paper. Company assume all 
debts, You surrender draft and order for stock. 
Transfer back 145 shares purchased at sale. Man 
ning surrenders Moore and Fowler’s notes, Moore 
wants 5,000 of Moran’s paper tor debts here. 
Agreement subject to yours and Manning’s ap- 
proval, Write Manning, Can you get rails? 

“DPD. W. Baten.” 


Sent kebruary 27. Complainants’ testimony. 


Mr. McMurray answered this telegram as 


tollows: 


‘‘Manning and myself accept settlement as 
per telegram. Issue Moore’s stock on road as 
completed. Better assign contract to me if Man- 
ning is paid. Can get rails. Answer if arranged. 


‘“H. J. McMurray.” 


In order to bind the parties to such an agree- 
ment they were obliged to show that the parties 
sought to be bound must have authorized the exe- 
cution of it, and in attempting to show this they 
have proved that no such contract was ever author 
ized, and that the parties here had no notice what- 
ever that any such contract as’ that introduced in 
evidence was to be made. 


Taking the telegram and its answer together, 


-~aa 


~ada 


oe J 


there can be no difficulty in arriving at what these 
parties authorized. 


They supposed that the Corporation, 
was to assume and pay Moore’s debts, as 
Balch telegraphed that it was todo so, They sup- 
posed that Mr. Balch would do exactly what the 
Corporation authorized him to do, and nothing 
more, and that was to make some arrangement by 
which the Corporation would assume and pay the 
debts contracted by Moore in building a portion ot 
the road, and get rid of Moore, so that the Com- 
pany could get the credit to finish the balance of 
the 31 miles; and it is shown that without this the 
Company could not have bought a pound of nails 
without paving cash for it. 


When the parties knew what the contract was, 
they utterly repudiated it, and requested the Com- 
pany to do exactly what it bound itself to do—pay 
their debts, as its officers assured the parties it 
would do when the debts were contracted, and 
upon the faith of which the credit was given, by 
which credit the 31 miles of road was built 


It would be a singular contract that would be 
binding upon some of the parties to it, which, by 
its very terms, was not to be binding upon any of 
them unless all executed it, and under which noth- 
ing was done. 


From the abortive sealing of the contract, 
with a patch upon which the corporate seal was im- 
pressed, conveniently produced trom Mr. Fowler’s 


Le 


pocket in New York City. to the end of the chap 


ter the contract was an idle performance. 


b 


The contract was not binding on any ot the 
parties named in it unless 1t was executed by all, 
and the evidence shows that neither Mr. McMur 
ray. Mr. Manning, Mr Berry or Mr. Brag: 


j 
~ 


du 


thorized such a contract to be entered tnto 


[It was not shown that anvthinz was ever 


done under Exhibit G. 


Time was of the essence of the contract, and 
the presumptions all are that the Trustce named 
in the contract on June 2d, 1552, delivered up 
every consideration he received to Thomas 
Moore, the party of the first part, and that the 
contract became as if it had never been entered 


into 
Exhibit G, New York depositions, 


Exhibit G, like all the other contracts tn the 
record, was made solely for the benefit of Thomas 
Moore. Complainants were not parties to it, nor 
privies co it. They were not induced to buy the 


bonds by anything contained tn tt. 


The tollowing is the whole of the testimony 
ot Charles Moran, who was the only one of the 
Complainants who testified in the case. We give 
itin full, so that the Court may without trouble see 
the whole length and breadth, width and depth of 
it, and we think the Court will see that the Com 


plainants were not induced to part with their money 


os 


L 49 J 


by reason of any agreemeat ever made by Detend 


ant, corporation, with them. 


Direct examination by Mr. Peckham. 


” O,—Mr. Moran, at the time you made the 
contract, in March, 1851, with Mr. Moore, to pur 
, chase bonds of this Nevada and Orevon Railroad 
Company, did you learn or understand from Mr. 
j Moore anything with regard to the number of 
bonds that were to be issued per mile? 
A.—I did understand there were to be Sio, 
0 a mile issued, on finished road, 
O.—Did you ever have any understanding 
or statement from Mr, Balch, the President of the 
Company, tn that respect! 
~ 


A.—I saw nothing of Mr. Balch. I think. 
Q.—Until atter vou had made your advances ? 
A.—Yes, sir. 
©.—In making these advances and buying 
these bonds, did you place any reliance upon the 


fact that there was to be but 310,000 a mile, as you 


under s Tor rd 4 


A. Certainly, sir: if if had heen “It, 


. 7 
would not have bought them at any price. 


¢ | (), You sav Balch was not here till later. 
He WilS here betore Vou took the last iC 


, . 
i ‘> +} 
A. \ ~~ ‘S ie 


i 2 
j bonds: 


c- 


— mes on 7 + or 
. Did you have anv understanding with 
~ - } vee 


os 


Mr. Balch as to the amount that was to be issued 


j 
| 


\ —-He made no statement that amounted to 


anything, but J saw a circular of the Nevada and 
Oregon Railroad Company, in which the issue was 
limited to 310,000 per mile. 


Cross examined by Mr. King, 


().—Did you see any resolutions ot the Ne- 
vada and Oregon Ratlroad Company, ot an official 
nature, that restricted the issue of bonds to =S10,- 
000 per mile! : 

A.—No: | don’t know that I ever did. 

O,— You never saw any ? 


Le 
().—And the intormation vou had was trom 
whom? 
A —From ever, body. that 810.030 per mile 
was the ful! amount o bonds rhat they were to 
Issue. 


O.—By * evervbody’ whom do vou mein? 


A.-—M°r. Moore at the bevinning 
body that J] met in connection with the road 


, but every- 


© —Did vou understand that the amount of 


the issue on the Railroad should be 8310,000? 


A. -On the 31 miles 8310,000 and on the 
309 miles, as tie prospectus was, it should be 
$2,000,000. Three hundred miles was the con 


te uplated length of the road, and that there was to 


a eae ee ee 


- 
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— 
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be $3,000,000; 3S 90 per mile, and first mort 


~ 


>“ 


1 ! ! 
ma bonds only ro De 1 sued as the road Wills 


Stl’ 
finished. 
(),—Well, all you ever heard was what people 
told you ° 
A «== ¥ @5. 
O,.—And you never saw any document about 
it at all? 
A.—WNo, SIT’. 


©, Do you know anything at all about the 
agreement of March 2cth, 1882? 


A. I don’t know what vou mean, sir 
oo 
(Paper handed witness, ) 
] ’ f. , | -_ , 
I don’t know whether | ever saw that agree 
7 
ment or not, It was a point on which there was 
* ) eas 
never a dispute or discussion or a word said, ex- 
cept that that was the fact. From the beginning 
Wwe never talked of anything else. 
() ——W ere Vou 


makin: of the avreement between Mr. Balch and 


resent at the time of the 


Mr. Moore and the Railroad Company, which has 


heen testifed to in vour presence f 


A.—That was long afterwar 


Q.——Had it re 
—- i.e ? 4? Perey? eis fins , 
. tif at iaiy ii Lit? »\ il 4 
. * 


- 
No: it secu te] 
A.—/ we 8s Wil es Se at Prospectus OF tie 


road, stating «510,000 per mile as the limit ot the 


bonds. Mr. Balch sent me a copy; that ts the 
way IT vot it, 

Re-direct. 

© —-You have your 210 bonds now, in your 
sate ? 

A.—-I have sir. 


The Court will see that Mr. Moran never saw 
Mr. Balch, the President of the Company, until 
after he had bought the bonds from Moore: that 
Balch never made any statement with reference to 
the amount of bonds to be issued per mile. He 
never saw any resolution of the Corporation, and 
there never was any such resolution. He sawa cir- 
cular, he savs, of the Company, limiting the 
amount; but there ts no proof that any such circu 
lar was ever issued by the authority of the Corpor- 
ation: and Moran Brothers were not tnduced to 
buy the bonds by the ctrcular as, Mr. Moran did 
not see the circular until long after the agreement 
ot March 2ct! ) Was made. At that time, 
Moran Brothers had bought the whole 310 bonds. 


) 


The agreement ot April 26th, 1882, shows 
that Moore had at that time sold the last | ot 
the bonds to Moran: Brothers. 

Exhibit J, p. g2. 

Mr. Moran does not pretend to name any 
officer of the Corporation who ever told him that 
there would be any limitation per mile. So far as 


a — . hesies — ial co 
the first contract, Exhibit A, ts concerned, there 1S 


no agreement in it limiting the amount of bonds 


- 


. ’ , - 
per mile, but the agreement as to the amount of 


bonds does not depend either upon the mileage or 
upon the completion of the road. Tere ts a rep 
resentation in the preamble. stating .that the road 
could be built for certatn cash, bonds and stock, 
but the preamble is not an agreement and contains 
no covenants. 


The only limitation ts contatned in the eighth 


paragraph, p 71, Exhibit B, which provides that 
$310,000 in first mortgage bonds shall be issued 
upon the Reno Division, But the contracts were 
to build the whole road, and [exhibit C provided 
that Moore should receive 509,000 In cash, 
31,700,000 In first mortgage bonds, and 32,860, 
000 out of a total issue of 3,400,000 upon the 
170 miles ot the Reno Division, from near Beck 
weth Pass to the Oregon line Exhibit D pro- 
vided that the Corporation should dels er eG 
Moore +50; > In stock and 310,00 rst 
mortgage bonds on or .betore March jist, iSSt. 
So that all ayreements making the tssuance ot 
bonds to depend upon the completion of any num- 
ber of miles were at an end. The 310 bonds sold 
ae) Moran Were delivered to NM voore under this 
agreement . 

This Court will have seen trom these avree 
ments, and the evidence introduced on the part of 
Moran Brothers, that the evidence utterly fatled to 


sustain the allezations ot the bill. 
, ‘1 ’ . " ‘ . *% ; 
Phe agreement between Thomas Moore, as 


yf the first part; ‘* Nevada and Oregon Rail 


road [ ympany, part ot the second part; 1). W. 
Balch, A. J. McMurray, A H. Manning, W. F-. 
Berr\ 


ind C. A. Bray, parties of ‘the third part + 


(who are named as principal creditors, not onh ot 


Thomas Moore, but of. the corporation mort- 
gaveor), ana Alvin Burt, party of the fourth part 


(Exhibit G, p. 7g), refers to the six contracts in | 


- 
j ! 
the record, and then states: 
‘“And, whereas, after completing 32 miles of | 
—_ vue il ol a sal 
grading on first section north trom Reno, in said 


State of Nevada, and also commencing and grading 
a a, alae \ well 
()1t) eile ak Xt | 2 1) op, ] MnninYe NOrth, cis We cS 
providing certai rolling stock, tres, engine house, 
attches and ahou 7 miles of mei ~cle the 
switcnes in: wwout 1 miles of matin track, the 


contractor, party of the first part hereto, has be- 


> 


come embarrassed. ’”’ et 


, } . ? ' , f : 
[his shows that the next 170 miles north of 
: . a ? | » ; . je 
the 31 miles upon which the 310 bonds held by 


Moran Brothers had been commenced. 


Upon this 170 miles, under Moore’s contract, 


the corporation had the right to issue 1700 more 


. ’ 
first morizage bonds, 


The Cireutt Court in the opinion rendered in 


this case (p. 233, Transcript) seems to base its 


. 2s , oe . “— > ss * ns . a — aX. 
decree by reason of Gite CONCUAC! i \] irc) ~- \)y | Foy: 


just reterred to, 


Mr. Moran’s testimony shows he knew noth- 


ing of the contract. He was nota party to it, nor 
was it made for hts benefit, and as has been shown 


’ 


F , 
this contract was nof authorized ly tne crevittors to 


whom the 147 honds were issued. 


The Company had amply provi led the means to 
build this road as the contracts show that Moore 


! : . 
was not only to cet S'O,O00 1n first mortvage bon Is 


J 
per mile, saleable at 80 cents on the dollar, but 


} 


nearly all the caprtal stock of the road, besides a 


larve amount of cash 
Klow can it. be said that Moran Brothers pur 
chased their bonds upon the condition and avree 


ment that upon no part of the line of the road 


! . : 

should be tssued any more than Sto.000 In first 
: | oo 

mortgaupe bonds tor each mule of completed road, 


when the evidence showed that no such condition 


was placed in- the mortgage, or in the bonds, or in 
any agreement between the bondholders and the 
corporation? Such condition can only be found 
in the contract with Moore, none ot which Moore 
kept. 


} 


As we have. siatd Complainants relied solely 


upon what Thomas Moore told them. They 


} ) — } j 
bought no YONdS from any one cise, and never saW 


ortalked with any one clse, and never saw the pros 
pectus Charles Moran speaks of until atter they 


boucht the 10 bonds, nor from aught that appears 


» 


trom. his festimony, gid he ever see any of the 
|: lie! ft ; apeet _ b a +] : me 

xhibits in evidence until after this action was 

commenced. If Moore told him the whole truth, 

' 1 TB ! ~~ o } , . . 

he must have toid him that he also agreed mn HIS 


contracts to build the 3! miles of the Reno Divi 


sat 


sion for 100,000 cash, $310,000 In bonds and 
$450,000 in the stock of the Corporation. 

There cannot be the slightest pretext fo~ say- 
ing that the issue of bonds was limited at all, except 
by the mortgage. The attempt 1s made to patch 
up the case with contracts between Thomas Moore 
and the Corporation, which were either broken tn 
every respect by Moore, or which were never 
authorized or ratified by the parties to them, or 
under which nothing was ever done, for the reason, 
amony others, that Balch, McMurray, Manning, 
Berry and Bragg, instead of agreeing to pay the 
Company’s deb's, were urging and pressing the 
Company to pay what it and Moore owed them, as 
were also the other creditors who had some interest 


in the matter. 


These Appellants refused to be bound by the 


contract, or to accept anything under it. 


These Appellants were not paid by any one, 
except by the Company. Appellants knew that 
Moore had tailed to build the road, and that the 
Company was released from all obligations to 
Moore. It had the right to build the road itself 
on Moore’s fatlure, and it had the right to pay for 


it by these bonds, and it did do it. 


Even under the contracts made with Moore, 
the Company had the right, as soon as the 3t miles 
of the Reno Division was built, to issue $1,700,- 
000-~-1,700-- of these bonds as soon as the work 


was commenced on the other part ot the road after 


1e completion of the 24 mil 


| plet 3 
ated -igl - 
Lhe evidence shows that 
, ’ ? ile: “} scl f | ,? it »! 
the 3%! mites, and that Work 
A 


“aa P 
<2 the next division betore in 
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issued. (See contract | 
— Be ry . ! me 
Lhe truth is that ic | 
Issue to 210 bonds on the fir 
_ = . 


sonst —_. * "ween Geen ont — 
saricene fo} he Co ee ereen ‘ is ‘ 


M « Ore WialsS only 


IS part Witid Tile 
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phiang e on 
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nor Moore, 
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rion whatever Co this. 


§ PRES ..c0e ccccces ceees by May 1, 1881, 


10 miles....... ee fll 
to eee si -esiatee ..by Julv 1, 1884. 
$6 CHENG. ccccenns asesasel by August 1, 1881. 
ere by August 15, 1881. 


And Moore agreed to deliver to Complainants 
the 310 bonds as follows: 


so bonds .......0n completion of 5 miles. 
50 bonds ....... oncompletion of 10 miles. 
110 bonds ..... on completion of 21 miles. 
50 bonds...... on completion of 26 miles. 
50 bonds ..... on completion of 31 miles. 


So that Moore sold his bonds to Complain- 
ants for 80 cents on the dollar under the above 
agreements. It was the inducement held out to 
Complainants by Moore, and the conditions of the 
mortgage and the bonds upon which Complainants 
paid their money. and nothing else. Mr. Balch 
testified that Complainants negotiated 210 bonds 
when but to miles of the road was built. So that 
no one ever paid any attention to the provisions 
in Moore’s contract, and certainly Complainants 
did not, as thev received $210,000 worth of bonds, 
and paid $168,000 of their money without refer- 
ence to any such limitation. 


The testimony shows that Moore never did a 
lick of work upon the road after November 16, 
1881, when he left Nevada, 


: @ 7 


That he only graded the road and laid to 
miles of track, yet it appears that Moran Brothers 
vot 210 of the bonds when to miles of the rails had 
been laid, and it is to be presumed that they paid 
their money when they got the bonds. Exhibits 
A, B, C, D, E and F, were solely between Moore 
and the Company. The condition that the tssue 
of bonds should be limited to $310,000 for 31 
miles—$10,000 per mile, for the Reno Division - 
was a dependent condition, The tailure of Moore 
to petform his contracts released the Cor 
poration from that condition. The evidence 
shows that but about to miles of the road was com- 
pleted when Moore finally quit Nevada, and that 
the balance of the road was completed by the Cor- 
poration itself, through the services, means and 
credit of these Appellants. 


There is no testimony in the case pertinent, 
relevant or material to any issue, except the testi- 
mony as to the considerations upon which the 147 
bonds were issued to Appellants. 


The record of these contracts was not even 
constructive notice to any one. They were not 
such instruments as were required to be of record 
by the laws of Nevada, and the record only of such 
instruments, as are required to be of record by 
those laws, could be even constructive notice to 
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~ . ! . , _ 
Corporation had any knowledge ot what these con 


tracts were. The Corporation delivered itself and 
ll of its property to Moore, and all the Directors 
lnew was that Nilo )] had contracts to bu id the 
road. 

It does not appear that Co np iinants ever saw 


or knew anything of Moore’s contracts, bevond 
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the tact that Moore was the contractor, and 1t post- 
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tively appears from their own testimony that they 


never saw Exhibit G. 
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agreement by the Company limiting the tissue of 
bonds’ A corporation can only be bound by tts 
Board ot Directors. 
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the isstie of bonds was lin | to 310,000 per mile 


Second-—That the contracts annexed to the 
New York depositions, marked Exhibits A, B. C, 
LD, lk. and io did not tnure to the benefit of 
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mile, was a condition dependent upon Moore’s 
fulfilling the contract by building that portion of 
the road, and Moore’s failure to complete the road 
released the Company from that limitation. 


Third—That the contract, marked G, was 
never authorized by McMurray, Manning, Berry, 
Bragg or the corporation, and was not ratified by 
them or either of them. 


That it was not intended to bind, and did not 
bind any of the parties to it unless executed by all, 
and that nothing was ever done under it, 


That the contract did not inure to the benefit 
of Complainants, and that they were neither parties 
nor privies to it. 


Fourth—That the Corporation was nota party 
to any of the other contracts. 


ITT. 


It 1s claimed that these Defendants had either 
actual or constructive notice of these contracts. 


The only contract of which Appellants had 
constructive notice, was the mortgage to the 
Union Trust Company. 


That is the only instrument which, by the 
laws of Nevada, was required to be or which was 
entitled to be recorded. And it is only the rec- 
ord of such instruments that is even constructive 
notice. 
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See Statute above set forth. 

Pitcher vs. Burrows, 17 Pick., 364. 

18 Johns., 544. 

8 Vt., 172. 

James vs. Morey, 2 Cowen, 246. (See also 
note to this case, 14 Am, Dec., 512.) 

Grellet vs. Heilshorn, 4 Nev., 532. 

Sharon vs. Minnock, 6 Nev., 390. 

Mesick vs. Sunderland, 6 Cal., 315, 314. 

Stattord vs. Lick, 7 Cal., 4go. 


Brannon vs. Mesick, 10 Cal., 107. 


Wade on Notice, Sec. t1g, and authorities 
cited in note. | 


The record of contracts between the Corpora- 
tion and Thomas Moore, was no more constructive 
notice to these Appellants than if Moore had 
never recorded them. 


But suppose that the Appellants had all read 
and understood every contract offered and _ intro- 
duced in evidence, and suppose that they 
thoroughly knew the contents of every such con- 
tract, and the legal effect of such contracts, all they 
would have known ts exactly what this Court will 
know from reading these documents. 


They are shown by the testimony to have 
known that Moore did not build 31 miles of road. 
That 21 miles of the track was laid by the Cor- 
poration, through the labor, services and material 
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They knew that Complainants could not be 
heard to say that the Company had not kept tts 
contract with Moore, when Moore, by his fatlure 
to build the road, compelled the Company to sell 
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It is not shown that any of the Directors had 
notice of the contracts containing the limitation 
per mile, except Mr. Balch, unless the Directors, 
on account of their official position, must be 
deemed to have had knowledge of those contracts. 


There is no evidence showing that any of the 
other Appellants, except Webster and Deal, ever 
had any notice of the contracts marked Exhibits 
A, B,C, D, EF and F. Nor that any of the other 
Appellants ever had notice of any of the other con 
tracts, with the exception of Mr. Lindsay, who 
was Trustee for several parties, until after this 
action was commenced. 


It is not true that Mr. Deal ever had any 
notice of Exhibit G betore this suit was com 
menced. He was told that a contract had been 
made, by the terms of which the Company agreed 
to assume and pay Moore’s debts, but Exhibit G 
is not such a contract. 


Mr. Balch testifies that Mr. Deal did not 
know of the terms of Exhibit G, and Mr. Deal 
testifies positively that he never saw or knew of any 
such contract until after this action was com. 
menced. 


Conclusion. 


Under the conditions of the mortgage, the 


Corporation had the right to issue and sell the 
8) 
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UNITED STATES SUPREME COURT. 


viencniasilisiiiiiasiidaniiaiansiiie ——) 


H. J. McMurray er AL., 
Appellants, 


VS. 


CHARLES MORAN ET AL., 
Respondents. 
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APPEAL BY DEFENDANT BELOW FROM A DECREE BY THE 
Crrcurr Courr or THE Unrrep States, Districr or 
NEVADA. 


Statement. 


The bill alleges that the Nevada and Oregon R. R. 
Co. made 3,000 bonds of $1,000 each, and secured the 
same by a mortgage to the Union Trust Company of 
New York as trustee. 

That 600 of said 3,000 bonds were paraphed or certi- 
fied by the trustee. and of those 600, complamants pur- 
chased 310. 

That the R. KR. Co. then agreed with complainants at 
the time of the purchase of the 310 bonds that the R. 
R. Co. would not issue any more until thirty-one miles 
of road had been completed and that after that it would 
issue only at the rate of $10,000 per mile of completed 
road, and only after completion of each mile for which 
bonds were issued. 
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The defendants knew of such agreement. That after- 
wards in breach of such agreement the R. R. Co. issued 
290 more bonds in the balance of the 600 bonds, and 
that they were issued for precedent debts of one More, 
the contractor for building the road, and that the issue 
of such bonds was in fraud of the rights of complainants 
under said agreement. 

The bill then specifies the bonds held by each defend- 
ant and the claim made to the same. 

The bill then alleged the pendency of a suit by the 
trustee to foreclose the mortgage for the benefit of such 
bonds as should be entitled to participate, and prayed 
an injunction against parting with the bonds and a de- 
cree that the holders, the defendants, were not entitied 
to participate in the trust (Record, pp. 1 to 7). 

The answer admits the purchase by complainants of 
the 310 bonds and denies the agreement between the 
RK. R. Co. and the complainants that the R. R. Co. 
would issue no more bonds until thirty-one miles of 
roal were completed, &c., and it also alleges in general 
terms that they each obtained their respective bonds in 
good faith for a valuable consideration. 

The issues were tried by the Court, who made special 
findings (p. 37). 

Findings sixth to tenth, inclusive, cover all the issues 
in the case, and are in favor of and accord with the 
alleg:tions in the bill of complaint (Record, pp. 38, 39). 

The decree follows the findings (pp. 40, 41). 


POINTS. 


First. There is no question presented by this record 
unless it be whether the pleadings and proofs warrant 
the decree, and an examination of the proofs will show 
that no other conclusion can be drawn therefrom. 

The first question is, was there such a contract as 
that alleged limiting the issue of bonds ? 

The evidence shows that there were two railroad cor- 
porations knows as The Nevada and Oregon Railroad 
Company. In the first corporation the article “ The” 
was a part of the corporate name. In the second cor- 
poration (defendant herein) the article “The” is not a 
part of the corporate name. August 26th, 1880, the 
first corporation contracted with one Thomas Moore 
for the building of its road. The section from Reno to 
Beckwith Pass was made a division, and was 30 or 31 
miles long. 

The contractor was to be paid partly in cash and 
partly in first mortgage bonds. 

The contract was in writing, and limited the bonds 
to the extent of ten thousand dollars per mile (p. 62, 
fol. 165). 

For the division between Reno and Beckwith Pass 
the contractor was to have S10 first mortgage bonds, 
and as the road progressed the contractor was to have 
all the first mortgave bonds (}). (7) 

There were provisions by which the contractor would 
enter and take net receipts in case of default by the 
company, but only on paying interest on the first 
mortgage bonds then outstanding (pp. OS. OD). 

December 4, 1S8O, that contract was supplemented 
by one which provided that the Reno division, from 

-eno to Beekwith Pass, should be first constructed. for 
which the contractor should receive 310 first mortgage 
bonds, and that the first mortgage bonds to be issued 
upon the line from Reno to the temporary terminus 
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(Beckwith Pass) should be limited to $310,000 (p. T1, 
Sub. First, Fifth, Sixth and Aig/th). 

A separate contract was made as to the line beyond 
Beckwith Pass (Ex. C, pp. 75-4). 

February Ist, 1881, a further supplemental contract 
was made by which it was provided that in case at the 
end of the work anything was due the contractor the 
contractor should receive therefor second mortgage 
bonds (pp. 75-76, fol. 203). 

April 26, 1881, a contract was made between the 
second corporation (defendant ‘herein) and said Moore 
(Ex. I, Reeord, p. 77). 

This contract recited that the new company had sue- 
ceeded to all the property and rights of the old and the 
parties agreed to be bound by said old contracts as if 
made between them (p. 77). 

May 24, 1881, Exhibit F, the parties extended the 
contract one year (p. 78). 

March 25th, 1882, (Exhibit G, page 79, recited the 
difficulties existing, and on page 85, Subdivision 4, of 
Section eleven, revoked the provision for a second 
mortgage and provided “that the issue of first mort- 
vage bonds should be limited to $10,000 per mile of 
completed road, 

Mareh 23d, 1881, Moran Brothers, appellees, had 
agreed with Moore to advance him $248,000 against 
the delivery of the 3310,000, first mortgage bonds, on 
the completion by Moore of the Reno division, 31 miles 
(Ex. 1, p. 91). 

$75,000 of this was advanced after the contract (Ex. 
G) of March 25, 1882 (pp. 79-85. See Ex. J, p. 92). 

Here then beyond question was the definite contract 
by the road with its contractor that no more bonds 
should be issued than $10,000 per mile of completed 
road, and but 310 bonds on the Reno division, and it is 
not contended that a foot of road beyond that division 
has been built. 

Moran Bros. bought these bonds from the contractor 


and were told by the contractor and by all officers of 
the road and by a cireular that the issue should not 
exceed $10,000 per mile (pp. 60-61). 

Because of that they bought ; otherwise they would 
not have bought. 

Moran took the bonds on the faith of his contract, 
and Moran Bros. took from him on the faith of the 
same contract, and have the same rights as to the 
bonds as Moore. 


Second. ‘lhe next question is as to the title of the 
defendants to the 147 bonds, being all of the 290 that 
were Issued. 

The company, on Noy. 20th, 1882, when the company 
and contractor were hopelessly embarrassed, by resolu- 
tion, directed the trustee of the mortgage to deliver the 
290 bonds to its president (Record, p. 96). 

January Oth, ISS5, the COMpPAany by resolution of the 
board began assumlny debts of the contractor and 
directing their payment by bonds of the company out 
of the said 290 bonds (Record, p. 97). 

See proceedings of board at different meetings to 
dan. dist, 1883, pp. GS to 102; testimony Balch, presi- 
dent, and others, pp. 102 to 170. 

The testimony in behaii of defendants had no 
tendency to modify the testimony in behalf of com- 
plainants as to the 147 bonds beimg all given for 
precedent debts and with knowledge of complainant's 
rights. All were given to officers and directors of che 
company and persons having full knowledge of its 
affairs (see p. 178, IS1- 2). 

The most that can be claimed from the testimony is 
that as toa few of the parties it raises some question 
whether the Railroad Company was not originally 
bound on contract, but in no case was a bond taken for 
other than a precedent debt. 
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Third. The issue of bonds being then limited by 
contract to 310, complainants were entitled to the de- 
cree at least against all but dona fide purchasers, and of 
such there are none. 

See able opinion of Judge Sanity, of Court below 
(Record, p. 220). 


Fourth. Judgment should be affirmed. 
WHEELER H. PEcKHAM, 
Of Counsel for Appellees. 
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OCTOBER TERM, 1889. 
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SUPREME COURT OF THE UNITED STATES. 


OcTOBER TERM, 1889. 


: No. 5 (Original). 


ae EX PARTE: IN) THE MATTER OF JAMES J. MEDLEY, 
a} PETITIONER. 
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Writ of habeas corpus and proof of service of same..............-.---- 


EX PARTE: JAMES J. MEDLEY, PETITIONER, 1 


] Supreme Court of the United States, October term, 1889. 


At the Capitol of the United States, in the city of Washington and 
District of Columbia, being the present seat of the National Government 
of the United States, on the second Monday of October (being the tour- 
teenth day of the same month), in the year of our Lord one thousand 
eight hundred and eighty-nine, and of the Independence of the United 
States the one hundred and fourteenth, the Supreme Court of the United 
State met agreeably to law. 

And afterwards, to wit, on the 15th day of December, A. D. 1889, 

the fullowing entry appears of record, viz: 
2 Ex parte: In the matter of James J. Medley, petitioner, and 
Ex parte: In the matter of James HH. Savage, petitioner. 

Mr. Henry Wise Garnett, of counsel, submitted to the consideration of 
the Court motions for leave to file petitions for writs of habeas corpus, and 
for leave to prosecute in forma puperis. 

Which said motion for leave to file petition of James J. Medley is in 

the words and figures following, viz: 
3 In the Supreme Court of the United States, in the matter of the 
application of James J. Medley fora writ of habeas corpus. 


UnireED STATES OF AMERICA, 
State of Colorado, County of Arapahoe, ss: 

Now comes the petitioner, James J. Medley, by his counsel, and moves 
this Honorable Court for leave to file a petition praving that a writ of 
habeas corpus may issue from this court, and submits thereon the accom- 
panying brief. 

It appearing that the said petitioner is now under sentence of death, 
and his counsel being advised that. execution of such sentence is fixed for 
some day in the fourth week of the month of December instant, the speedy 
action of this Honorable Court in the premises is earnestly prayed. 

Respectfully submitted. 
Ropnerr W. BonyNGe, 

Counsel for Petitioner. 
A. T. Brrrros, 
Henry Wisk GARNETT, 
Of Counsel. 


4 (Indorsed:) Supreme Court, U.S. 1889, October Term. No. 
5. Original, Ex parte. In the matter o! James J. Medley, peti- 

tioner. Motion for leave to file petition for writ of habeas corpus. Filed 
Dee’r 13, 1889. 

5 And afterwards, to wit, on the 16th day of December, A. D. 
1889, the following entry appears of record, viz: 

Ex parte: In the matter of James J. Medley, petitioner, and 

Ex parte: In the matter of James H. Savage, petitioner. 

On consideration of the motions for leave to file petitions for writs of 
habeas corpus herein, and for leave to prosecute in forma pauperis, it Is 
now here ordered by the court that said motions be, and the same are 
hereby, granted; and it is further ordered that writs of habeas corpus 
issue herein at once, returnable forthwith. 
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EX PARTE: JAMES J. MEDLEY, PETITIONER, 


And on the same dav, to wit, on the 16th day of December, A. D. 
1889, the petition of James J. Medley for writ of habeas corpus was 
filed, which said petition is in the words and figures following, viz: 


6 STATE OF COLORADO, 
(CFFICE OF THE SECRETARY OF STATE. 
UNITED STaies OF AMERICA, 
Slate of ( olorado, &S 2 

1, James Rice, secreiary of State of the State of Colorado, do hereby 
certify that Samuel A. Bentley, whose name is subscribed to the certificate 
of the proof or acknowledgement of the annexed instrument, and thereon 
written, was, at the time of taking such proof or acknowledgment, a 
notary public in and for the county of Fremont, in the State of Colorado, 
commissioned, sworn, and duly authorized by the laws of the State of 
Colorado to take the same. And I further certify that said instrument 
is executed and acknowledged according to the laws of the State of 
Colorado. 

In testimony whereof I have hereunto set my hand and affixed the 
great seal of the State of Colorado, at the city of Denver, this 7th day of 
December, A. 1). 1889. 

(SEAL. | JAMES Rice, 

Secretary of State. 
By Joun J. Wyarrt, 
Deputy. 


UNITED STATES OF AMERICA, 
State of Colorado, County of Arapahoe, ss: 
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In the Supreme Court of the United States. 


THE PEOPLE OF THLE STaTE OF CoLoRADO, ) In the matter of the ap- 
Plaintilf, | plication of James J. 

( Medley for a writ of 

JAMES J. MepLey, DEFENDANT. | = habeas corpus. 


rs 


To the honorable Supreme Court of the United States of America: 
The petition of James J. Medley respectfully showeth that your  peti- 
tioner is a citizen of the United States, residing in the State of Colorado, 
and is now imprisoned or restrained in his liberty, and confined unjustly, 
illegally, and without authority of law as he is advised, by J. A. Lamp- 
ing, warden of the State penitentiary of the State of Colorado, at Canon 
City, in the County of lremont, State of Colorado, for some criminal or 
supposed criminal matter, as appears by the copy of commitment hereto 
annexed and other records on file in this ease at the above number. 

Your petitioner further showeth that an indictment for murder was 
found against him by the grand jury of Arapahoe County on the 5th day 
of June, 188%, a certified copy of which indictment is hereto annexed, 
which said indictment charges that your petitioner did, on the 13th day 
of May, in the vear of our Lord, 1889, in the County of Arapahoe, and 
State of Colorado aforesaid, willfully and of his malice aforethought, kill 
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and murder one Ellen Medley, and that in pursuance thereof this. 

petitioner Wits at the Ss promber term of said distriet court, on the 

24th day of Septembe r, tried upon said indictment, and found 
euilty by the jury of murder in the first degree, as appears by a certified 
copy of the verdict of the jury hereto annexed, 

‘That subseq ne nitly, to wit, on the 2Oth dav of November, ISS! he Wils 
sentenced to be remanded to the custody of the sheriff of Ar: ipance C OUntY, 
and that within twenty-four hours he should be taken by said sheril and 
delivered to the warden of the State penitentiary, to be kept in solitary 
confinment until the fourth week of the month of December next, and 
that then upon a day and hour in said week, to be designated by said 
warden, should be taken from said) place of confinement to the place of 
execution within the contines of said penitentiary, and that he there be 
hanged by the neck until he be dead, as more tally appears by a certified 
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Copy ot the senrenec of the cou hereto annexed, 

Your petitioner farther showeth that the act of the assembly of the 
Stirie of Colorado under are he was sentenced was approved April both, 
ISS9, and went into effect July 19th, PSS9, and repealed all acts and parts 
of former acts Meander therewith, without a saving chutwse, and that 
the time upon which sentence was passed was ehireed to be and was 
committed on the both day of May, PSSY, That Vour petition Wilts 
sentenced under the late act, while Hy changes thie preunenlt itl capital 
eases from that of the old to the ona of vour pre titiener, making 
the punishment and its incidents ereate ravated inthe following 
points, to wit: (1) Phe execution is ene 
ot place of execution : (>>) change of Xi eutioner: (4) lessens the time in 
Which execution may take place ; 

(6) adds travel chained to car-seat: (7) substitutes strangers for 
4 ACC UATNEANCES | ”) fl I. solitary c*e)] ifimempent : (o)) sees only to 


Pr. rhbore wee 
} 
' 


rset Prvootnl sno : A ehainee 


9) change of place of imprisonment ; 


attendants, counsel, physician, spiritual adviser of his selection, and 
members of the family ; (10) allows not even those to sce him, exee pt in 
accordance with prison regulations, which are steiet and different from 
eounty jul revulations, or rather ried ve culations : (11) chase rere - the perl “OOT} 
who shall fix the dav and hour of execucion ; (12) Hiiits the persons who 
shall or may be present at his death to the sheriff! chaplain, physician, 
surgeon, six reputable citizens of the State, and three deputies, and may 
not have any of his family or any dear friend or even his counsel present 
at that awfal moment to console him in the presence of death: (15) time 
of execution shall be kept seeret; (14) father, mother, wife, or children, 
never know what took place at death. or how he died. or what he sard, 
or What messages or directions, if anv, he left for thems; (15) nor shall 
the newspapers publish scien veopt that he was duly executed aceord- 
ing to law, when he may not have been executed aceording to law at all; 
(16) sheriff shall make a return of exeention; (17) warden keep record ; 
(1S) he) notice of the bhotur of Ne elution: Ph} pron ithe for post-mortem 
dissection; (20) takes away the discretion of the court for prolonging the 
time a ees from sertener : cand thacet the sud tel Is therefore ath ex 
post first pret as To Vour pre tit loner, cunnad I~ in contravention of Art. fi Sec, 
9 of the C onstitution of the United States. 
The Constitution of the United States provides as follows: Art. 1, See. 
9 © No bill of attainder or ex post facto law shall be passed.” Also Art. 
1, See. 10. “No State shall pass any bill of attainder or ex post facto 
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law, ete.” Also Art. 3, Sec. 2. “The judicial power of the United States 
Courts shall extend to all cases in law or equity arising under this Consti- 

tution <nd the laws of the United States.” and that therefore as to 
lv this crime the said act is an ex post facto law, and your petitioner can 

not constitutionally be sentenced to imprisonment or executed under 
it, as he is advised by his counsel, because the said act is in contravention 
of the Federai Constitution in its provisions, as above set forth, and there- 
fore void as to this petitioner. 

That the cireuit court of the United States, within and for the district >. 
of Colorado, and the supreme court of the State of ¢ ‘vlorado, Ina case sim- 
ilar to your petitioner’s, and involving exactly the same points, deeided 
adversely to the petitioner. 

Wherefore, to be relieved from said imprisonment vour petitioner now 
prays thata writ of habeas corpus may be issued according to the law in 
such cases provided, directed to the said J..\. Lamping, as such warden, ' 
commanding hima to produce the petitioner before this court here aul such 
time as this court shall direct, so that your petitioner may be brought 
before this court to do, submit to, and to receive whatsoever may be right 
in that behalf. 


- 


J. J. Mepuey. 
STATE OF COLORADO, 
County of Kremoit, ss: 

James J. Medley, being duly sworn, deposes and says that he 1s the pe- 
titioner above named, that he has read the foregoing petition, and knows 
the contents thereof, that the same is true of his own knowledge, except 
as to the matters therein stated to be alleged upon information and belief, 
and as to those he believes it to be true. | 


J. 3d. MEDLEY. 


Subseribed and sworn to before me this third dav of December, LSS. 
[SEAL. | SaMveL A. Benriry, 
Notary Public. ( oms. CU pure x May 20), ISol. 


1] District court, Arapahoe County. 


4800, Tite PEOPLE, &c.. 
is 


JAMES J. MEDLEY. | 


Be it remembered, that heretofore and on, to wit, the 5th dav of June, 
A. D. 1889, the same being one of the regular davs of the April term, ~~ 
188%), of said eourt, came the members of the erand jury heretofore em- 
panelled and filed herein among others the following true bill of indictment, 
which is in the words and figures as follows, to wit: 


STATE OF COLORADO, 
County of Arupahoe, ss: 


In the district court of the second judicial district of the State of Colorado, 
within and for the county of Arapahoe aforesaid, in the State of Colo- 
rado, of the April term thereot, A. D. 1889. 


The grand jurors chosen, selected, empannelled, and sworn within and 


- 
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for the county of Arapahoe aforesaid, in the name and bythe authority of 


the people of the State of Colorado, upon their oaths present : 
That James J. Medley, late of the county of Arapahoe aforesaid, on, to 
wit, the thirteenth d: av of May, in the year of our Lord one thou- 
12 sand eight hundred and cighty-nine, in the county of Arapahoe 
aforesaid, in the State of Colorado, te ‘oniously, wilfully, deliber- 
ately, with pre wneditation and of his malice aforethought, did kill and 
murder one Ellen Medley, contrary tothe form of the statute in such case 
made and provided, and agains st the peace and dignity of the people of the 
State of Colorado. 

Second count: And the grand jurors aforesaid, chosen, selected, em- 
panelled, and sworn as aforesaid, upon their oaths aforesaid, in the name 
and by the authority of the people of the State of Colorado as aforesaid, 
do further present: 

That James J. Medley, late of the county of Arapahoe aforesaid, on, 
to wit, the thirteenth day of May, in the vear of our Lord one thousand 
eight hundred and cighty-nine, inthe county of Arapahoe aforesaid, in the 
State of Colorado, with force and arms in and upon the person of one 
Ellen Medley, inthe peace of the people, then and there being feloniously, 
wilfully, deliberately, with premeditation and of his malice aforethought, 
did make and assault ; and that the said James J. Medley, a certain pistol, 
commonly ealled a revolver, the same being then and there charged and 
loaded with gunpowder and leaden bullets, which said pistol he, the said 
James J. Medley, in his right hand then : and there had and held, then and 


there fe Joniously, wilfully, deliberately, with premeditation and of 


Ls} his malice aforethonght, did discharge and shoot off at, against, and 
upon the person of the said Ellen Medley ; and that the said James J. 


Medley, with one of the leaden bullets aforesaid. out of the pistol ator snd, 


then and there by foree of the gunpowder aforesaid, by the said James J. 
Medley discharged and shot offjas aforesaid, then and there feloniously, wil- 
fully, deliberately, with premeditation and of his malice alorethought, did 
strike, penetrate, and wound her, the said Ellen Medley, in and upon the left 
~ide of the chest of her, the said Ellen Medley, giving to her, the said Ellen 
Medley, then and there, with one of the leaden bullets aforesaid, so as 
aforesaid discharged and shot out of the pistol aforesaid, by the said James 
J. Medley, in and upon the left side of the breast of her, the said Ellen 
Medley, one mortal wound, of the depth, to wit, of five inches and of the 
breadth of half an inely; and that the said James J. Medley, with one 
other of the leaden bullets aforesaid, out of the pistol aforesaid, then and 
there, by force of the gunpowder aforesaid, by the said James J. Medley 
discharged and shot off, as aforesaid, then and there feloniously, wilfully, 
deliberately, with premeditation and of his malice aforethoaght, did strike, 
penetrate, and wound her, the said Ellen Medley, in and upon the left 
side and opposite the ninth rib of her, the said Ellen Medley, giving 
to her, the said Ellen Medley, then and there, with one of the leaden 
bullets aforesaid. so as aforesaid discharged and shot out of the 
pistol aforesaid by him, the said James J. Medlev, in and upon 
the left side of her, the said Ellen Medley, one mortal wound, 

of the depth, to wit, of six inches and of the breadth, to wit, 
14S of one-half of an inch; and that the said James J. Medley, with 

one other of the leaden bullets afore=aid, then and there hy force of 


é 
. 
§ 
é 
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the gunpowder aforesaid, by the said James J. Medley, discharged and shot 
off as aforesaid, then and there feloniously, wilfully, deliberately, with pre- 
meditation and of his malice aforéthought, did strike, penetrate, and 
wound her, the said Ellen Medley, in and upon the right side of the back 
and immediately below the shoulder blade of her, the said Ellen Medley, 
giving to her, the said Elen Medley, then and there with one of the leaden 
bullets aforesaid, so as aforesaid discharged and shot out of the pistol 
aforesaid, by the said James J. Medley, in and upon the back of her, the said 
Ellen Medley, one mortal wound of the depth, to wit, of nine inches and 
of the breadth, to wit, of half an inch ; of which said mortal wounds she, 
the said Ellen Medley, did suffer and languish, and languishing did live 
for a long period of time, to wit, two hours, and on the said thirteenth day 
of May, in the vear of our Lord one thousand eight hundred and eighty- 
nine, in the county and State aforesaid, she, the said Ellen Medley, of the 
said mortal wounds did die. And so the grand jurors aforesaid, upon 
their oaths aforesaid, do say that the said James J. Medlev, her, the said 
Ellen Medley, in manner and form aforesaid, then and there feloniously, 
wilfully, deliberately, with premeditation and of his malice aforethought, 
did kill and murder, contrary tothe form of the statute in such case made 
and provided, and against the peace and dignity of the people of the State 
of Colorado. 
Isaac N. STEVENS, 
District Attornen, 


15 Witnesses for the people: 
Gko. L. GREEN. Wa. Brown. 
CHARLES A. BowMAN., JAMES GLOUER. 
©. T. LanTox. L. D. HEALEY. 
CHARLES BROWN. A. Kk. Worruinetor, 
JOHN Moran. I. N. Rogers. 


James Brown 


(Endorsed :) No. 4800. In the district court. The people of the State 
of Colorado vs. James J. Medley. Indictment for murder. A true bill. 
Donald Fletcher, oreman of grand jury. Filed in district court: Arapa- 
hoe Co., Colo., Jun 5, 1889, William T. Jenison, clerk. Charles 

Linton, prosecuting witness. 
16 And afterwards, Upon, to wit, the Path day of September, A. b). 
1882, the same being one of the regular juridical days of the Sep- 
tember term of said court, came the jurv heretofore empanelled for the 
trial of this cause, and returned into court their verdict. which is in words 
and figures as follows, to wit: 


STATE OF COLORADO, 
Arapahoe County, SS 


We, the jury, find the defendant, James J. Medley, guilty of murder 


in the first degree as charged in the indictment. 
R. J. WALKER, 


foreman. 


And afterwards, upon, to wit, the 29th day of November, A. D. 1889, 
the same being one of the regular juridical days of the September term 


p> -...—-— 


CQ ence 
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of said court, the court pronounced sentence upon the said defendant i 
words and figures as follows, te wit: 


James J. Medley, you have been convicted of the crime of murder, and 
it becomes my duty to impose the penalty. 
The sentence of the court is that you be remanded to the eustody of 
the sheriff of this county ; that within twenty-four hours you be 
17 taken by the said sheriff? and delivered into the custody of the 
warden of the penitentiary of this State; that you be by said 
warden kept in said penitentiary in solitary confinement until the fourth 
week of December, next month; that upon a day and hour in said week 
to be designated by said warden vou be taken from said place of confine- 
ment to the place of execution within the confines of the said penitentiary, 
and that vou be there hanged by the neck until vou be dead. 


And afterwards, and upon, to wit, the same day there issued out of the 
clerk’s office of said court the death warrant in said eause, directed to the 
sheriff of Arapahoe County and to the warden of the State penitentiary, 
which said death warrant is in words and figures as follows, to wit : 


ls STATE OF COLORADO, 
(County of Arapaho Sse 


The people of the State of Colorado, to the sheriff Arapahoe County, and 
to the warden of the penitentiary of the State of Colorado, vreeting : 
Whereas at the April term, A.D. IS89, of our district court of the 

second judicial district of the State aforesaid, sitting in and for the COUnEY 
Arapahoe, acertain indietment was by the grand jury then attending 

presented against James J. Medlev for the crime of murder, wherenpen 
such proceedings were had in our said court; that afterwards and on 
the 29th day of November, A.D. 1880, it was adjudged by our said court 
that the said James J. Medley be remanded to the custody of the sheriff 
of said Arapahoe County : that within twenty-four hours he, the said James 

J. Medlev, be taken by the said sheriff and delivered into the custody of 

the warden of . ag of the said State of Colorado : that he, 

the said James J. Medley, be by said warden kept in said pe hitentiary ip 

-_ ary confinement until the fourth week in the month of December, A, 

ISS%: and that upon a davand hour in said week to be designated by 
at warden, that he, the said James J. Medlev, be taken from said place 
of confinement to the place of execution within the walls and the confines 
of said penitentiary and that he there be hanged by the neck until he be 

dead : 

19 Now, therefore, we command vou, the sheriff of the said county 

of Arapahoe, that vou take the hodv of said James J. Medley and 
him safely keep, convey, and deliver to the warden of the said penitentiary 
within twenty-four hours, together with this warrant. And do you, the 
said warden, receive the body of the said James J. Medley, and him sately 
keep in solitary confinement within the walls of said penitentiary, until the 
fourth week in the month of December next, when vou will, upon a day 
and hour in said fourth week of December, to be designated by vou, take 
the body of the said James J. Medley from said place of confinement to 
the place of execution, so designated by vou, and within the confines of 
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MSO ag PRR r ere Vr aero literati 


8 EX PARTE: JAMES J. MEDLEY, PETITIONER, 


said penitentiary, and him, the said James J. Medley, then and there hang 
by the neck until he shall be dead, according to the judgment of vur said 
district court, as aforesaid, and in accordance with the law of this State 
relating to executions for capital crime. And that after the full execution 
of said judgment of our said district court, as aforesaid, you, the said 
arden of said penitentiary, are hereby commanded to make return of all 
your doings v»on this warrant to thesaid district court, in accordance with 
the law in such case made and provided. 
Witness, Matt Adams, clerk of our said district court, with the seal 


thereof hereunto affixed, at office, in the city of Denver, this 29th day of 


November, A. D. 1889. 
(SEAL. | Marr ADAMS, 
Clerl:, 
Per Harrison ALLEN, 
Deputy Clerk. 


20) (Endorsed :) No. 4800. The People, ete., rs. dames J. Medley. 
Death warrant. 


21 STATE OF COLORADO, 
County of Arapahoe, ss: 

1, Matt. Adams, clerk of the district court of Arapahoe County, State 
aforesaid, do hereby certify the above and foregoing to be a true, complete, 
and perfect transcript and copy of the indictment, verdict of jury, death 
sentence, and death warrant had and entered of record in a certain cause 
in sail court lately pending, wherein the people of the State of Colorado 
was plaintiff and James J. Medley was defendant, as the same now remain 
on file and of record in this office. 

Witness my hand and the seal of said court at the court-house in 
Denver, county and State aforesaid, this 30th day of November, A. D. 
1889. 

[SEAL. | Matr. ADAMS, 

Clerk. 


22 STATE OF COLORADO, 
County of Arapahoe, ss: 
I, George W. Allen, presiding judge of the district court of the second 
judicial district of the State of Colorado, do hereby certify that Matt. 


Adams, whose name is appended to the foregoing certificate as clerk of 


said district court, was such clerk when said certificate was signed, was 
duly commissioned and qualified to act as such clerk, and that his signa- 
ture and the seal of said court there attached are genuine and entitled to 
full credence, and his said certificate is in due form. 
Given under my hand and seal this 7th day of December, A. D. 1889. 
[SEAL. | Geo. W. ALLEN, ° 
Judge. 


STATE OF COLORADO, 
County of Arapahoe, ss: 
I, Matt. Adams, clerk of the district court of the second judicial district 
of the State of Colorado, do hereby certify that George W. Allen, whose 
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name is subscribed to the foregoing certificate, is the presiding judge of 
the district court of the second judicial district of the State of Colorado, 
duly commissioned and qualified according to law, and was such presid- 
ing judge at the time when his signature was allixed to said certificate, and 
I further certify that the signature of said George W. Allen is genuine, 
and was affixed to said certificate in my presence. 

Witness my hand and the seal of said court at the court-house in Den- 
ver, county and State aforesaid, this 7th day of December, A. D. 1889. 

[SEAL. | Matr. ADAMS, 

Clerk Distriet Court. 


23 (Indorsed :) U.S. Supreme Court. In the matter of the appli- 
cation of James J. Medley for a writ of habeas corpus. Peti- 
tion and record. Rob’t W. Bonynge, counsel for petitioner. 


24 Supreme Court, U.S. 1889, October term. No. 5. Original 
Ex parte: In the matter of James J. Medley, petitioner. Peti- 
tion for writ of habeas corpus. Filed Dee'r 16, 1889. 


25 And on the same day, to wit, the 16th day of December, A. D. 
1889, the writ of habeas corpus in this cause was issued to the 
marshal. 
And afterwards, to wit, on the 18th day of December, A. D. 1889, a 
stipulation was filed, which said stipulation is in «the words and figures 
following, viz: 


=) 


26 In the Supreme Court of the United States. In the matter of 
the application of James J. Medley for a writ of habeas corpus. 


It is agreed by the State of Colorado, and by said petitioner, James J. 
Medley, that the personal presence of the petitioner in this court in these 
proceedings is waived, and that the hearing may be had and decision ren- 
dered in the same manner and with the same effect as if the petitioner were 
bodily present in court in pursuance of said writ of habeas corpus. 

SAMUEL JONES, 
Attorney-General of ¢ olorado., 
By W. H. H. Minrer, 
A. T. Brirros, and 
Henry Wise GARNETT, 
OF Counsel jor id fitioner, Jumes JS, Medley. 


Copy of telegram of governor of Colorado attached in Savage case 


No. 6. 


27 (Indorsed :) Supreme Court, U.S. 1889, October term. No. 

5. Original. Ex-parte: In the matter of James J. Medley, pe- 
titioner. Stipulation waiving personal presence of petitioner and as to 
hearing of cause. Filed Dee’r 18, 1889. 


28 And on the same day, to wit, on the 18th day of December, A. 
D. 1890, the following entry appears of record, viz: 
No. 5. Original. Ex parte: In the matter of James J. Medley, peti- 
tioner. 
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No. 6. Original. Ex parte: In the matter of James H. Savage, peti- 
tioner. 

Ordered by the court that these cases be, and they are hereby, assigned 
for argument on the second Monday in January next, at the head of the 
all for that day. 

And afterwards, to wit, on the 4th day of January, A. D. 1890, the 
writ of habeas corpus, with proof of service of same, was filed, which said 


writ is in the words and figures following, viz: 


29 THE UNITED SraTes OF AMERICA, 88: 
The President of the United States, to J. A. Lamping, warden of the 
[SEAL.] State penitentiary of the State of Colorado, at Cafion City, Fre- 
mont County, State of Colorado, greeting : 

We command you that the body of James J. Medley, in your custody 
detained, as it is said, by whatever name he may be charged, together with 
the return of the day and cause of his detention, you have before the 
Supreme Court of the United States, sitting in the Capitol of the United 
States, at the City of Washington, being the present seat of the National 
Government, forthwith, then and there to receive and submit to all and 
singular whatsoever the said Supreme Court shall consider concerning him 
in this behalf. And have you then and there this writ with your doings 
in the premises, 

Witness the honorable Melville W. Fuller, Chief-Justice of the Supreme 
Court of the United States, the 16th day of December, A. D. 1889. 

JAMES H. McK ENNEY, 
Clerk: of the Supreme Court of the United States. 


30 CaSon City, Coio., Dec. 30th, 1889. 
[ hereby accept service of a copy of within writ. 
J. A. LAMPING, 
Warden, 
Per G. E. DupLey, 
Deputy. 


UNITED STATES OF AMERICA, 
District of Colorado, ss : 
DENVER, Cowo., Dee. 31st, ’89. 

I do hereby certify that I have duly served the within writ by person- 
ally delivering a true copy of same to J. A. Lamping, by his deputy, 
George EK. Dudley, on this the 30th day of December, A. D. 1889. 

This writ therefore returned executed, as the law directs, this 31st day 
of December, A. D. 1889. 

Zeru T. Hin, 
U.S. Varshal, 

By C. A. Morrison, 
Deputy. 


Marshal’s fees: 1, service, $2; 160 miles going, at,6c., $9.60; $11.60. 


- 
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SUPREME Court OF THE UNITED STATES, 
MARSHAL’S OFFICE, 
December 16, 1889. 

I, J. M. Wright, marshal of the Supreme Court of the United States, 
do hereby authorize and deputize Z. T. Hill to serve the within writ and 
to make due return thereof. 

J. M. Wrienr, 
Marshal. 


(R. 158-328. Received Dee. 19, 1889. U. S. marshal’s office, dis- 
trict Colorado. ) 


31 (Indorsement:) Supreme Court U. S. 1889, October term. 
No. 5. Original. Ex parte: In the matter of James J. Medley, 
petitioner. Writ of habeas corpus and proof of service of same. 
(Stamp:) Office Supreme Court U.S. Filed Jan. 4, 1890. James 
H. MeckKenney, clerk. 


- 
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l IN THE SUPREME COURT OF THE UNITED STATES. 


THE PEOPLE OF THE STATE OF COLORADO, PLAINTIFF, 
vs. JAMES J. MEDLEY, DEFENDANT. 


UNITED STATES OF AMERICA, 
State of Colorado, County of Arapahoe, ss: 


In the matter of the application of James J. Medley for a writ of habeas 
corpus. 


To the honorable Supreme Court of the United States of America: 


Joseph A. Lamping, warden of the State penitentiary of the State of 


Colorado, the respondent in the writ of habeas corpus issued herein, for 
return thereto, respectfully submits to your honorable court that it is true 
that the said James J. Medley, therein named, is confined and restrained 
of his liberty by the said Joseph A. Lamping, by virtue of his office as 
warden as aforesaid, but the said Joseph A. Lamping alleges that the said 


James J. Medley is restrained lawfully by virtue of a writ issued out of 


the district court of Arapahoe County, State of Colorado, of which the 
following is a copy : 


2 [ Copy. ] 
THe Unrrep Sratves oF AMERICA, ss 


The President of the United States, to J. A. Lamping, warden of the 
State penitentiary of the State of Colorado, at Caiion City, Fremont 
County, State of Colorado, greeting : 


We command you that the body of James J. Medley, in your custody 
detained, as it is said, by whatever name he may be charged, together with 
the return ot the day and cause of his detention, you have before the Su- 
preme Court of the ‘United States, sitting in the Capitol of the United 
States, at the city of Washington, being the present seat of the National 
Government, fourthwith, then and there to receive and submit to all and 
singular whatsoever the said Supreme Court shall consider concerning him 
in this behalf. And have you then and there this writ with your doings 
in the premises. 

Witness the honorable Melville W. Fuller, Chief--Justice of the Supreme 
Court of the United States, the 16th day of December, A. I), TSS!. 

[SEAL. | James H. Mchenny, 

Clerk of the Supreme Court of the United States, 
: l 
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2 THE PEOPLE OF TILE STATE OF COLORADO VS, JAMES J. MEDLEY. 


— 
3 | Copy. | 


STATE OF COLORADO, 
Governor's Office, Denver: 
DECEMBER 20, 1889. 


EXECUTIVE ORDER, 


Whereas in the matter of James J. Medley and James H. Savage, 
convicted of murder in the first degree in the district court of Arapahoe 
county, at the September term, A. D. 1889. I am officially advised that 
a wit of habeas corpus has been issued from the Supreme Court of the 
United States for the said James J. Medley and James H. Savage: 

Therefore, in order that a hearing ean be had in these proceedings, the 
warden of the State penitentiary is hereby directed and commanded to 
suspend and delay the execution of the respective sentences of the court 
in the said matter until the third week in March, A. D. 1890, and upon 
a day and hour in said week to be designated by said warden he will 
faithfully execute the respective sentences of the said court, unless other- 
wise direc ted by competent authori itv. 

And these presents shall be his full and sufficient warrant for so doing. 

Given under my hand and ofticial seal at the city of Denver, this 20th, 
day of December, A. D. 1889. 

(Signed) 

Jon A. Coorer, 
Governor. 


| Executive ofiice seal, State of Colorado, | 
4 [| Copy. ] 


STATE OF COLORADO, 
County of Arapahoe, ss : 


The people of the State of Colorado, to the sheriff Arapahoe County, and 
to the warden of the penitentiary of the State of Colorado, greeting : 


Whereas at the April term, A. D. 1889, of our district court of second 


judicial district of the State aforesaid, sitting in and for the. county of 


Arapahoe, 2 certain indictment was by the grand jury then attending pre- 
sented against James J. Medley for the crime or murder, whereupon such 


proceedings were had in our said court, that afterwards, on the 29th day of 


November, A. D. 1889, it was adjudged by our said court that the said 
James J. Medley be remanded to the custody of the sheriff of said Arapa- 
hoe County; that within twenty-four hours he, the said James J. Medley, 
be taken by the said sheriff and delivered into the eustody of the warden 
of the penitentiary of the said State of Colorado; that he, the said. James 
J. Medley, be by said warden kept In said penitentiary in solitary con- 
finement until the fourth week in the month of Dece mber, A. D. 1889, 
and that upon a day and hour in said week to be designated by the said 

warden, that he, the said James J. Medley, be taken from said 
5 place of confinement to the pl: we of execution within the walls and 

the confines of said penitentiary and that he there be hanged by 
the neck until he be dead. 
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Now, therefore, we command you, the sheriff of said county of Arapa- 
hoe, that you take the body of the said James J. Medley and him safely 
keep, convey, and deliver to the warden of the said penitentiary within 
twenty-four hours, together with this warrant; and do you, the said 
warden, receive. the body of the said James J. Medley and him safely 
keep in solitary confinement within the walls of said penitentiary until 
the fourth week in the month of December next, when you will, upon 

a day and hour in said fourth week in December to be designated by you 
a the body of the said James J. Medley from said place of confine- 
ment to the place of execution so designated by you, and within the con- 
fines of said penitentiary, and him, the said James J. Medley, then and 
there hang by the neck intil he shall be de: ad, according to the judgement 
of our said court as aforesaid, and in accordance with the law of this 
State relating to execution for capital crime, and that after the full execu- 
tion of said judgement of our said district court as aforesaid, you, the 
said warden of said penitentiary, are hereby commanded to make return 
of all your doings upon this warrant to the said district court, in accord- 
ance with the law in such cases made and provided. 

Witness Matt Adams, clerk of our said district court, with the seal 
thereof hereunto affixed, at office in the city of Denver this 29th day of 
November, A. D. 1889. 

Matr ADAMS, 
Clerk, 
Per Harrison ALLEN, 
Dep. Clk. 


[Seal dist. court. ] 


6 which is the true eause of his imprisonment. 

That the said Joseph A. Lamping does not produce the body of 
the said James J. Medley before this honorable court, for the reason that 
by an order heretofore entered in this court it was directed that the body 
of the said James J. Medley be not produced in court. 

Wherefore the said Joseph A. Lamping makes return of said writ as 
therein he is required. 
J. A. LAMPING, 
Warden of State Penitentiary of State of ( vlorado. 


Dated January 9th, 189, 


Subseribed and sworn to before me this 9th day of January, A. D. 
1890, 
[SEAL FRANK DP. SHEAFOR, 
Notary Public. 


My commission expires May 11, 1892. 
‘ ‘Indorsed on cover: Supreme Court, U. S. IS89, October 
term. No. 5. Original. Ex parte: In the matter of James J. 
Medley, petitioner. Return to writ of habeas corpus. Office Supreme 


Court, U.S. Filed. Jan. 13, 1890. James H. McKenney, clerk. 
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Writ of habeas COTpus and proof of ts ee i 


EX PARTE: JAMES Hl. SAVAGE, PETITIONER. | 
] Supreme Court of the United States. October term 1889. 


At the Capitol of the United States, in the city of Washington, 
and District of Columbia, being the present seat of the national Govern- 
ment of the United States, on the second Monday of October (being the 
fourteenth day of the same month), in the year of our Lord one thousand 
eight hundred anc eighty-nine, and of the Independence of the United 
States the one hundred and fourteenth, the Supreme Court of the United 
States met agreeably to law. 

And afterwards, to wit, on the 15th day of December, A. D. 1889, the 

following entry appears of record, viz: 

2 Ex parte: In the matter of James J. Medley, petitioner ; and 
Ex parte: In the matter of James H. Savage, petitioner, 

Mr. Henry Wise Garnett, of counsel, submitted to the consideration of 
the court motions for leave to file petitions for writs of habeas corpus, and 
for leave to prosecute in forma pauperis. 

Which said motion for leave to file petition of James Hl. Savage is in 
the words and figures following, viz : 


> In the Supreme Court of the United States. in the matter of the 
application of James I. Savage for a writ of habeas corpus. 


UNITED STATES OF AMERICA, 
State of Colorado, County of Arapahoe, ss: 

Now comes the petitioner, James Il. Savage, by his counsel, and moves 
this honorable court for leave to file a petition praving that a writ of 
habeas corpus may issue from this court and submits thereon the aceom- 
panving brief, 

It appearing that the said petitioner is now under sentence of death, and 
his counsel being advised that execution of such sentence is fixed for some 
day in the fourth week of the month of December instant, the speedy ac- 
tion of this honorable court in the premises is earnestly prayed. 

Respectfully submitted, 
Mornis, Terserts & STOWELL, 
Counsel for Petitioner. 
A. 'T. Britton, 
Henry Wisk GARNETT, 
Of Counsel. 


4 (Indorsed :) Supreme Court, U.S. 1889, October term. No. 

6: Original. Ex parte: In the matter of James H. Savage, 
petitioner, Motion for leave to file petition for writ of habeas corpus 
filed Dee. 13, 1889. 


; And afterwards, to wit, on the 6th dav of December, A. D, 
1889, the following entry appears of record, viz: 
Ex parte: In the matter of James J. Medley, petitioner; and 
Ex parte: In the matter of James H. Savage, petitioner, 
On consideration of the motions for leave to file petitions for writs of 
habeas corpus herein, and for leave to prosecute in. fortaa pauperis, it is 
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EX PARTE: JAMES H. SAVAGE, PETITIONER, 


now here ordered by the court that said motions be and the same are hereby 
granted ; and it is further ordered that writs of habeas corpus issue herein 
at once, returnable forthwith. 

And on the same day, to wit, on the 16th day of December, A. D. 
1889, the petition of James H. Savage for writ of habeas corpus was filed, 
which said petition is in the words and figures following, viz: 


6 UNITED STATES OF AMERICA, 
State of ( olorado, County of Arapahoe, SS: 


In the Supreme Court of the United States. 


5004. THe PropLe or THE Stare or ) Inthe matter of the ap- 


Colorado, plaintiff, | plication of James A, 
rE, f Savage for a writ. of 
JAMES H. SAVAGE, DEFENDANT. ) habeas corpus. 


To the honorable Supreme (ourt of the United States of America : 


The petition of James IL. Savage respectfully showeth that your peti- 
tioner is a citizen of the United States, residing in the State of Colorado, 
and is now imprisoned or restramed in his liberty, and confined unjustly, 
illegally, and without authority of law, as he is advised, by J. A. Lamping, 
warden of the State penitentiary of the State of Colorado, at Canon City, 
in the eounty of “fremont, State of Colorado, for some criminal or sup- 
posed criminal matter as appears by the copy of commitfment hereto an- 
nexed, and other records on file in this case at the above number, 

Your petitioner further showeth that an indictment for murder was 
found against him by the grand jury of Arapahoe County on the 12th day 

of September, IS8Y la certified copy of which indictment is hereto 
annexed, which said indictment charges that vour petitioner did, on 
the 24th day of June, in the vear of our Lord ISS9, in the county 
of Arapahoe and ery of Coiorado aforesaid, wilfully and of his matice 
aforethoueht, kill and murder one Emanucl Harbert, and that in pur 
suance thereof this petitioner was at the September term of 
court, on the 
euilty by th 


-_ 
‘ 


said district 
23d dav of October, tried upon said indictment, and found 
jury of murder in the first deerec, as appears by a certified 
copy of the verdict of the jury hereto anne a 

That subsequently, to wit, on the 3d day of December, 1889, +he was 
sentenced to be remanded to the custody of the she eat of Arapahoe County, 
and that within twenty-four hours he ‘should be taken by said sheriff and 
delivered to the w: arde not the State pe nitenth: ry, to be ke ‘pt in solits ary 
contin ecment until the fourth Wee Ak of December this mouth. and thi: at then. 
upon a day and hour in said week to be de ignated by said warden, should 
be taken from ser place of confinement to the pl: ace of execution within 
the confines of said penitentiary, and that he there be hanged by the neck 
until he be dead, as more fully appears by a certitied copy of the sentence 
of the court hereto annexed, 

Your petitioner further showeth that the act of the assembly of the 
State of Colorado under which he was sentenced was approved April 1 Mth, 
1889, and went into eflect . laly Mth, ISSO, and re pealed all acts 


and parts 
of former acts Inconsistent therewith 


, Without a saving clause, and that 
the crime upon which sentence was passed was charged to be and was 


reby 
‘reln 


}). 


iled, 
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EX PARTE: JAMES H. SAVAGE. PETITIONER, 3 


committed on the 24th day of June, 1889; that your petitioner 
8 was sentenced under the late act, which changes the penalty in cap- 

ital cases from that of the old to the disadvantage of vour petitioner, 
making the punishment and its incidents greater, more aggravated in the 
following points, to wit: (1) The execution is inclosed from pablic view ; 
(2) change of place of execution ; (3) change of executioner; (4) lessens 
the time in which execution may take place; (5) change of place of im- 
prisonment ; (6) adds travel chained to car-seat; (7) substitutes strangers 
for acquaintances > (S} ulels solitary confinement : ({)) LCCUSS only to at- 
tendants, counsel, physician, spiritual adviser of his scleetion, and mem- 
bers of the family ; (10) allows not even those to see him exeept in ae- 
cordance WV ith prison revulations, \\ it h are Strict ana ditterent from county 
jail regulations, or rather no regulations; (11) changes the person who 
shall tix the dav and hourof exceution ; (12) limits the persons who shall 


reriil, chaplata. physician, surgeon, 


] 
’ 


! 


or may be present at his death to the s! | 
SIX reputable eltizens ot the stare, incl Tire if prities, “and mieaiv bet have 
any of his famity, or any dear friend, or even his counsel present at that 
awful moment to console him in the presenee of death: (15) time ot exe- 
cution shall be kept sceret; (14) lather, mother, wife, or children never 


llnow what took place at his death. or haw he died. or what he sar. or 


1 7 . . . . ‘ } , ; 

What messives oF directions, | chive. he heft lor PLC: Cereb Tor <b; tT the 

sieve wlll thing except that | luly execited according 

HeWspapers peu Nish anvehine exc pr that ne Was Give exec Leeroreling 

Ba, hy wl we Fan -=- 
to law. when he mav not have been executed according to law at all: 
‘ ’ *" ee ; , ’ i ° _ ’ 

(14) Sheri stil] make retth wt oF CNecution: I Wirreaetl keep 
? . ’ | , 45 > ‘ me . 

?) record: (IS) no nottee of the hour of execution 1%) provides 
’ be : al ’ , ' ** 4{ . . is r 
fay} prors t= Trent Hh) (dissection * ' Pines StWal erat’ Lis ree vropel cf the 

le eee | aes ae | Soh af a 
court for proionvrne the tine of CXecttbon Prom -entemee: amd tintt the sar 

bl i J 4’ r P ? — 55 > ’ } . . ’ 
act Is tiererore an eX post tneto aet as to youl pekitieotber, cand ds Tt mifTne- 
vention of Art. | Jsee, oof the Constitution of the t nited State 


The Constit 
ee, 1. No bill of'attainder or ex post facto law sliall be passed.” Also, 
art. |, sec. 10. % No State shall pass any billet attatuder or expost freto 
law : ete. Also. art ee Me ‘| he judienml power of th i nited States 


eourts shall OX rel to stil (“isCs in) hans OP equity pispnert meter thi (‘Gn itt- 
tion and the beays - of the Lo ryt 7 stihie _— 1 Lracat. there re cis to thie crime, 
the suid act ts an ex pert facto law, ame vour petitioner can not constitu. 
tionally Le “CTP arpe 7 le itnprtison newt or GXectiirony TH if, ts hie i~ cud- 
vised) by his counsel. bee«wie the -atd set is in contravention of the Fed- 
eral Constitution in its provisions, as above set forth, ; Te 
as tot lis petition Fe 

That the etreuit court of the Lonited States within and for the distriet 
of (C‘olorade,. and the “ULper edi y eourt of the State of ¢ olorade, in a CuSse 
stmilar te vour petitioners canned The Viteer @©AN leTaN thi ~The pronnits, de- 
elded ndver~ i\ to the petitioner, 

Wherefore, to be relieved trom: said TH eee vour p tittoner now 
pravs thacat il writ af liatheas corpus Thbets be P=stned aecorelber Tw the leans in 
such cases provided, directed to the said J. A. I py as stich warden, 

commanding him .to produce the petitioner before this court 
10) here at such time as this eourt shall direct, so that your petitioner 
may be brought before this court to do, submit. to, and receive 
whatsoever ray he rivlit in that behalf. 
James II. SAVAGE. 


sae ren “3 ed ere E ch ai ie oe a roar 


+ EX PARTE: JAMES H. SAVAGE, PETITIONER. 


STATE OF COLORADO, 
County of Fremont, ss: 

James H. Savage, being duly sworn, deposes and says that he is the pe- 
titioner above named; that he has read the foregoing petition, and knows 
the contents thereof : that the same is true of his own knowledye, except is 
to the matters therein stated to be alleged upon. information and belie, 


and that as to those he believes it to be true. : 
JAMES II. SAVAGE. 


Subseribed and sworn to before me this 5th day of December, 1889. 
[SEAL. | FRANK P. SHEAFOR, 
Notary Puble. 


My commission expires May 11, 1892. 
Certificate of magistracy.—2072. 


STATE OF COLORADO, 
County of Lremoiit, ss: 

I,J. H. Peabody, county clerk county clerk in and for said county, 
do hereby certify that Frank DP. Sheator, esq., whose name is subscribed 
to the proof or acknowledgment of the annexed instrument in writing, 
was, at the time of taking such proof or acknowledgment, a notary pub- 
lic in and jor said county, duly commissioned, sworn, and actiag as such, 
and authorized to take tue same; and, further, that Tam: acquainted with 
his handwriting, and verily believe that the signature to the said proof or 
acknowledgment is genuine; and, further, that the annexed instrument ts 
executed and acknowledged according lo the laws of the State of (‘olo- 
rado, 

In testimony whereof T have hereunto set my hand and aflixed the seal 
of said county at Canon City, in said county, this 6th dav of December. 
A. 1D. 1889. | | 

[SEAL. | I. H. PeEanopy, 

(ountly (ler, 
By Ropr. D. TAne, 


Deputy 
1] District court, Arapahoe County. 
0004. THe PropLe, &c., ) 
UN, 
JaMES IT]. SAVAGE. | 
Be it remembered, that heretofore and on, to wit, the 12th day of Sep- 


tember, 1SS9, the same beine one of the regular juridical davs of the Sep- 


tember term ol said court, came the me mbers of the vrand jurveanad returned, 


Se ls ieee. 
amony other TOHIOW TNE tnclictment, 
And said ina. ent is in words and tigures following. to wit: 


STATE OF COLORADO, 
County of Arapahoe, 8S: 
In the district court of the seeond judicial district of the State of ¢ ‘olorado, 
within and for the county of Arapahoe aforesaid, of the September term 
thereof. A. D. 18s, 


The grand jurors chosen, selected, and sworn within and for the county 


t 
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EX PARTE: JAMES H. SAVAGE, PETITIONER. 


of Arapahoe, in the name and by the authority of the people of the State 
of Colorado, upon their oaths, present : 

That James H. Savage, late of the county of Arapahve aforesaid, on, to 
wit, the 24th day of June, in the year of our Lord one thousand eight 

hundred and eighty-nine, in the county of Arapahoe aforesaid, in 
12 the State of Color: wo, felonious lv, wilfully, deliberately, with pre- 

meditation and of his malice aforethought, did kill and murder one 
Emanuel Harbert, contrary to. the form of the statute in such case made 
and provided, and against the peace and dignity of the people of the State 
of Colorado. 

Second count. And the grand jurors aforesaid, chosen, selected, and 
sworn as aforesaid, upon their oaths aforesaid, in the name and by the 
authority of the people of the State of Colorado, aforesaid, do turther 
present ; : 

That-James EH. Savage, late of the county of Arapahoe aforesaid, on 
to-wit: the 24th day of June, in the vear of our Lord one thousand eight 
hundred and eighty-nine, in the county of Arapahoe aforesaid, in the 
State of Colorado, with force and arms in and upon the person of one 
Emanuel Harbert, in the peace of the people then and there being, telo- 
niously, willfully, deliberately, with premeditation and of his malice afore- 
thought, did make an assault, and that the said James IL. Savage acertain 
pistol commonly called a revolver, the said pistol being then and there 
charged and loaded with gunpowder, and lead bullets, which said pistol 
he the said James I]. Savage in his right hand then and there had and 
held, then and there feiontously, wilfully, deliberately, with premedita- 
tion and of his malice aforethought did) discharge and shoot off, at, to, 
against, and upon the person of him, the said) Emanuel Tarbert ; and 
that the said James Hl. Savage, with one of the leaden bullets aforesaid, 

out of the pistol aforesaid, then ancl there by foree of the ‘F bide 
I) powder aforesaid I>) the srid deur = II. Saviiee clisehiars id 7 sun! ~hot 

off as aforesaid, then and there feloniousiy, wilfully, deliberately, 
with premeditation and of lis malice atorethought did strike. penetrate, 
and wound him the said Emanuel Plarbert in rie tipon the right <horrlet 
1. the snidl Fcranne! tbar- 


of lim. the sard Emanuel Plarbert. giving to bin 
bert, then and there. with one of the leaden all t= safer ia diseharved 
ane! shot out of the nistol aforesaid. bv the <aid James PH. ceeres Pep cane 


upon the right shoulder of lim, the said) Emanuel Tarbert, one mortal 
wotnd of the depth, ho Wit. (yt four 1 ce =, ciriel of thie brendth. lov it. 


of one-half an ineh: and thet the said James Ph. Savage. with one of the 
other leaden bullets atoressud, out of the pistol aforesaid, *: n and there, by 
force of the rlinipe water aforesaid, bv the sard James ii. eased; irored 
and shot off as aloveseill, then and there > levinteoty~ . Wil | , deliberately, 
with premeditation and of his malice atorethought, d 7 strike, penetrate, and 
wound him, the said Femannel Tarbert. ma anal pon the right side of thy 


head of him. the said) Emanuel Llarbert. civine to him. the <aid Ernoanuel 


Harbert. then and there, with one of the leaden bullets aforesaid. so as 

aforesaid discharged and shot out of the pistel aforesaid by hin, the said 

James Hl. Savage, inand upon the right sid of the lend of him. the sarcd 

kemanuel Tarbert, one mortal wound, « it the cepth, to wit, of five inches, 

and of the breadth. to wit. about one-halfian ineli: ane that the <aid James 

Hl. Savaeve, with one of the other leaden bullets aforesid. them and there 
Fiend. 


eter ann anneeale avk: bonaleeRngsiinseees 


cre ntl Rien at ill rat se 


6 EX PARTE: JAMES H. SAVAGE, PETITIONER, 


by force of the gunpowder aforesaid, by the said James H. Savage clis- 

charged and shot off as aforesaid, then and there fe loniously, wil- 
14 fully, deliberately, with premeditation and of his malice ‘afore- 

thought did strike, penetrate, and wound him, the said Emanuel 
Harbert, in and upon the left side of the face and near the outer corner 
of the left eve of him, the said Emanuel Harbert, giving to him, the 
said Emanuel Harbert, then and there, with one of the leaden bullets 
aforesaid, so as aforesaid discharged and shot out of the pistol aforesaid, by 
the said wvames H. Savage, in and upon the left side of the face of him, 
the said Emanuel Harbert, one mortal wound, of the depth, to wit, of 
five inches, and of the breadth, to wit, of one half an ineh, of which said 
mortal wounds he, the said Emanuel Harbert then and there did in- 
stantly die. And so the grand jurors aforesid, upon their oaths afore- 
said, do sav that the said James rm Savage him the said) Emanuel Har- 
bert. in manner and form aforesaid. then and there ame wilfully, 
deliberately, with premeditation, se of his malice aforethought, did kill, 
ana murder, CONTRARY to the form of (he “tature i" “tle ‘hy Cuise a and 
provided, and against the peace and diguity of the people of the State of 
Colorado. 


Lstriet . itforney. 


L5 Witnesses for the people : 
W. H. Loar, City Hall. Ss. A. ApAMs, 2733 Larimer, 

DD. O. GoandIne, 2720 Champa. ‘sas. 5. W YGAUT, Bias Arapatioe, 
JS. BATES, 2619 Ca —— C.J. MOoNEMAN, 2727 Larimer. 
WinurAM ALLEN, 1217 26th. A. TRUDELL, 2752 Larimer. 
GEO. Ospornx, 2628 Market. WinnwiaM Zeirz, 28th and Market. 
Dr. C. P. Prescu, 2515 Arapahoe. Jamwes BUCHANAN, 2755 Champa, 
WiIntnLrAM IF LANNEY, 274 Ma arket. Dro A. Kk. Worruonxnaion, 
Tos, WAnron, OS16 panenets Hexry Davis, 2820 Blake 
R.O. FULENWILDER, 2640 Larimer. 

— d:) No. 5004, In the district conrt. The peopte of the State 
of Colorado rs. James TL. Savage. [ndietment for murder. A true bill. 
Scheu l J. Tagus, foreman of grand jury. Filed in district court, Arapahoe 


ai Odes on 12, 18sd. Matt. Adame, elerk. ¥ Hi. ba ur, prosccuping 


Withess 


16 And afterwards, and upon, to wit, the 23rd dav of October, A 
Dy, ISSO, the same being one of the reeular judicial davs of the 


' 
i 
7 
ie 


‘ } 4 . 
Sept oer cowie (>! sili 


empanneled por the trial ot salidid Callise@, and lt cured Into the Cour tha Th 


} , “ty . 
Court, came the menmbers of the an’v. bye roefolore 


verdict, 

And said verdict is in words and figures as follows, to wit 

We, the jury, find the detendant, James MW Savane. eullty of mur - in 
the first degree, as charged in the indictment. 


RR. XN. PoLLOock, horeman, 


li And afterwarcds, and on, to Wit, t hae 3rd dav of 1), cor by ve A. 1), 
Iss, the same being one of the regular judicial days of the Sep- 


EX PARTE: JAMES H. SAVAGE, PETITIONER, 7 
tember term of said court, the court pronounced sentence upon said de- 
fendant, in words and figures as follows, to wit: 

The sentence of the court is, that you, James H. Savage, be remanded 
to the custody of the sheriff of this county, and within twenty-four hours 
you be taken by the said sheriff and delivered into the custody of the 
warden of the penitentiary of this State; that you be, by said warden, kept 
in said penitentiary in solitary confinement until the fourth week of De- 
cember, this month, that upon a dav and hour in said week, to be desig- 
nated by said warden, you be taken from said place of confinement to the 
place of, execution within the confines of the said penitentiary, and that 

you be there hanged by the neck until you be dead. 
18 And afterwards and upon, to wit, the same day there issned out 
of the clerk’s office of said court the death warrant in said ease, 
directed to the sheriff of said county and to the warden of the penitentiary 
of the State of Colorado : 
And said death warrant is in words and figures as follows, to wit: 


STATE OF COLORADO, 
(ounty of Arapahoe, BS s 


The people of thie State of ( ‘oloradeo, to the SIT rif] of A raprehioe tnty 
and to the warden of the penitentiary of the State of Colorado, grect- 
ine: 

Whereas at the September term, A.D. 1S8%, of our district court of 
the econd judicial district of the State aforesaid, sitting mm and for the 
eounty of Arapahoe, a certain indictment was by the grand jury then 
attending presented against James PL. Savage for the erime of murder, 


whereupon suel proceedings were had im our said conrt that afterward 
and on the $d dav of December, A. DD. ISS. ot was adjudeed by our aid 
eourt that the said James Pf. Savage be remanded to the eustody of the 
sheriil of said Arapahoe County; that within twenty-four hours he, the 
sald James Tf. Savage, be taken bv the said sheriff? and delivered into the 

custody of the warden of the penitentiary of the Stare of Colorado : 
19 trict ty » the esti eeu “ I]. wave, be by said warden kent in “id 


“as ene + bade oe . — +] ’ | l, 
PCTITOCHELAPS Wy soobttaryv courtinretuent trotit the foturth week is the 


month of Deeember, A. PD. PSS0: and that unponia dav and dlrour ta satd 
week to be dest ril iter| bv oft] varcien this he, the rid ed eanny = [t. savace, 


be taken from. said prechee of continement to th pie of execution within 


4] | | ‘ aa — “+ i , | | I 
thie walls anil the econines of sata penitentiary. cinned tiiit hie there t} Laneed 
} ! ! : | 
OV the heck until I > te Ar il ; 
Now. therefor ae eormmmand Vootn, thee her i] ot thy “site eounty of 


Arapahoe, that von take the body of -atd dames TT. Savage and lim safely 
keep, convey, and deliver to the warden of the said penitentiary within 
twenty-four beours, law thy with thil- wiirrant, Ane (0) vou, the “thd Will- 
li nh, receive the Levels of the ~tic ed sctny ~ rs. MaAV GLEE stp lien - feds vo }) in 
solitary confinement within the walls of satd penitentiary until the fourth 
week in the month of December instant, when vou will upon a dav and 
hour in said fourth week of said) December, to be designated by you, take 
the beowly of said ame ~ [T. Srv from - tid plier ot corbin ment te the 
place of execution so designated by vou, and within the confines of satd 
penitentiary and him. the said James PL. Savage, then and there hang by 
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the neck until he shall be dead, according to the judgment of our said dis- 
trict court, as aforesaid, and in accordance with the law of this State relat- 
ing to executions for capital crime. And that after the full execution of 
the said judgment of our said district court as aforesaid, you, the said 
warden of the said penitentiary, are hereby commanded to make re- 
20 turn of all your doings upon this warrant to the said district court, 
in accordance with the law in‘such case made and provided. 
Witness, Matt Adams, clerk of our said court, with the seal thereof 


hereunto affixed, at oflice in the city of Denver, this 3rd day of Decem- ‘ 4 
ber, A. D. 1889. 
(SEAL. | MatTr ADAMS, 
Clerk, 


By k. F. DuNLEvy, 
Deputy Clerk. 


(Indorsed): No. 5004. The People, ete., rs. James H. Savage. Death 
warrant, 


9] STATE OF COLORADO. 
County of Arapahoe, 88: 


I, Matt. Adams, clerk of the district court of Arapahoe County, State 
aforesaid, do hereby the above and foregoing to be a true, complete, 
and perfect transcript and copy of the indictment, verdict, sentence, and 
death warrant had and entered of record in a certain cause in said court 
ately depending, wherein the people of the State of Colorado was plaintiff 
and James H. Savage was defendant, as the same now remain on file and 
of record in this office. 

Witness my hand and the seal of said court at the court-house in Den- 
ver, county and State aforesaid, this 7th day of December, A. D. 1889. 

[SEAL. | Matr. ADAMS, 

(Verk. 


22 STATE OF COLORADO. 


County of Arapahoe, ss: ’ 


I, George W. Allen, presiding judge of the district court of the 
second judicial district of the State of Colorado, do hereby certify that 
Matt. Adams, whose name is appended to the foregoing certificate as 
elerk of said district court, was such clerk when said certificate was 
signed, was duly commissioned and qualified to act as such clerk, and that 
his signature and the seal of said court there attached are genuine and é 
entitled to full eredenee, and his said certificate is in due form. 

Given under my hand and seal this 7th day of December, A. D. 1889. 

Gro. W. ALLEN, [SEAL. | 
Judge. 


STATE OF COLORADO, 
County of Arapahoe, ss: 


I, Matt. Adams, clerk of the district court of the second judicial dis- 
trict of the State of Colorado, do hereby certify that George W. Allen, 
whose name is subscribed to the foregoing certificate, is the presiding 


judge of the district court of the second judicial district of the State of ‘~ 


‘ta 


“—" -- 
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Colorado, duly commissioned and qualified according to law, and was such 
presiding judge at the time when his signature was affixed to said certifi- 
eate, and I further certify that the signature of said George W. Allen is 
genuine, and was affixed to said certificate in my presence. 

Witness my hand and the seal of said court at the court-house in 
Denver, county and State aforesaid, this 7th day of December, A. D. 
1889. 

[SEAL. | Matr. ADAMS, 

Clerk District Court. 


25 (Indorsed:) In the Supreme Court of the United States. In 
the matter of the application of James H. Savage for a writ of 
habeas corpus. Petition and record. 


24 Supreme Court U.S. 1889, October term. No. 6. Original. 
Ex parte in the matter of James II. Savage, petitioner. Petition for 
writ of habeas corpus. Filed Dee’r 16, 1889. 


25 And on the same day, to wit, on the 16th day of December, A. 
D. 1889, the writ of habeas corpus in this cause was issued to the 
marshal. 
And afterwards, to wit, on the 18th day of December, A. D. 1889, a 
stipulation was filed, which said stipulation is in the words and figures 
following, viz.: 


>? 
26 In the Supreme Court of the United States, in the matter of 
the application of James Hl. Savage for a writ of habeas 

corpus. 


[t is agreed by the State of Colorado and by said petitioner, James [T. 
Savage, that the personal presence of the petitioner in this court in these 
proceedings is waived, and that the hearing may be had and = deeision 
rendered in the same manner and with the same effect as if the peti- 
tioner were bodily present in court in pursuance of said writ of habeas 
COPrptts. 

SAMUEL JONES, 
Aliorney-General of Colorado, 
By W. TL. Uf. Miter, 
\. T. Brrrrox, and 
Henry Wisk GARNETT, 
Of Counsel jor Petitioner, James HH. Savage. 


Copy of telegram from governor Colorado attached. 
27 | (Copy.) 


DENVER, Cotorapo, Dee. 17, 1889. 
To W. H. MrLvuer, 
Alt’ y-General, Wash'n : 
[In the matter of writ of habeas corpus for Medley and Savage, under 
sentence of death, T will grant reprieve until a hearing can be had before 
the Supreme Court. Please advise me what time the reprieve should’ be 
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for. The Attorney-General of Colorado requests me to say that he author- 
izes you to stipulate the proceedings can be had without the presence of 
the prisoners before the Supreme Court. 
(Signed) Jos A, CoopER, 
Governor. 


(Indorsed : ) No. 6. Original. In the matter of the petition of James 
H. Savage for writ of habeas corpus. 


28 Supreme Court U.S. 1889, October term. No. 6. Original. 
kx parte in the matter of James Hl. Savage, petitioner. Stipula- 

tion waiving personal presence of petitioner, and as to hearing of cause, 
with copy of telegram. Filed Dec’r 18, 1889, 

29 And on the same day, to wit, on the [8th day of December, A. 
D. 1889, the following entry appears of record, viz: 

No. 5. Original. Ex parte in the matter of James J. Medley, pe- 
titioner. 

No. 6. Original. Ex parte in the matter of James [1. Savage, pe- 
titioner, 

Ordered by the court that these cases be, and they are hereby, assigned 
for argument on the second Monday in January next at the head of the 
eall for that day. 

And aftcrwards, to wit, on the 4th dav of January, A. D. 1890, the writ 
of habeas corpus, with proof of service of same, was filed, which said writ 


is in the words and figures following, viz: 


30 The UNIrep STates OF AMERICA, ss: 
The President of the United States to J..A. Lamping, warden of 
the State penitentiary of the State of Colorado, at Canon City, 
[SEAL. | i’remont © OUNTY, State of ( ‘olorado, ereeting : 


We command you that the body of James H. Savage, in your custody 
detained, as it is said, by peste name he may be charged, towether with 
the return of the day and cause of his detention, vou have before the Su- 
preme Court of the U nited States, sitting in the C apitol of the United States, 
at the city of Wasnington, being the present seat of the National Govern- 
ment, =e aan and there, to receive and submit to all and singular, 
whatsoever the said Supreme Court shall consider concerning him in this 
behalf. And have vou then and there this writ with your doings in the 
premises, 

Witness the honorable Melville W. Fuller, Chief Justice of the Supreme 
Court of the United States, the 16th day ef December, A.D. 1889. 

JAMES Hl. McK eENNEY, 
Clerk: of the Sinpreme Court of the United States. 


3] CANON Ciry, Colo. 
Dee. 30th, 1889. 
[ hereby accept service of a copy of within writ. 
A. LAMPING, 
Warden. 
Per G, Ek. DUDLEY, 
Deputy. 


a 


~* 
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UNITED STATES OF AMERICA, 
District of Colorado, ss: 
DENVER, COLo., 
Dee. 31st, 1889. 
I do hereby certify that I have duly served the within writ by delivering 
a true copy to J. A. Lamping, by his deputy, George FE. Dudley, on the 80th 
day of December, A. D.1889. This writ therefore returned executed as 
the law directs this 31st day of December, A. D. 1889. 
Zervu. T. Hint, 
1. S. Marshal. 
by C. A. Morrison, 
Deputy. 


Marshal’s fees: Service, 2.00; 160 miles going, at O6¢., $9.60; 311.60, 


SuPREME CourtT oF THE UNITED STATES, 
MARSHAL’S OFFICE, 
December 16, 1889, 

1, J.M. Wright, marshal of the Supreme Court of the United States, do 
hereby authorize and deputize Z. T. Hill to serve the within writ and to 
make due return thereof. 

J. M. Wrieur, 
Marshal. 


(R.—158—329. Reeeived Dee. 19,1889, U.S. marshal’s office, district 
Colorado. ) 
oo (Indorsement :) Supreme Court U.S. 1889, October term. No, 
6. Original. Ex parte in the matter of James I. Savage, peti- 
tioner. Writ of habens COPpP tus and proof of Service of sibhie, 
(Stamp:) Office Supreme Court U.S. Filed Jan. 4, 1890. James HL. 
Mehkenney, clerk. 
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IN THE SUPREME COURT OF THE UNITED STATES, 


THE PEOPLE OF THE STATE OF COLORADO, PLAINTIFF, 
vs. JAMES H. SAVAGE, DEFENDANT. 


Unirep STATES OF AMERICA, 
State of Colorado, County of Arapahoe: 


In the matter of the application of James H. Savage for a writ of habeas 
corpus. 


To the honorable Supreme Court of the United States of America : 

Joseph A. Lamping, warden of the State penitentiary of the State of 
Colorado, the respondent in the writ of habeas corpus issued herein for 
return thereto, respectfully submits to your honorable court that it is true 
that the said James H. Savage therein named is confined and restrained of 
his liberty by the said Jose ph A. — by virtue of his office as warden 
as aforesaid, but the said Joseph A. Lamping alleged that the said James 
H. Savage is restrained lawfully by virtue of a writ issued out of the 
district court of of Arapahoe County, State of Colorado, of which the fol- 
lowing is a copy : 


2 STATE OF COLORADO, 
County of Arapahoe, ss: 


The people of the State of Colorado, to the sheriff of Arapahoe County, 
and to the warden of the penitentiary of the State of Colorado, ereet- 
ing : 

Whereas at the September term, A. D. 1889, of our district court of 
the second judicial district of the State aforesaid, sitting in and for the 
county of Arapahoe, a certain indictment was by the grand jury then 
attending presented against James II. Savage for the crime of murder, 
whereupon such proceedings were had in our said court, that afterwards 
and on the third day of December, A. D. 1889, it was adjudged by our 
said court that the said James H. Savage be remanded to the custody of 
the sheriff of said Arapahoe County ; that within twenty-four hours he, 
the said James H. Savage, be taken by the said sheriff and delivered into 
the custody of the warden of the pe nitenti: iry of the State of Colorado; 
that the said James H. Savage be, by the said warden, kept in said peni- 
tentiary In solitary confinement until the forurth week in the month of 
December, A. D. 1889, and that upon a day and hour in said week, to be 
designated by said warden, that he, the said James H. Savage, be taken 
from the said place of confinement to the place of execution within the 

walls and the confines of said penitentiary, and that he there be 


is hanged by the neck until he be dead. Now, therefore, we com- 
mand you, the sheriff of the said county of ‘Ar: ipahoe, that you 
] 
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2 THE PEOPLE OF THE STATE OF COLORADO VS, JAMES H. SAVAGE, 
take the body of said James H. Savage and him safely keep, convey, and 
deliver to the warden of the said penitentiary within twenty-four hours, 
together with this warrant. And do you, the said warden, receive the 
body of the said James H. Savage and him safely keep in solitary con- 
finement within the walls of said penitentiary until the fourth week in the 
month of December instant, when you will, upon a day and hour in said 
fourth week of said December to be designated by you, take the body of 
the said James H. Savage from said place of confinement to the place of 
execution so designated by you and within the confines of said peniten- 
tiary, and him, the said James H. Savage, then and there hang by the 
neck until he shall be dead, according to the judgment of our said district 
court as aforesaid and in accordance with the law of this State relating to 
executions for capital crime. And that after the full execution of said 
judgment of our said district court as aforesaid, you, the said warden of 
said penitentiary, are hereby commanded to make return of all your doings 
upon this warrant to the said fo the said district court in accordance with 
the law in such case made and provided. 

Witness, Matt Adams, clerk of our said court, with the seal thereof 
hereunto affixed at office in the city of Denver, this third day of December, 
A. D. 1889. 
| [District court seal. | 

Matr ADAMs, 
Clerk, 

By E. F. Dunievy, 
Deputy Clerk. 


4 [ Copy. ] 


STATE OF COLORADO, 
Governor's Office, Denver : 
DECEMBER 20, 1889. 


EXECUTIVE ORDER, 


Whereas in the matter of James J. Medley and James H. Savage, con- 
victed of murder in the first degree in the district court of Arapahoe 
County at the September term, A. D. 1889, I am officially advised that a 
writ of habeas corpus has been issued from the Supreme Court of the 
United States for the said James J. Medley and James H. Savage: 

Therefore, in order that a hearing can be had in these proceedings, the 
warden of the State penitentiary is hereby directed and commanded to 
suspend and delay the execution of the respective sentences of the court 
in the said matter until the third week in March, A. D. 1890; and upon 
a day and hour in said week to be designated by said warden he will faith- 
fully execute the respective sentences of the said court, unless otherwise 
directed by competent authority ; and these presents shall be his full and 
sufficient warrant for so doing. 

Given under my hand and official seal at the city of Denver, this 20th 
day of December, A. D. 1889. | 

(Signed) 

Jos A. Cooper, 


; 7 Governor. 
| Executive oftice seal, State of Colorado. } 


THE PEOPLE OF THE STATE OF COLORADO VS. JAMES H. SAVAGE. 3 
D (Copy. 


THe UNIrep States OF AMERICA, 88: 

The President of the United States, to J. A. Lamping, warden of the 
State penitentiary of the State of Color: ado, at Cafion City, Fremont 
County, State of Colorado, greeting: 

We command you that the body of James H. Savage, in your custody 
detained, as it is said, by whatever name he may be charged, together with 
the return of the d: ay and cause of his detention, you have before the 
Supreme Court of the United States, sitting in the Capitol of the United 
States at the city of Washington, being the present seat of the National 
Government, fourthwith, then and there to receive and submit to all and 
singular whatsoever the said Supreme Court shall consider concerning him 
in this behalf, and have you then and there this writ with your doings in 
the premises. 

Witness the honorable Melville W. Fuller, Chief-Justice of the Supreme 
Court of the United States, the 16th day of December, A. D. 1889. 

[SEAL. ] JAMES H. McKenny, 

Clerk of the Supreme Court of the United States. 


6 which is the true cause of his imprisonment. 

That the said Joseph A. Lamping does not produce the body of 
the said James H. Savage before this honorable court for the reason that 
by an order heretofore entered in this court it was directed that the body 
of the said James H. Savage be not produced in court. 

Wherefore, the said Joseph A. Lamping makes return of said writ as 
therein he is directed. 
J. A. LAMPING, 
Warden of State Penitentiary of State of Colorado. 


Dated Jan’y 9th, 1890. 


Subscribed and sworn to before me this 9th day of January, A. D. 1890. 
[SEAL. | Krank P. SHearor, 
Notary Public. 


My commission expires May 11, 1892. 


( (Indorsement on cover:) Supreme Court, U.S. 1889, October 

term. No.6. Original. Ex parte: In the matter of James H. 
Savage, petitioner. Returu to writ of habeas corpus. Office Supreme 
Court U.S. Filed Jan. 13, 1890. James H. McKenney, clerk. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 15890. 


Unrrep Strates or AMERICA, - 
State of Colorado, County of Arapahoe, { * 


In the Supreme Court of the United States. 
THE PEOPLE oF THE STATE OF CoLorapo, Plaintiff, } 
vs. 
JAMES J. Mepuiry, Defendant. j 


In the matter of the applieation of James J. Medley for a writ of 
habeas COrpus. 


To the Honorable Supreme Court of the United States of America: 


The petition of James J. Medley respectfully showeth that your 
petitioner is a citizen of the United States, residing in the State of 
Colorado, and is now imprisoned or restrained in his liberty, 
confined unjustly, illegally, and without authority of aw, as he 
advised, by J. A. Lamping, warden of the State penitentiary of the 
State of Colorado, at Calon City, in the county of Fremont, State of 
Colorado, for some criminal or supposed criminal matter, as appears 
by the copy of commitment hereto annexed, and other records on 
file in this case at the above number. 

Your petitioner further showeth that an indictment for murder 
was found against him by the grand jury of Arapahoe county on 
the Sth day of June, 1859, a certified copy of which indictment is 
hereto annexed, which said indictment charges that your petitioner 
did, on the 15th day of Mav, in the year of our Lord ISS9, in the 
county of Arapahoe and State of Colorado aforesaid, wilfally and of 
his malice aforethought, kill and murder one Ellen Medley, and 
that in pursuance thereof this petitioner was, at the September term 
of said district court, on the 24th day of September, tried upon said 
indictment and found guilty by the jury of murder in the first de- 
gree, as appears by a certified copy of the verdict of the jury, hereto 
annexed 

That subsequently, to wit, on the 29th day of November, 1559, he 
was sentenced to be remanded to the custody of the sheriff of Arapa- 
hoe county, and that within twenty-four hours he should be taken 
by said sheriff and delivered to the warden of the State penitentiary, 
to be kept in solitary confinement until the fourth week of the month 
of December next, and that then, upon a day and hour in said week to 


2 


be designated by said warden, should be taken from said place of con- 
finement to the place of execution, within the confines of said peni-. 
tentiary, and that he there be hanged by the neck until he be dead, 
as more fully appears by a certified copy of the sentence of the court, 
hereto annexed. | 
Your petitioner further showeth that the act of the Assembly of 
the State of Colorado under which he was sentenced was approved 
April 19th, 1889, and went into effect July 19th, 1889, and repealed 
all acts and parts of former acts inconsistent therewith, without a 
saving clause, and that the crime upon which sentence was passed 
was charged to be and was committed on the 13th day of May, 1889; 
that your petitioner was sentenced under the late act, which changes 
the penalty in capital cases from that of the old, to the disadvantage 
of your petitioner, making the punishment and its incidents greater, 
more aggravated, in the following points, to wit: (1) the exe- 
cution is enclosed from public view; (2) change of place of 
execution; (3) change of executioner; (4) lessens the time in 
which execution may take place; (5) change of place of impris- 
onument; (6) adds travel, chained to car seat; (7) substitutes 
strangers for acquaintances; (S) adds solitary confinement; (9) 
access only to attendants, counsel, physician, spiritual adviser of 
his selection, and members of the family; (10) allows not even 
those to see him, except in accordance with prison regulations, 
which are strict and different from county-jail regulations, or rather 
no regulations; (11) changes the person who shall fix the day and 
hour of execution; (12) limits the persons who shall or may be 
present at his death to the sheriff, chaplain, physician, surgeon, six 
reputable citizens of the State, and three deputies, and may not 
have any of his family or any dear friend, or even his counsel, pres- 
ent at that awful moment to console him in the presence of death ; 
(13) time of execution shail be kept seeret; (14) father, mother, wife, 
or children never know what took place at his death or how he 
died or what he said or what messages or directions, if any, he left 
for them; (15) nor shall the newspapers publish anything except 
that he was duly executed according to law, when he may not have 
been executed according to law at all; (16) sheriff shall make-re- 
turn of execution; (17) warden keep record; (18) no notice of the 
hour of execution; (19) provides for post-mortem dissection ; (20) 
takes away the discretion of the court for prolonging the time of 
execution from sentence, and that the said act is therefore an ex post 
facto act as to your petitioner, and is in contravention of art. 1, sec. 9, 
of the Constitution of the United States. 

The Constitution of the United States provides as follows—Art. 1, 
sec. 9: “No bill of attainder or ex post facto law shall be vassed ;” 
also art. 1, sec. 10: “ No State shall pass any bill of attainder or ex 
post facto law,” ete.; also art. 5, see. 2: “The judicial power of the 
United States courts shall extend to all cases in law or equity aris- 
ing under this Constitution and the laws of the United States ;” 
and that therefore, as to this crime, the said act is an er post facto 


» 
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‘aw, and your petitioner cannot, constitutionally, be sentenced to 
imprisonment or executed under it, as he is advised by his counsel, 
because the said act is in contravention of the Federal Constitution 
in its provisions, as above set forth, and therefore void as to this 
petitioner. 

That the cireuit court of the United States within and for the 
district of Colorado and the supreme court of the State of Colorado, 
in a case similar to your petitioner’s and involving exactly the same 
points, decided adversely to the petitioner. 

Wherefore, to be relieved from said imprisonment, your peti- 
tioner now prays that a writ of habeas corpus may be issued, accord- 
ing to the law in such cases provided, directed to the said J. A. 
Lamping, as such warden, commanding him to produce the peti- 
tioner before this court here at such time as this court shall direct, 
so that your petitioner may be brought before this court to do, sub- 
mit to, and to receive whatsoever may be right in that behalf. 


J. J. MEDLEY. 


STATE OF COLORADO, —o 
County of Fremont, {~~ * 


James J. Medley, being duly sworn, deposes and says that he is 
the petitioner above named; that he has read the foregoing petition 
and knows the contents thereof; that the same is true of his own 
knowledge except as to-the matters therein stated to be alleged 
upon information and belief, and as to those he believes it to be 
true. 


J. J. MEDLEY. 


Subseribed and sworn to before me this third day of December, 
1889. 


[Seal Samuel A. Bentley, Notary Public, Fremont County, Colorado. ] 
SAMUEL A. BENTLEY, 
Notary Public. 
Com. expires May 20, 1891. 
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: SUPREME COURT 


OF THE 


UNITED STATES. 


IN THE MATTER | 

of the 
s APPLICATION OF JAMES J. | 
MEDLEY FOR A WRIT ae 

HABEAS CORPUS. 


IN THE MATLER 
of the 
APPLICATION OF JAMES H. | 
SAVAGE FOR A WRIT OF 
HABEAS CORPUS. 


UNITED STATES OF AMERICA, ) 
STATE OF COLORADO. > $8 
COUNTY OF ARAPAHOE, } 


: Brief of Respondent. 


In addition to the statute of the State of Colorado set 
out in the brief of counsel for the petitioners, other 
statutes of the State should be known to the Court. 
When not otherwise stated, references are made to the 


veneral sections of the Revised Statutes of the Stute of 


I8s5. The following seetions are cited mo the brief of 


petitioners : 

That part of section 709 which is pertinent: “every 
person convicted of murder of the first degree, shall suf- 
fer death, and every person convicted of murder of the 
second degree, shall suffer imprisonment tn the peniten- 
tiary for a term not less than ten years, and which may 
extend to life.” In force since May 12, 1883 


Also, section 729: “The manner of inflicting the 
punishment of death shall be by hanging the person 
convicted by the neck unti! death, at such time as the 
(‘ourt shall direct, not less than fifteen nor more than 
twenty-five days from the tine sentence is pronounced, 
unless for good cause the Court or Governor may prolong 
the time.” 

We cite the following sections: 

Section 730: °'The Court may order, on the applica 
tion of any respectable surgeon or surgeons, that the 
body of the convict shall, after death, bye delivered to 
such surgeon or surgeons for dissection: Provided, The 
same shall not be claimed by any one.related to the per- 
son executed, by consanguinity or affinity, or any friend 


desiring to give the body christian burial.” This same 
section Is found on page 237, section 154, of the Revised 
Statutes of Colorado of 1S6S, and las been in force since 
that vear, and is continued in the General Laws of 1877, 
and in General Statutes of ISS3 


Section SO: “All public officers, sheriffs, coroners, 
jailers, constables, or other officers or persons having in 
custody any person committed, imprisoned, or restrained 
of his liberty, for anv alleged cause whatever, shall. ex- 
cept in cases of Imminent danger of escape, admit any 
practicing attorney at law in this State whom such person 
restrained of lis liberty may desire to see or consult, to 
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see or consult such person so imprisoned, alone and in 
private, at the jail or other place of custody; any officer 
violating this provision shall forfeit and pay one hundred 
dollars to the person avgrieved, to be recovered by action 
of debt in any Court of competent jurisdiction.” ‘This 
section has been in force and upon the statute books 
since S61. 


Section 2601: © The following persons are authorized’ 
to visit the penitentiary at pleasure: The Governor, 
Judges of the Supreme and District Courts, and all regu- 
lar officiating ministers of the gospel; and no other per- 
son shall be permitted to go within the walls of the 
prison where convicts are confined, except by special 
permission of the warden.” This section has been in 


force sinee 1877. 


Section 2555: “The Board of Commissioners (of the 
penitentiary) should make such rules and regulations 
for the poverhment, discipline and police of the peniten- 
tiary, and for the punishment of persons confined, mot 
Inconsistent with law, as they deem expedient. They 
shall exercise a veneral superintending control over the 
government and discipline of the penitentiary, cause 
such rules and regulations as they may prescribe for the 
government and discipline of the prison to be printed 
and placed in some conspicuous place in said prison, and 
shall visit said prison as often as onee in three months.” 


ln force since IS77 


Section 2551: “The Board of Commissioners shall 
have power, and ait shall be their duty, to eXatnine and 
enquire into all matters connected with the government, 
discipline and police of the penitentiary, the punishment 
and treatment of the prisoners. They shall inspeet them : 
listen to any complaint of oppression or misconduct on 
the peaart of thre warden or any ot the chiployes under 
him, and for that purpose the president or any member 


1 


of the board, while acting under the direction of said 
board, shall have the powers of a Justice of the peace to 
issue subpeenas and compel the attendance of witnesses 
In foree since 1577. 


’ 


and administer oaths.’ 

Section 2580: “The Board of Commissioners shall 
have power to make such arrangements for medical 
attendance as in their judgment may be required, and 
for that purpose may contract with any regular author- 
ized physician, in such manner as they think most 
advantageous.” In force since 1877. | 

Section 1822: “When there is no sufficient jail in 
any county wherein any criminal offense shall have been 
comuuiitted, any justice of the peace, county or district 
judge, upon the application of the sheriff, may order any 
person charged with any criminal offense, and ordered to 
be committed to jail, to be sent to the county nearest 
having a sufficient jail,” with other provisions for re-deliv- 
ering the prisoner, cost of keeping, etc. In force since 
1S77. 

The act of 1589, complained of herein, is correctly 
printed in the Brief for petitioners, beginning at page 4, 

It is beiieved that the above extracts from the public 
statutes of Colorado present the law of this State bearing 
upon this question. 

For convenience of reference, and because it ably dis- 
cusses the questions involved herein, we print. the opinion 
of the Supreme Court of this State, involving the con- 
struction of the act of 1SS89. 


In re HENRY TYSON, | 


; . : No. 2odo, 
In Supreme Court. ’ 


Application for release from imprisonment on Habeas Corpus: 


HAYT. J. delivered the opinion of the Court. 
The petitioner was indicted at the April term of the 
District Court of Arapahoe County, for the murder of 


one John King. The murder is charged to lave been 
committed upon the 18th day of May, A. D. is8s. ‘The 
cause was tried anda verdictof guilty of murder of the 
tirst degree rendered some time during the following June, 
although sentence was not pronounced upon the verdict 
until the 26th day of July; at which time he was sen- 
tenced to suffer the death penalty within the walls of the 
State Penitentiary at such time during the third week in 
the month of August following as the warden of said 
institution might select. The week of execution has 
been postponed from time to time by order of the,Gov- 
ernor.. The petitioner, at the time of issuing this writ of 
habeas corpus being in custody of the sheriff of Arapahoe 
county, awaiting a judicial determination of an inquisition 
of lunacy, which had been commenced at the instance of 
his counsel. By the law in force at the time of trial, as 
well as at the time the offense was alleged to have been 
committed, the penalty for murder of the first degree 
was death; and, by statute, it was provided that this 
punishment should be inflicted by hanging the person 
convicted by the neck until dead, at such time as the 
(‘ourt should direct, not less than fifteen nor more than 
twenty five days from the time of sentence. General 
Laws, section 720. Under this law, it was the practice to 
keep the defendant in close confinement in the county 


jail from the time sentence was pronounced until the day 


appointed for execuuion. Tle was then executed under 
the direction of the sheriff within the county where the 
conviction was obtained. The Seventh General Assem- 
bly enacted a law substituting the Staté penitentiary for 
the jail of the county as the place of such confinement, 
and directing that whenever it became necessary to in- 
flict the death penalty in the future, the person convicted 
should be executed within the walls of such penitentiary, 
This statute contains no saving clause, but extends to all 
eases In Which the death penalty is hereafter toe be in- 


Hicted, without revard to the time at which the crime 
may have been committed, whether before or after the 
adoption of the act; and also contains a clause repealing 
all other acts or parts of acts in conthict therewith. 
Other provisions of the statute will be given in another 
portion of the opinion, The act received the Governor's 
approval upon the 19th day of April, 1589, and went into 
effect ninety days thereafter. The petitioner having 
been sentenced upon the verdict of the jury after this 
law had gone into effeet, and in accordance with its terms 
we are now asked to declare such sentence void; and dis 
charge the prisoner for the alleged reason that such law 
is ex post facto as to him, and consequently, obnoxious 
to both the Federal and State constitutions. The argu- 
ment advanced being that the prisoner Was In Jeopardy 
under the old law, but that such law having been re- 


pealed stnee his trial, he cannot be punished thereunder; 


that the law Is ev post facto and unconstitutional as to 
him, therefore, he cannot be punished at all, but must 
be discharged. 

In our judgment, the new law does not coume under 
the coustitutional inhibition relied upon. Calder rs. 
Bull, 5 Dall, 886, 390, is recognized as the leading case in 
this country upon the subject, and in that case, Chase, J. 
said : 

“1 will state what laws I consider er post facto laws, 


within the words and the intent of the prohibition. Ist. 


Every law that imakes an action done before the passing 
of the law, and which was innocent when done, criminal, 
and punished such action. 2nd. Every law that aggra- 
vates a crime, or makes it greater than it was when com 
mitted. Sd. Every law that changes the punishment and 
inflicts a greater punishment than the law annexed to the 
crime when committed. 4th. Every law that alters the 
legal rules of evidence, and receives less of different tes 
timony than the jaw required at the time of the com 
mission of the offense, in order to convict the offender.” 
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The statute of which complaint is made does not 
‘ttempt to make that criminal which was not criminal 
before. It does not aggravate the crime, nor alter the 
rules of evidence. [t cannot, therefore, be considered as 
un ex post facto law under the rule given, unless it 
changes the punishment for the offense to the disadvan- 
tage of the defendant. That it does so change the pun- 
ishinent, is urged by counsel in that it changes the place 
of execution and provides for solitary confinement in the 
penitentiary for the period between sentence and execu- 
tion, and for the further reason that it permits the Court 
to shorten the time between sentence and execution from 
fifteen days to two|weeks as it is said; other changes were 
enumerated in the argument but these are the ones prin- 
cipally urged, the others beiny subsidiary, if these objec- 
tions are not well taken, the others fall with them. 

lt is to be remembered that by section 2 of the act of 
ISS5, the same being section 709 of the General Statutes, 
murder is divided into two degrees, i.e. murder of the 
first degree and murder of the second degree. This 
section lias stood from its adoption unrepealed and 
Without amendment By this act, death was fixed 
as the punishment for murder of the first degree. By 
section 729, General Statutes, it is provided that 
this punishment shall be inflicted by hanging, and 
this is not changed by the amendment of ISSO: so it will 
be seen that at the time of the perpetration of the crime, 
and at the time of the trial, the punishment for murder 
in the first degree was death by hanging; and such is 
still tle law. 

It is a part of the public history of the State that 
prior to the passuge of this act the death penalty with us 
was usually inflicted in publie at a previously advertised 
hour, in the presence of a large concourse of people, and 
the particulars of the execution published in the publie 


Journals. In deference to the wish of many good citizens 
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who were of the opinion that the tendency of such pro- 
ceedings was deterimental to the public morals, the 
recent statute was passed, requiring executions in the 
future to be conducted privately at the penitentiary, 
enjoining secrecy upon the few persons required or per- 
mitted to be present; and making it a misdemeanor 
punishable by fine for such persons to disclose the details 
of the execution, or for the press to publish the same. 
To accomplish the desired change, it became necessary 
to change certain incidents connected with the punish- 
ment, but no attempt was made to change the punish- 
ment itself. This remains the same as before the 
passage of the act. 
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To the argument based upon the change in the place 
of execution, we sav that in legal contemplation there is 
no difference between an execution in one place within 
the State and in another. The punishment is not aggra 
vated by being inflicted in the county of Fremont rather 
than in the county of Afapahoe, where the trial took 
place. ‘The penalty has not been changed, but only the 
locality where it is to be inflicted. The case of Carter vs. 
Burt, 4 Mass., 425, is directly in point upon this ques- 
tion. In that case the prisoner had been convicted of 
being a common seller of intoxicating liquors without 
license, and sentenced to pay a fine of $50 and to be 
imprisoned in the house of correction for three months. 
By the Statute in force at the time the offense was com- 
mitted, it was provided that the imprisonment in such 
cases should be in the house of correction, in the county 
where the court was holden, while by a subsequent enact- 
ment, in force at the time of sentence, it was provided 
that any person under sentence for such offenses might 
be committed, at the discretion in the Court, “to the 
house of correction in any county of the commonwealth 
in the same manner as such person might be committed 
in the county where the court is so holden.” It was 


) 
claimed in argument that the later law aggravated the 
punishment and was, therefore, er post facto as to such 
offense; but the Court held that such argument was falli- 
cious; that the rights of a person convicted were not 
materially affected by the change, and that the punish- 
ment was not aggravated by an imprisonment in one 
county rather than in another. If the argument in this 
case, based upon the change in the place of execution, is 
sound, then in case future legislation should change the 
location of the Penitentiary to a county other than Fre- 
mont and thereby change the place of execution, it 
would likewise follow that a change so made would be 
subject to the same objections—a conclusion we cannot 
endorse. We think the argument unsound, and that the 
constitutional objection based thereon is not well taken. 
In arriving at this result, we have not overlooked the 
case of Garvey vs. The People, 6 Colo., 559. It seems to 
us, however, that counsel have confounded certain inel- 
dents connected with the administration of the penalty 
with the punishment itself. 


Counsel say that the punishment in this case is 
aggravated by reason of the change in place of confine. 
ment from the county jail to the Penitentiary. We are 
aware that in many well considered cases it has been 
held that a change in the place of confinement from an 
institution where criminals convicted of minor offenses 
are incarcerated to one established for the imprisonment 
of those convicted of more heinous crimes, has been held 
as an aggravation of the punishment on account of 
the disgrace and reproach attached to the confine- 
ment with criminals of a more depraved and infa- 
mous character; but this reason can have no appli- 
cation in the case of one convicted of wilful, deliber- 
ate and = premeditated murder, and awaiting exe- 
cution therefor. And the reason for the rule failing, 
the rule itself must also fail. Aside from this, the de- 
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lendant is Imprisoned for the Purpose only that he hay 
be produced at the time set for his execution, the confine- 
ment being no part of the punishment, but simply an 
incident connected therewith, referable to penal adminis- 
tration as its primary object; and such changes may be 
made applicable to past as well as future offenses. 
Hartung vs. The People, 22 \ Y., 9, 105; 


Cooley ’s Const. Lim . See. 271-272 


And although the statute designates such continement 
as solitary, provision is imade in the same paragraph of 
the act in which this term is used for his “attendant, 
counsel, physician, a spiritual advisor of lis own selec- 
tion, and members of his family” to visit him in aceord- 
ance with the prison regulations, the eflect of which is 
to give the prisener as many liberties as he would have 
been entitled to under the old law. So, while the im- 
prisonment is designated as solitary, it is not so in fact, 
as solitary imprisonment Is usually understood 


It is said in argument that under the new statute the 
time between the date of the sentence and the execution 
may be shortened, the former law providing against the 
court directing the execution to take place within less 
than fifteen days from the time of seutence; while under 
the new enactment, it is provided that the judge passing 
sentence “shall appoint and designate in the warrant 
of conviction a week of time within which such 
sentence must be executed; such week so. ap- 
pointed shall be not less than two nor more than 
four weeks from the day of passing such sentence,” 
the particular time of execution within the week 
being left to be fixed by the warden of the penitentiary. 
If, under this act, the defendant might be hanged within 
less than the minimum of time from the date of passing 
sentence, enjoined by the former statute, we would un- 
hesitatingly say that the law could not be mace applica- 
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ble to his case; as to bold otherwise would be contrary 
to the rule forbidding a change of punishment to the 
disadvantage of the defendant, after the commission of 
the crime, and slight changes in this respect have been 
held sufficient to make the law er post facto and void as 
to past offenses Thus in Commonwealth vs. McDonough, 
95 Mass., 5S1, it was decided that a law enacted after the 
commission of the offense of which the defendant was 
charged which decrease the maximum of imprisonment 
that might have been inflicted, and also the fine, was 
unconstitutional as to that offense for the reason that it 
fixed the minimum of imprisonment at three months; 
whereas, before that time, there was no minimum fixed 
to the Court’s discretion. A careful examination of the 
statutes of ISS discloses, however, the fact to be that in 
no event will the terms of the act permit an execution to 
take place thereunder within less than fifteen days from 
the time of sentence, as provided in the former act. In 
arriving at this conclusion we do not rely in the least 
upon the distinction which some Courts bave drawn 
between cases where time is to be computed from an act 
done and those in which it is to be reckoned from a given 
day; holding that in a former case, the day upon which 
such act Is performed is to be counted, and in the latter, 
not. (See Arnold ef al vs The United States, Cranch, 
104; and also cases cited in Bouvier’s law dictionary 
under the word “Time”) We prefer to rest our decision 
upon something different, and, as we think, more sub- 
stantial. 


The command of the statnte is that a week of time 
shall be fixed by the court within whieh the sentence 
must be executed, such week not to be less than two 
weeks nor more than four weeks from the day of passing 
sentence. We are of the opinion that the week of time 
<0 to be fixed must be held to be a calender week, 7. ¢ a 


period of time extending from twelve, midnight, Satur- 
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day, until twelve, midnight, the following Saturday. By 
consulting lexicographers of established accuracy, this 
conclusion will be found to be in accordance with the 
primary and usual definition given to the word “ week.” 


“ Week—The period of seven days: particulary the 
period of seven days, commencing with Sunday.”— Wor- 
cester. | 

“A period of seven days, usually that reckoned from 
one Sabbath or Sunday to the next.”— Webster. 

“Seven days of time. The week commences immedi- 
ately after tweive o'clock on the night between Saturday 
and Sunday, and ends at twelve o'clock, seven days of 
twenty-four hours each, thereafter.” — Bouvier. 


The word was judicially construed in accordance with 
the foregoing definitions in the case of Ronkendorff vs. 
Tavlor’s Lessee 4 Pet. 361, where it is said: 


“ A week is a definite period of time commencing on 
Sunday and ending on Saturday.” 


It follows from this construction that while in most 
cases more than two full calender weeks must necessarily 
elapse, under the statute, between the time of sentence 
and the execution, in no case could such execution take 
place within less than fifteen days from the date of sen- 
tence. Sunday being anon juridical day, the most favor- 
able case possible in support of the theory advanced by - 
counsel for the prisoner—that the time could be shortened 
under the late act—would arise if a defendant should be 
sentenced upon a Saturday. For convenience we will 
assume that such Saturday is the first day of the month, the 
week of execution could in no event commence to run until 
the third Sunday thereafter—the 16th day of the month— 
which would be the earliest possible day for the sentence 
to be executed under the terms of the act. And the same 
result would follow under the former law, requiring at 
least fifteen days from the time of sentence to the execu- 


15 


tion; as it has been decided in this State that when time 
is to be computed either prior or subsequent to a day 
named, the usual rule is to exclude either the first or last 
day of the designated period and include the other. 
Stebbens vs. Anthony ef. al, 5 Colo., 348. So, under 
either Jaw in the case supposed, a sentence might be 
executed upon the sixteenth day for aught it appears in 
either act to the contrary. 

We are not, on account of the illustration given, to be 
understood as sanctioning the execution of the death 
penalty upon the Sabbath day. Such a course would be 
highly improper, if not positively illegal. If the latter, 
an additional day would be gained under the new law. 

In addition to the authorities hereinbefore cited, we 
refer to the following in support of the conclusions 
reached in this opinion: 

Bishop (‘rim.. Law, Sec. ZS ef. Sey. 
Wharton Crim. Law, See. 31. 

Wade on Retroactive Laws, Sec. 2S5. 
State os. Artin, 59 N. TL, 17%. 
Marion vs State, 20 Neb., 255 


It appearing that the sentence pronounced by the 
District Court is in accordance with the views herein 
expressed, the prisoner must be remanded, and it is so 
ordered. 

Petitioner remanded. 

This is the decision referred to in the petitions herein, 
as being adverse to petitioners. We also file herewith a 
certified copy thereof 

Having ascertained the past and present laws in this 
State, we will consider wherein the law now challenged is 
opposed to the constitutional rights of petitioners. Some 
of the reasons urged against this law are founded upon 
purely sentimental grounds; others have more of a legal 
character. It is doubtless correct to sav that before any 
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law Can be declared a post, facto, it must be in controver- 
tion of some legal right heretofore enjoyed under the 
guarantee of the Constitution, for it is not the policy of 
the law or the courts to see that a “ primrose path” to the 
gallows is provided for those deemed worthy of the law's 
severest condemnation. If the prisoner secures his fair 
and impartial trial, and meets no more severe punish- 
ment than was provided when his crime was committed, 
In fact and in substance, no complaint against the law 
ean avail. We will notice petitioners’ objections in the 
order in which they are set out in the petitions : 


l. “Phe execution is enclosed from public view.” 


it would be sufficient answer to this objection that at 
no time and by no law has there been any direction or 
command that executions shall be public. All this is 
left to the diseretion of the sheriff, who provides the 
place and manner thereof. That he may have been 
accustomed to make executions public, in no Wise de- 
prived him of the discretion to make them private, or to 
restrict the number of those who may be present. Before 
this objection could avail, in auy event, it must appear 
that there was a legal right to a public execution.  Ilad 
the law been changed in this particular alone, of provid- 
ing for private executions, leaving all else unchanged, 
we conceive that this ground of challenge would never 
have been seriously entertained. But the reasons for 
the change are so clearly referable to penal administra- 
tion, and not to change in the punishment, that no good 
reason can be assigned against the law. 


2. “Change of place of execution.” 


This is so fully answered in Carter vs. Burt, 12 Allen 
(Mass.), 424, that nothing more need be said. Besides, 
In Gut vs. State, 9 Wall, 55, affirming S.C o15 Minn, 541, 
this Court held that a change in the place of trial was not 
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ex post facto. It would seem that any change In the law 
that might affect the rese/t of a trial would) be much 
more important to the prisoner than changes affecting 
the proceedings subsequent to conviction, and, therefore, 
with much less reason can objections be urged against 
the latter. 


o “Change of Executioner.” 


All that the prisoner can demand, is that the officer, 
marrying out the sentence of the Court, should do so con- 
formably to the law, with the ordinary regard for the 
dictates of humanity, and the particular official title of the 
executioner makes no difference to him. The statutes 
quoted, show that our laws ar: solicitous that every 
humane consideration should be extended to these unfor- 
tunates, and that it is the command of-our laws that 
such proceeding shall be carried on as mercifully as can 
be. Suppose the office of sheriff were to be abolished, 
eould it be said that convicted murderers had such a 
vested right that a particular oflicer should execute them, 
that a sheriff charged solely with the performance of 
these residuary duties, should be kept in office for the 
purpose of executing old offenders, under penalty of 
having our laws declared ex post facto ? 


4. “Lessens the time in which exeention niav take 
place.” 


This objection, if wel! taken, would be valid, as was 
conceded by our Supreme Court in the opinion herein- 
before printed, but such opinion so clearly defines the 
meaning of the material word therein, “week,” and. so 
clearly shows that the time is not shortened, that nothing 
more will be urged on that point. It will be observed 
that the opinion cites Ronkendort? vs. Taylor's Lessee, 4 
Pet, S61, among other authorities sustaining it. Where 
particular words in a statute live received a judicial 
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interpretation, that meaning attaches the same as if the 
words had been particularly detined in the statute itself. 
And the construction of the laws of a State by its highest 
Court, established by admitted precedent, is binding 
upon the Courts of the United States. 

Randall vs. Brigham, 7 Wall, 525 

Norton vs. Shelby Co., 118 U.S., 425 (439). 

Pease vs. Peck, 18 How., 595 

And numerous other decisions of this Court. 

Therefore the statute of 1859 should be interpreted 

exactly as if its words were, “shall be not less than two, 
nor more than four calendar weeks.” 


I’ this be true, the time is not shortened 


5. “Change of place of imprisonment” 

The authorities cited above, under the third heading, 
are entirely applicable here. It was held in Mason & Ford 
Co. rs Coal Co. 9 Southwestern Reporter 591 ( doeeppoedennent 
deported), citing State vs McCauley, 15 Cal. 455, that a 
statute authorizing the hirieg out of convicts to work for 
private parties, outside the penitentiary grounds, was not 
ec post fucto as to prisoners serving terms prior to the 
law. Under the Statutes of the United States the place 
of confineiment is no part of the judgment, ec parte Water- 
man 33 Federal 24). 

This provision, as was said by our Supreme Court, 
supra, was doubtless made to secure the person of the 
condemned, to provide against possible escape or rescue, 
us well as dangers to himself pending the time till execu- 
tion, and, perhaps, above all reasons, to previde against 
the morbid curiosity and attendant inconveniences too 
often allied with unseemly demonstrations and insane 
frenzies. 

Section 1522, above quoted, expressly provides for a 
change in place of liiprisonment, where the jail of the 


’ 


li 


county where the offense was committed is insecure, and 
under this statute it is the constant and uniform practice 
to convey condemned prisoners, or those charged with 
the more serious offenses, or those of a desparate charac- 
ter, from the primative and insecure jails of our more 
sparsely settled counties, to jails of greater safety. 


6. “Adds travel, chained to car seat.” 


This need not be noticed, except to suggest that 
“travel” is not made part of the punishment, and occurs 
incidentally, if at all, and that a prisoner shall be 
“chained to car seat,” is found nowhere except in the 


imagination of counsel. 


7. “Substitutes strangers for acquaintances.” 


We do not understand what is meant by this, and see 
no reason for answering It. 


SS Adds solitary confinement.” 


To the reasons vive in the above quoted opinion, TT 
re ‘Tyson, can be added that there is no provision of the 
old Jaw requiring the jailer to allow visitors to see con- 
victed prisoners, except an attorney of his choosing, the 
governor, judges, ete. while under the present statute his 
right to see all persons necessary or useful for the full 
protection of his interests and rights, and for the full 
presentation of whatever he may desire to urge, Is amply 


guaranteed. 


Repeals by implication are not favored, and, therefore, 
to the persons specifically named in the act of 188%, as 
being entitled to access to the prisoner, is to be added the 
governor, judges, ete., named in section 2601. His right 
to see and consult such persons is thus put upon a legal 
basis, and is not left to the mere whim and caprice of a 
jailer, and thereby the law has been moderated in the 
Interest of the prisoner, rather than restricted. 
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Y “A evess only to attendants, counsel, pliyvstoian, 
spiiitual advisor of lis own selection, and members of 
the family.” 
What is said above is entirely applicable here, and , ’ 


nothing more will be added. 


10. ‘Allows not even those to see bim, except in 
accordance with prison regulations, which are strict and é 
different from county jail regulatious, or rather no regu- 
lations.” 

Section 2555 provides that there shall be reasonable 
general regulations governing the penitentiary, made by 
men appointed by the governor, confirmed by the Sen- 
ate, and, presumably, men of the ordinary human in- 


stincts. 
These regulations must not be inconsistent with law, 

and hence must allow the person authorized to visit the j 

prisoner, to do so. As we have frequently said above, 

there was no legal duty put upon the jailors under the 

old law, to allow any one to visit the prisoner, except lis 

attorney, the Governor, etc. Nor can it be said that ' 


. | prison regulations are more strict than could be ordinary 
jail regulations, because the latter regulations may 
extend to absolute prohibition, with certain limited excep- \ 
tions.  \iid here again it hay be said, that were the old 
law modified so as to require the jailor to refuse access 


to the prisoner by all persons except those allowed in the 
act of ISS, the matter would be so clearly referable to 
prison regulations and discipline that no question could 
be raised thereabout. ® 


ll. “Changes the person who shall fix the day and 
hour of execution.” 

Under the old law, the exact Hour was left to the ‘dis- 
cretion of the sheriff; with it the Court had nothing to P 
do. In Seaborn vs. State, 20 Ala. 15. it was held that 
Where the statute provided that not more than twenty 
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nor less than ten days should elapse between the time of 
sentence and execution, the statute was merely directory; 
and if more than twenty days are allowed, the Judgment 
of conviction is not thereby vitiated. Bishop, in his 
work on statutory crimes, section 250, approves this 
doctrine, and cites Seaborn vs. State, supra, and English 
cases as authority therefor, and it was held in State vs, 
Oscar, 18 La. Ann. 207, that the time of execution is not 
an essential part of the judgment, and that if the Court 
fails to fix the time of the execution, or if the time has 
expired, the sheriff shall still execute the sentence, or if 
both the Court and sheriff fail herein, the CGovernor, 
under his constitutional duty to see that the laws be 
faithfully executed, may fix the time of execution. It 
seems that at common law the time of exeeution was not 
part of the sentence, and, possibly, that the sheriff car- 
ried out the judgment of the Court in these cases the 
same as he performed his duties under any other judg- 
ment. Under the ordinary rule, that statutes in deroga- 
tion of the common law are to be strictly construed, the 
Alabama and Louisiana cases, above cited, were correctly 
decided, and these views are supported by Wilkerson vs. 
Utah, 99 U.S, 130. 

We believe that several States have this same provi- 
sion as to the executioner fixing the time, though we are 
not aware of any case having arisen under these statutes 
concerning the question whether they were er post facto 
as to previous offenses. 

There would seem to be no more reason to hold this 
law valid becatise the diseretion as to the exact day Is 
changed from the (‘ourt to the warcde li, Chasen it chanyve of 
the Person OF body In Whom discretion formerly reside dl, 
as tothe punishment to be inflicted, and as to other in- 
cidents of the trial, should be considered obnoxious, and 
In Tlolt cx. State, 2 Tex, 565, changing discretion from 


the judge to the jury was held not ex post feeto. “A new 
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tribunal may be erected, or new jurisdiction given to an 
existing Court to try past offenses, and this Is not ex post 
facto.” Com. vs. Phillips, 11 Pick., 28 (31); State vs. Sul- 
livan, 14 Rich. (S. C.), 281; and modes of procedure, as 
argument of counsel, summoning the jury, ete., Is not 
ec post facto; People vs. Mortimer, 46 Cal, 114. And so 
held in State vs. Arlins, 39 N. H., 179, where the law 
decreased the punishment and repealed the right to have 
counsel assigned to the prisoner, compulsory process for 
his witnesses, etc. Laws regulating the challenge of 
jurors, not ex post facto Stokes vs. People, 53 N. Y., 164; 
State vs. Ryan, 13 Minn., 370; Walston vs. Com., 16. B. 
Mon. (Ky.), 15. | 

The twelfth, thirteenth and fourteenth objections 
seem to be etirely sentimental. 


It is apparent that all proper persons are entitled to 
visit the condemned up to the very time and hour of the 
execution. Whatever parting messages are to be given 
and whatever consolation is to be extended, have afforded 
for them ample opportunity. It is doubtful whether, in 
any instance, in the most public execution, where the 
freest access is given, the members of the criminal’s 
family have stood by his side while the noose was being 
adjusted and the trapsprung—whether either the prisoner 
or his family ever can or ever did desire so unnatural a 
surrounding, and its. ould doubtless be considered the 
more merciful law that such possibilities should be ren- 
dered impossible. it will be observed that section 3 of 
the act of 1589, prohibits any persons than the ones 
named “to be present at such execution,” and no prohibi- 
tion is made as to the access to the prisoner of all proper 
persons up to the very time of the execution. Nor can 
the secrecy of the execution or the time thereof in .any 
manner aifect the punishment itself. All that can be 
claimed on this seore is, that the outside world, to whom 
such penalties should act as a deterrent from crime, may 
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not have the example visited upon them in its full force, 
As to the prisoner, his condition is not changed. Aud 
so, under the old law, the exact hour of the execution 
was Within the absolute discretion of the sheriff. 


The same matters may be stated as to the eighteenth 
objection, that “no notice of the hour of execution” Is 
given. 

15. “Nor shall the newspapers publish anything ex- 
cept that he was duly executed according to law, when 
he may not have been executed according to law at all.” 

It is difficult to conceive how this objection affects the 
rights of the prisoner. Whether his execution be private 
or public, newspaper comments are so decidedly ex post 
facto, as to the particular occasion, that it can have not 
the slightest effect on the condition of the prisoner. 
Besides, it cannot be, and is not the policy or intent of 
this law, that acts of barbarism, cruelty or any other 
legitimate grounds of reprehension against the execu- 
tioner, should forever be excluded from the cognizance 
of the proper tribunals, or to forbid that punishment be 
meted out to those guilty of unmerciful acts on so awful 
an occasion. Witnesses are required to be present for 
the purpose of seeing that the execution is entirely 
according to law. The inhibition is directed against the 
too common practice news-mongers have of parading 
sickening details under the disguise of enterprise. 

The sixteenth and seventeenth objections do not bear 
upon the question. 

{{) ” Provides for post mortem dissection 

The statutes of ISS9 provides for no such thing. Its 
language, section! 5, is: “ Immediately after said execu- 
tion a post mortem examination of the body of the convict 
shall be made by the attending physician and surgeon, 
and they shall enter in said book of record the nature 
and extent of such examination 


“Post mortem evamination of a body (med.j)—An exami- 
nation made after the death of the patient "— Webster. 
Thus, in Ebos vs State. 34 Ark. 520, where a witness had 
made a superficial examination of the body, the Court 
said: ‘This was the extent of the post mortem examina- 
tion.” 


Had the statute said autopsy, there might have been 
more validity in this objection, for autopsy is defined in 
medicine to be “dissection of a dead body, for the pur- 
pose of ascertaining the cause, seat, or nature of a dis- 
ease ; a post morfem examination.’ —!Vebster. Autopsy ts, 
therefore, a post mortem examination by dissection. But 
even in that case it is doubtful whether the provision 
would be obnoxious, particularly in view of section 730, 
of our statutes above quote d. 


20. “Takes away the discretion of the Court for pro- 
longing the time of execution from sentence.” 


Several answers may be made to this. 


First—I|t is true that it is not necessary that a statute 
should contain exact words of repeal in order to operate 
usa repeal of a previous statute, provided the purposes 
and provisions of the last statute clearly and = plainly 
Indicate that it is enacted in lieu and stead of the prior 
statute. Roberts rs. State, 2 Overton (Tenn.) 423. But 
the counterpart of this principle is that repeals by impli- 
eation are not favored and a subsequent statute does not 
repeal a prior one, except to the extent that they are so 
irreconcilable that both cannot stand. Tested by these 
principles it appears that the theory underlying execu- 
tions for murder in this State- bas been so changed as to 
provide for private executions, Instead of public ones, and 
that the necessary machinery of law to effect this end 
has been provided. The time elapsing between sentence 
and execution, the penaltics for the crime, and every 
incident of the trial and execution have remained sub 


stantially as before, excep <0) feat as Wis hecessary to. the 
new theory of executions.  Lbenee the power of the Court 
to extend the time, granted by section 729 of our statutes, 
is still in the Court, unaflected by the act of ISS9. 
Though that section provides for an extension of time by 
the Governor, We suggest that his power comes not from 
that section, but from Art LV., section 7 of our Constitu- 
tion: “Phe Governor shall have power to grant reprieves, 
commiatations and pardon after conviction. or 
Second—Every Court has power to control its own 
judgment during the same term—State vs. Daugherty, 70 
[owa, 439, and cases cited, ex parte Lange, 18 Wall, 163. 
Though this last cause holds that the Court can not set 
aside its judgment, even at the same term, where the 
penalty has already been suffered or entered upon, vet, 
where the penalty is death and the imprisonment merely 
Incidental, it can not be said that the penalty has been 


entered upon short of the actual inflicting of death itself, 


Third ~ Authorities above cited. Senborn is, State, 
Dishop on Stat Cr, State vs Oscar and Wiikersou vs 
Utah, maintain the proposition that the statute fixing 


the time of execution Is directory. 


bourth—The prisoner has no vested right In the 
problematical discretion of the Court, for an error in the 
exercise of which no review is provided, and which is 
subject to no control. 


We have given what appears to us to be answers to 
ainst the act of ISSY. kor 


convenlence of reference we will collocute such decisions 


all the objections urged ag 
of various Courts us‘seem to bear upon this question, 
Some cases have been decided upon principles, which 


appear to us to helone rather to the domain of casuists 


than to that of law. 
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Among these is Hartung es. People, 22 N. Y.%5, which 
did not meet the approval of this Court (Wilkerson vs 
Utah, 99 U.S. 130); Shepherd vs. People, 25 N. Y. 406; . 
in re Petty, 22 Kan. 477, which follows the N. Y. cases; 
Ratzky vs. People, 20 N. Y. 124. Others have taken into 
consideration the estimate that mankind by common 
consent have placed upon the different modes of punish- 
ment. Thus, Strong vs. State, 1 Black. ( Ind.) 193, holds 
that a change from whipping to imprisonment in not 
ex post facto. Herber vs. State, 7 Tex 69, suggests a doubt 
on this same point. State vs. Kent, 65 N.C. 311, holds 
that change from whipping and imprisonment as at 
common law to imprisonment in State prison or county 
jail is not obnoxious, both being infamous 


We find plain cases, on one extreme, of ex post facto 
laws, as where less evidence was required to convict, 
State vs Johnson, 12 Minn., 476, where change was from 
death or imprisonment, to death only, Marion vs State, 
16 Neb., 349, and 20 Neb., 236 

We find others decided upon, to our minds, doubtful 
grounds, the New York and Kansas cases svpre.: and, 
others upon exceeding narrow grounds, as where the cost 
of the prosecution Was Increased, Caldwell vs. State, Me) 
Ala., 155. 

(ther laws have been held not ee post facto, us Where 
Whipping was held a less penalty than death, State es. 
Williams, 2 Rich., (S. C.) 418, and this aecords with the 
common judgment of mankind, though opposed to the 
principles of the New York cases. But in all these 
instances the laws under discussion related to some con- 
stituent of the punishment and not to merely penal 
administration, and where the laws have so changed 
that the same penalty ora less one was inflicted than 
under the old law, though inflicted not exactly through 
the same machinery, these laws Lave been held valid. 


Al satlteee * 
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Thus, in Helton vs. Miller, 14 Ind., 577, held that work- 
ing convicts outside the walls of the penitentiary should 
be regarded as a mitigation rather than otherwise, 
Mason & Ford Co. vs. Coal Co., supra., and even where 
the sentence was imprisonment simply, the court may 
order the sentence to be carried vut in a penitentiary 
where labor is exacted from the convicts as part of the 
discipline of the prison. Ex parte Warstendick, 93 U.S., 
306. 


Shaw, C. J., said in Jaequins vs. Com., 9 Cush., 279, 
that the great object of the penal laws was to deter men 
from the commission of crime, and the special objection 
to an ex post facto law, was, that it missed this primary 
object. In harmony with this is the view of all Courts, 
that where the substantial penalty remained the same, 
the procedure by which the penalty was inflicted might 
be changed as the judgment of succeeding ages consid- 


ered best. 


Doubtless there might be instances where a change 
in the punishment from imprisonment in a county 
jail to imprisonment in the penitentiary, would be ev 
post facto, the latter punishment being for an infamous 
crime. Mackin vs. United States, 117 U.S. 348; Parkin- 
son vs United States, 121 '.S., 28!; State vs. Hord, 8 S. 
C., 84; but where, as in this case, where the crime is in- 
famous to the last degree, no additional punishment or 
infamy attaches, because it must be expiated in the peni- 
tentiary instead of the common jail. 


But should the Court consider the law of 1889 ex post 
facto, as to these petitioners, they should be considered as 
never having been in jeopardy, and they can be recom- 
mitted to the custody of the sheriff to be proceeded with 
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under the saine indictments for manslaughter or other 
offense less than murder. 


Packer vs People, 8 Colo, 361. 
Garvev’s Case, 7 Colo., 584. 


Respectfully submitted, 
/)) 
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Attorney General of thé State of Colorado. 
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Of Counsel. 
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Uxirep STaATes OF AMERICA. } 
+ ¥ ’ ’ ¥ P SS Ms 
Slate of Colorado, County ot Arapaho ae . 


BRIBF. 


This is an application fora writ of habeas corpus on the 
ground that the petitioners are unlawfully and = without 
authority of law confined at Cation City in the State peni- 
tentiary of the State of Colorado. 

The illegality of the said confinement of the petitioners is 
based on the following facts : 

That the law under which the petitioners were sentenced 
became such after the commission of the alleged crimes, and 
inflicts a greater punishment than the law in force at the 
time of their commission, and changes and alters the situa- 
tion of the petitioners to their disadvantage, and such law is 
therefore an er post facto law, and is unconstitutional and 
void. 
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The statute of the State of Colorado in question and all 
necessary facts relative to the case have been set out in de- 
tail in the brief already filed. We destre briefly Lo supple- 
ment that brief. 


WHAT IS AN EX POST FACTO LAW ? 


In Calder vs. Bull, 3 Dallas, 390, Judge Chase says: 


“ Third. Every law that changes the punishment and in- 
flicts a greater punishment than the law annexed to the crime 
when committed.” 


In Fletcher vs. Peek, 6 Cranch., 87, Marshall, J., defines 
an er post facto law to be one “ which renders an act punish- 
able in a manner in which it was not punishable when it 
was committed.’ 

In Kring vs. Missouri, LO7 U.S., 221, it is held that— 


“Within the meaning of the Constitution any law is ex 
post facto which is executed after the offense was committed, 
and which, in relation to it or its consequences, alters the 
situation of the accused to his disadvantage.” 


In this case Miller, J., delivering the opinion of the Court 
(p. 255), says : 

“We are of opinion that any law passed after the com- 
mission of an offense which, in the language of Mr. Justice 
Washington, in United States vs. Hall,‘in relation to that 
offense or its consequences, alters the situation of a party to 
his disadvantage : is ahh @4 post facto law: and in the lan- 
guage of Denio, J., in Hartung vs. The People, ‘No one can 
be criminally punished in this country except according to 
a law prescribed for his government by the sovereign au- 
thority before the imputed offense was committed AND 
WHICH EXISTED AS A LAW AT THE TIME,’ ” 


Ay 


In Cummings vs. Missouri, 4 Wall., 520, this Court uses the 
following language: 


“An ex post facto law is one which imposes additional pun- 
ishiment to that then preseribed.” 

“We do not agree with the counsel of Missour: that ‘to 
punish one is to deprive him of life, liberty, or property, 
and that to take from him anything less than these is no punish- 
ment atall? The learned counsel does not use these terms— 
life, liberty, and property—as comprehending every right 
known to the law. Ile does not include under liberty free- 
dom from outrage on the fee lings as well as restraints on the per- 


SO, 


In Shepherd vs. The People, 25 N. Y., 416, the court says: 


“Tf you depart from the principle that a law is ee post 
facto because it punishes the offense in a different manner 
or by a different kind of punishment than it was punish- 
able with when committed, the question whether the law is 
ex post facto is left to judicial discretion; fora decision of the 
question hiust depend Upon the opinion of judges us lo 
whether the new punishment is more severe than the old, or 
whether the new punishment would or would not generally 
be preferred by criminals to the old. The construction of 
constitutional limitations should be left as little as possibl to 
either legislative or judicial discretion.” 


“ PUNISHMENT: Any pain or suffering inflicted on a per- 
son because of a crime or offense.”"— Webster's Dictionary. 


Anderson, in his new “ Dictionary of Law ” (1889), says: 
“In ex post facto laws ‘ punishment’ is svnonvmous with 
chastisement, correction, loss, or suflering Lo thie party Sup- 
posed to be punished, end not only 1) the legal SCTISC, which 
signifies a penalty inflicted tor the commission of crime.” 
See heading: Punishment. 


The theory of an er post fucto law seems to rest upon this 
principle, that if every Individual is bound to society, society 
is not less bound to every Individual by a contract which is 


necessarily obligatory on both sides; or, as Blackstone has it 
(4 Com., *8): 

“The lawfulnsss, therefore, of punishing such criminals 
is founded upon this principle, that the law by which they 
suffer was made by their own consent; it is part of the 
original contract into which they entered when first they 
engaged in socicty ; it was caleulated for, and has long con- 
tributed to, their own security. This right, therefore, being 
thus conferred by universal consent, gives to the State ex- 
actly the same power, and no more, over all its members 
as cach individual member has naturally over himself or 
others.” 


It is admitted in the cases at bar that the act of 1889 did 
not become a law until after the commission of the offenses. 
It is therefore clear under this principle that the law by 
Which these parties were condemned and suffer was not 
made with their consent, it is not part of the contract into 
which they entered, and as regards them it is void (f fn th 
slightest degree it alters their situation to their disadvantage, 
and this is so even though the effect be to leave wo law by 
which the parties could be punished. 

The simple questions in this case, then, are: Does the 
law of 15S? alter the situation of these parties to their dis- 
advantage? Does it change the punishment and inflict a 
greater punishment than the law annexed to the crime 
when committed? Does it render an act punishable in a 
manner in whieh it was not punishable when committed ? 
In other words, does it inflict in any degree greater punish- 
ment, pain, or privation than the act in force at the time 
the offenses were committed ? 


As has been stated in the brief already filed, the law of 
1889 inflicts a greater punishment in at least six respects : 
Ist. It adds solitary confinement. 


2d. It makes it possible that the sentence shall be executed 
within a shorter time. 


we 


8rd. The relatives and friends of the condemned cannot 


visit him. 


4th. It adds the uneerteinty as to when the sentence will 


be executed. 


Sth. It takes from the court discretion to prolong the time 
within whieh the sentence shall be executed. 


Gth. It adds the terrors of a post mortem examination, 


SOLITARY CONFINEMENT. 


The act of ISS? directs (sec. 2) that after the convicted 
person shall be delivered to the warden, the latter “shall 
keep such convicts in solitary confinement until inflie- 
tion of the death penalty.” No such provision appears in 
the act of 1883, which was in foree at the time the ofenses 
were committed. 

It is plain from an examination of the statutes of England 
that solitary confinement was a punishment distinetly in- 
flicted as a “further terror,” and meant to be a peculiar 
hardship and pain to the condemned as well as to prevent 
the perpetration of certain crimes. By statute 25 Geo. IT, 
C. 37, entitled “An act for better preventing the herrid crime 
of murder,” it Is enacted that— 

” Whereas the horrid crime of murder has of late heen 
more frequently perpetrated than formerly ; and whereas it 
is thereby become neccessary that some further terror and pe- 
culiar mark of Infamy be added to the punishment ot deaths, 
now by law inflicted on such as shall be guilty of the said 
heinous offense: 

“VI. And he it further enacted hy the authority aforesaid. 
That from and after such conviction and judgment given 
thereupon the gaoler.or keeper to whom such criminal shall 
be delivered for safe custody shall confine such prisoner to 
some cell separate and apart from the other prisoners, and 
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a) 


that no person or persons whatsoever, except the gaoler or 
keeper or his servants, shall have access to any such pris- 
oner, Without license being first obtained.” 


Previous to this act of Geo. II parties condemned to death 
for murder were confined until execution In the common 


gaol, in the society of their fellow-prisoners. The preamble 
of the act states in unmistakable terms that a further pun- 
ishment is necessary for the prevention of murder, and 


thereupon, as an additional punishment, inflicts the pain of 
solitary confinement. 

The provisions of the act of Geo. II were re-enacted by 
statute 9 Geo. IV, C. 31, but by statute 6 and 7 Will. LV, C. 
30, the additional punishment of solitary confinement, as 
inflicted by the former statutes, was repealed as follows: 


“Whereas, by an act passed in the ninth vear of the reign 
of his late majesty King George the Fourth, it was, amongst 
other things, provided that ‘every person convicted of murder 
should, after judgment, be fed with’ bread and water only, = 
and that no person but the gaoler and his servants and the 
chaplain and surgeon of the prison should have access to 
any said convict without the permission in writing of the 
court or judge before whom said convict should have been 
tried :’ 

Be it therefore enacted. That so much of the said acts 
of the ninth and tenth years, respectively, of the reign of 
his late majesty King George the Fourth as is hereinbefore 
recited shall be, and the same is hereby, repealed, 

“2. And he it further enacted, That from and after the pas- 
sage of this act sentence of death may be pronounced after 
convictions for murder in the same manner, and the judge 
shall have the same power inall respects as after convictions 
for other capital offenses.” 

Gand 7 William LV, C. 30. 
That is to say, without powers to inflict the additional 


punishment of solitary confinement. 


jut the act of ISS of Colorado, in relation to solitary con- 
finement, is more severe even than the act of George II. “By 


the latter, the judge may relax the severity of the statute in 
this regard and grant a license to any one to visit the pris- 
oner. By the former “no person shall be allowed access to 
said convict except his attendants, counsel, physician, a 
spiritual adviser of his own selection, and members of lis 
family, and thea only in aceorlance with prison regula- 
tions.” 

Now if, as often happens, the criminal has no family, no 
religious ties, his solitary confinement becomes absolute. 
Besides, the act of 1889 also provides that within twenty- 
four hours from the time of sentence the convicted man 
shall be removed from the place of trial to the State peni- 
tentiary, and even if he has a family, counsel, or spiritual 
adviser they might have neither means nor power to follow, 
and, again, the solitary confinement would be absolute, with 
ho power in judge, jailer, or in eny one else to relax it. 

Can any one say that this would not be an additional 
punishment, the infliction of pain or privation, the altera- 
tion of his situation to his disadvantage? It might depend 
upon the temperament of the convict, perhaps; but, as Denio. 
J., says (Ilartung vs. People, 22 N. Y., 106) in regard to what 
might be most severe in two given cases: “That would de- 
pend upon the disposition and temperament of the con- 
vict. The Legislature cannot thus CH pe rimeut Hypo the ersminal 
law. ' It is enough, in my opinion, that it changes 
it in any manner except by dispensing with divisible por- 
tions of it.” 

The statutes of England enacting that solitary confine- 
ment be inflicted for punishment of crime are so numerous 
that only a few need be pointed out. It seems clear from 
these statutes that no court can inflict the additional pun- 
ishiment of solitary confinement without statutory authority. 
By act 24 and 25 Viet., C. 09, entitled, Of Counterfeiting 


‘ 


Coin, the words “ with or without solitary confinement ” are 
introduced in every section, and finally by section 40, even 


this is limited as follows: 


) 


“Src. 40. Whenever solitary confinement may be awarded 
for any offense under this act, the court may direct the of- 
fender to be kept in solitary confinement for any portion or 
portions of his imprisonment, * * * not exceeding one 
mouth at any one time and not exceeding three months In 
any one vear.” 

1 Russell on Crimes, 104: 
See also 24 and 25 Viet., C. 100, On Destroying In- 
fants in the Mother’s Womb. 


Section 58 of this act punishes “with or without solitary 
confinement,” and by section 70— 


“Whenever solitury confinement may be awarded for any 
offense under this act, the court may direet the offender to 
be kept in solitary confinement for any portion or portions 
of any imprisonment which the court may award, not ex- 
eeeding one mouth at any time, and not exceeding three 
mouths in any one year; and whenever whipping may be 
awarded for auy offense under this act, the court may sen- 
tence the offender to be once privately whipped.” 


Would it for a moment be said that whipping was not an 
additional punishment? And yet in this act, whipping and 
solitary confinement are named and inflicted, and their use 
restricted in the same way. 

See also 2 Russell on Crimes, * 67, quoting from the 
present “ Larceny Act.” 

Ifere solitary confinement and whipping are inflicted and 
limited Ly the same section of the act (see. 119). 

Also 2 Lussell on Crimes, * 849, quoting from the present 
Forgery Act. . 

Also 2 Russell on Crimes, * 1022, quoting from the present 
Malicious Injuries Act. 

Here solitary confinement and whipping are again in- 
flicted and restricted by the same section (see. 75). 

And many others, and in all eases where the punishment 
of solitary confinement is enacted, the statute, knowing the 
severity of such punishment, restricts it to one month, and 


9 


never for more than three months, in any year. Such 
statutes show clearly that the law-makers of England dis- 
tinetly recognize solitary confinement not only as a punish- 
ment, but as a severe one, and inflicted only in special eases, 
and then with restrictions. 

Authorities on the subject of Penology are unanimous in 
calling solitary confinement a punishment of the severest 
character. 

Larousse, in the “ Dictionnaire Universel,” in the well- 
known article on Prisons, states certain punishments in- 
flicted by French law. 

Among others, he says, are: 

(3.) Solitary reclusion ; and adds, that this punishment ts 
“une peine trés-rigoureuse,’ and in all eases it is limited to 
one month. 

The article entitled Prisons, in the Eneyelopedia Britan- 
nica, sums up the laws of the different States of Europe on 
the same subject. 

In England the theory of solitary confinetmnent, as a gen- 
eral punishment, at one time obtained and was in force for 
atime at Millbank Prison. Its usel asted for only a short 
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time, “as experience showed that it was Impossible for a 
man to resist for any time tle horror of solitary confine- 
ment.” 

Speaking of the old cell-system cul Auburn, N. | * of soli- 
tary confinement, Bonnet says : 

“At Auburn several prisoners died, many became insane, 
and the authorities, frightened at such a barbarous system, 
were forced LO repeal ty (See Larousse, Prisons.) 


Iii the above-quoted article on Prisons in the Encyclo- 
pedia Britannica, the author, Arthur Griffiths, for many 
years governor of Millbank Prison, says: 


“The sentence of penal servitude consists of three distinet 
periods or stages: (1.) That of probation endured in separate 
confinement at a socalled ‘close’ prison—this period of 
almost unbroken solitude—is one of severely penal character.” 

9 
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Speaking of the same subject in Belgium, he says: 

“The prisoner lives in association with the prison staff, 
not with his fellow-criminals. * * * The Belgian au- 
thorities insist that the dread of the punishment has lad a 
marked effect.” 


In all cases where prisoners have been condemned to this 
sulitary confinement the sentences have been shortened, for 
“as the treatment was more severe, Justice demanded a cur- 
tailment of the penalties.” 

Speaking of Russia, he says the law fhere is that “ prison 
offenses are punished by relegation to a solitary cell.” 

By a law of Austria of April 1, 1872, where prisoners are 
condemned to solitary confinement “it is provided that two 
days of solitary confinement passed in a cell are to be reck- 
oned as three in the term of sentence.” Isolated confine- 
inet is the second of the three severest penalties. (See 
American Cyclopedia—article, Prisons.) 

Irom these facts it is evident that solitary confinement 
has always been, and still is, considered a most rigorous pen- 
alty and punishment. In the old statutes it is distinetly 
called a “ further terror,” necessary to be inflicted in addition 
to the death penalty, in order to prevent murder. It was 
never inflicted without distinct statutery authority, and 
where so inflicted in the present English statutes its use is 
always restricted. ‘This same view obtains in most of the 
States of Europe, where it is often called a “ peine trés-rigou- 
reuse’ anc other terms to the same effect. 

The infliction of solitary confinement enacted by the Col- 
orado statute of 1889 is clearly an additional punishment. 
This statute changes the punishment, and inflicts a greater 
one than the law annexed to the crime when committed. It 
alters the situation of the accused to his disadvantage, and 
is therefore cr post facto and void. 


1] 
IT. 


SHORTENING THE TIME WITITIIN WIIICHILE THE SENTENCE MAY 
BE EXECUTED. 


By the terms of the law of 1885 the punishment of death 
shall be “at such time as the court shall direct, not less than 
FIFTEEN nor more than twenty-five days from the time 
sentence is pronounced.” 

By the law of 188 it is enacted “the judge passing such 
sentence shall appoint and designate in the warrant of con- 
viction a week of time within which such sentence must be 
executed ; such week so appointed shall not be less than two 
nor more than four weeks from the day of passing such 
sentence.” 

It is apparent that under the law of 1889 the life of the 
condemned may be shortened by one day. 

If the law alters the situation of the party to his disad- 
Vantage in the slight st deqrer, or if,in the words of Mr. Jus- 
tice Miller in Kring vs. Missouri, there is a “slight variance,” 
it is ex post facto and void. ‘This isa fundamental principle 
which should not be violated. 

In Commonwealth vs. MeDonough (95 Mass., 5S1) the 
court says: 

“Though it is desirable that all offenders against our 
penal laws should be punished, vet it is better that one 
should occasionally CSCAPe than that the fundamental prin- 
ciples of the criminal law should be violated.” 


Quoted and approved in Garvey vs. People, 6 Col., 571. 


ITT. 
THE RELATIVES AND FRIENDS OF THE CONDEMNED CANNOT 
VISIT TIM, 


This point has been fully dwelt upon under the head of 
solitary confinement. By the act of 1889, within twenty- 
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four hours after conviction the condemned must be taken 
to the State penitentiary, which may be hundreds of miles 
from the county wherein such conviction is had. This re- 
moves him far from family and friends. The act next bars 
from him his friends and all persons, except members of his 
family. If he has no family, or they cannot come to him, in 
consequence of this removal ordered by the act, his solitary 
confinement becomes absolute. 


IV. 


IT ADDS THE UNCERTAINTY AS TO,.WHEN THE SENTENCE 
WILL BE EXECUTED. 


The statute of 1SS9 enacts that— 


“The time fixed by the said warden for said execution 
shail be by hin kept secret, and in no manner divulged, CX- 
cept privately, to the persons by him invited to be present as 


aforesaid.” 


By this provision the condemned is left in uncertainty as 
to the time of execution until the last moment comes. This 
is the method in use in Franee, and the horror of it to the 
condemned has been deseribed by a seore of writers. In 
the article entitled “ Lufeution Cupitale” (Larousse: Diction- 
naire Universel) Maxime du Camp, who has made special 
study of executions, deseribes graphically the terribie teti- 
sion that this uncertainty brings to bear on the condemned. 
He is “sleepless, unquiet, restless, suspicious of everything.” 
Every minute may be his last. 

By a statute of Kansas a convicted murderer, after one 
vear’s hard labor, is hanged, but no day fixed. Speaking of 
the mental condition of the prisoner after the expiration of 
this year of labor, the court in Ja re Petty, 22 Kansas, 482, 
Sys: Fijoafe I3f 

“Under the act every moment of the prison life of the 
convict, * * * like the alleged lot of Damocles, is eim- 
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bittered by the dread of impending death. The sword is 
indefinitely suspended over his head, ready to fall at any 
time.” 


This uncertainty prescribed by the statute of 1SS9 is an ad- 
ditional punishment of the severest kind, and renders the 
act clearly ee post fucto and void. 


It REMOVES ABSOLUTELY FROM TITE COURT ANY AND ALL 
DISCRETION TO PROLONG TIIk TIME WITHIN WHICH Tilk SEN- 
TENCE SHALL BE EXECUTED. 


Under the law of 1883 the court was authorized to pro- 
long the time of execution indefinitely. The law of 1589 
does away with this discretion absolutely and directs that 
execution must take place within four weeks. 


In King vs. Missouri, 107 U.S., 230, Miller, J., delivering 
the opinion of the court, says: 


“Tn Commonwealth vs. McDonough, 15 Allen, 5S1, it was 
held that a law passed after the commission of the offense of 
Which the defendant stood charged, which mnitigated the 
punishment, as regards the fine sud the maximum of im- 
prisonment that tilelit be inflicted, was an er post facto law 
as to that case, because the minimum of imprisonment was 
made three months, whereas before there was no mininewm 
limit to the court's diseretion. Viits slight variance in the 
law was held to make it ee post juctoand void as to that case, 
though the effect of the decision was to leave No law by which 
the defendant could be punished, and he was discharged, 
though found guilty of the offense.” 


By the law of 1885 the time of execution might be pro- 
longed indefinitely by the court for good cause. Such dis- 
cretion has always existed in the English courts. (See Rex 
vs. Llensey, | Burr., 650.) The removal of all such diseretion 
by the act of 155%) clearly alters the situation of the parties 


LO their disadvantage and renders such auch Cv post feu Oo, 
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14 
VI. 
DISSECTION, 


The statute of 1889 enacts that “ immediately after said 
execution a post-mortem examination of the body of the con- 
vict shall be made by the attending physician and surgeon.” 

From the earliest times until to-day the thought of invol- 
untary dissection after death has been and still is one of 
terror to many and of repulsion to all, and clearly comes 
within the language “ outrage on the feelings,” which Field, 
J.,in Cummings vs. Missouri (4 Wall., 520), holds to be pun- 
ishment within the meaning of an ex post facto law. 

In the early history of English law we find dissection 
after death superadded by statute as a punishment only to 
the most heinous crimes. Blackstone never mentions It 
without some accompanying word of “ terror,” “ pain,” or 
“ diserace.” 

In his Commentaries (LV, * 18) he says: “And in Eng- 
land, besides the additional terrors of a speedy execution and 
ra subsequent CXposure Or dissection, robbers nave il hope of 
transportation, which is seldom extended tov murderers. This 
has the same effect here as in China in preventing frequent 
assassination and slaughter.” 

That any outrage to a dead,body isa punishment is clearly 
set down by Blackstone. TH his Commentaries (1V, * 190) 
he says: “ What punishment can human laws inflict on one 
who has withdrawn himself from their reach’? They can 
only act upon what he has left behind him—as by an igno- 
minious burial in the highway, with astake driven through 
his body.” 

Speaking of “judgment” and additional punishment, he 
says (Com., IV, * 576): “Of these some capital, which ex- 
tend to the life of the offender, and consists generally In 
being hanged by the neck until dead, though in very atrocious 
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Crimes, other circumstances of lerror, pai, or disgrace are super- 


added, * * , ais ‘i murde 7. @ publie disse clion.” 


According to the laws of England the body of a criminal 
could not be dissected except when it was so authorized by 
statute, and this additional punishment was considered so 
severe that it was inflicted only for the prevention of the 
most atrocious crimes. By statute 25 George II, C. 57, en- 
titled “An act for preventing the horrid crime of murder,” 


it was enacted: 


“That whereas the horrid crime of murder has been of 
late more frequently perpetrated than formerly ; get or: 
and whereas it is thereby become necessary that some further 
lerror and peculiar mark of a, be added to the punishinent 
of death, now by law inflicted : 

* Be if enacted hy thir authoriay (hore anid, That the body 
of such murderer so convicted shall be * delivered 
to the COM Many of SUPOQCOTIS, nic shall be diss eted anid anatlo- 
mized by the said surgeons or such persons as they shall 
appoint.” 


This statute was re-enacted by statute 9 George IV, C. 31, 
entitled “An act for consolidating the statutes of Mngland.” 

These acts continued in force until 1852. In that year 
the crimes of the well-known Barke and lis associates, who 
murdered many persons for the purpose of selling their 
bodies to surgeons, created such an intense excitement 
throughout all Ei gland and such a horror of the practice 
of dissection, that the statute Zand 3 William ITV, C. 75, was 
enacted. by section NVI of this statute it is enacted : 


“And whereas an act was passed in the ninth vear of the 
reign of his late majesty, for consolidating and amending 
the statutes of England relative to offenses against the per- 
Soni, by which latter act it Is enacted ‘ that the body of every 
person convicted ot murder shall, after execution, either be 
dissected or huny in) chains, as to the court which tried the 
offender shall seem meet; and that the sentence to be pro- 
nounced by the court shall express that the body of the 
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offender shall be dissected or hung in chains, whichsoever 

P ? 
of the two the court shall order: 

“Be it enacted, Viat so much of the last-recited act as 
authorizes the court, if it shall see fit, fo direct that the body 
of a person convicted of murder shall, after execution, be dissected, 
be, and the same is hereby, repealed.” 


By this same section the court, if it sees fit, is still au- 
thorized to condemn the body to be hung in chains, showing 
that, of the two, the hanging in chains was considered the 
lesser punishment. 

This repealing act shows eonclusively that authority to 
inflict the additional penalty of dissection after death, existed 
only by statutory enactment; and the old acts ordering this 
“ further terror” of dissection having been repealed, there 1s 
to-day no power in the English courts to inflict it. 

This wide-spread and instinctive horror of any act tend- 
ing towaid the desecration, mutilation, or dissection of the 
human body after death is too well recognized to be dwelt 
upon. Such a feeling is often bound up with religious be- 
lief, in men’s most sacred hopes—for many believe, and on 
biblical authority, that mutilation of the body on earth 
means mutilation throughout eternity. It is one of man’s 
most natural rights that his body shall remain inviolate, 
and dissection is a most grievous “ outrage on the feelings,” 
“a peculiar mark of ignominy,” the keenest “ additional 
terror” to any man, and especially toan ignorant criminal, 
Whos: mind has already been sensitized and haunted by the 
“horror of solitary confinement.” This natural right no 
State can abridge, no court can take away, without the con- 
sent of the eriminal, and this implied consent cannot be 
extorted by a law passed after the commission of the crime, 
and inflicting a punishment which did not exist at the time 
the crime Was commited. 

That dissection is a punishment under the definition of an 
ex post fuelo law there ean be not the slightest doubt. The 


statute of 1889 inflicting such additional punishment is ex 
post facto and void. 

It being manifest that the act of 1889 renders an act pun- 
ishable in a manner in which it was not punishable when 
committee, that it inflicts a greater punishment than the 
law annexed to the crime when committed, that it alters 
the situation of the accused to their disadvantage, the said 
act is ex post facto and void, and the prisoners should be dis- 
charged. 

Hartung vs. People, 22 N. Y., 95. 
Commonwealth vs. McDonough, 95 Mass., 581. 
Shepherd vs. People, 25 N. Y., 406. 
Hirschburg vs. People, 6 Col., 145. 


Respectfully submitted, 
A. T. Brirron, 
Ilexnry Wise GARNET?T. 
W. V. R. Berry, 


Of Counsel for Petitioners. 
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APPLICATION OF JAMES J]. 
MEDLEY FOR A WRIT OF 
HABEAS CORPUS. 


IN THE MATTER 


APPLICATION OF JAMES H. 
SAVAGE FOR A WRIT OF 


HABEAS CORPUS. 
UNITED STATES OF AMERICA. 
State of Colorad. i‘ SS 
Country or ARAPAHOE. | 
BRIEF. 


ROBERT W. BONYNGE, 


Counsel tor Petitioner Medley. 
MORRIS, TEBBETTS & STOWELL, 


Counsel fer Petitioner Savage. 


Of Counsel. 
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The Supreme Court 


L'nited States. 


IN THRE MATTER 
to) Pitt 


APPLICATION OF JAMES J. 
MEDLEY FOR A> WRI’ 
OF HABEAS CORPUS. 


UNITED STATES OF AMERICA, 
State of ( vlorado, SS, 
Counry oF ARAPAHOE, ) 

Now comes the petitioner, James J. Medley, by his 
counsel, and moves this Llonorable Court for leave to file 
a petition praying that a writ of habeas corpus may issue 
from this Court, and submits threon the accompanying 
brief. 

It appearing that the said petitioner is now under sen 
tence of death, and his counsel be Ine advised that execution 


of such SCcHtCnce IS fixed for Sone day iW the fourth week 


‘ if a! a3 - ts 
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IN 


The Supreme Court 


L'nited States. 


IN THE MALTFER | 


APPLICATION OF JAMES J. 
MEDLEY FOR A> WRI 
OF HABEAS CORPUS 


UNITED STATES OF AMERICA, ) 
State of Colorado, SS. 
Country oF ARAPATLOI ) 

Now comes the petitioner, James |. Medley, by his 
counsel, and HMMOVes this llonorable Court for leave to hile 
a petition praying that a writ of habeas corpus may tssue 
from this Court, and submits threon the accompanying 
brief. 

It appearing that the said petitioner is now under sen- 


tence of death, and his counsel being advised that execution 


f such sentence ts fixed for some day in the fourth week 
of the month of December instant, the speedy action 
of this Honorable Court in the premises ts carnestly 
praved. 

Respectfully submitted, 


ROBERT W. BONYNGE, 


RAT 
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IN 


The Supreme Court 


United States. 


IN THE MATTER 

or TM 

APPLICATION OF JAMES 
H. SAVAGE FOR A WRIT 
OF HABEAS CORPUS. 


UNITED STATES OF AMERICA. ) 
State of Colorado. SS, 
COUNTY Ol ARAPAILOE, j 


Now comes the petitioner, James LI. Savage, by his 
counsel, and moves this Honorable Court for leave to file a 
petition praving that a writ of habeas Corpus may Issuc from 
this Court and submits thereon the accompanving brief. 

It appearing that the said petitioner is now under sen- 
tence of death, and his counsel being advised that execu. 
tion of such sentence ts fixed for some dav in the fourth 
week of the month of Yecember instant, the Sp “ls action 
of this Honorable Court in the premises ts earnestly prayed. 

Respectiully submitted, 
MORRIS, TE BBETIS & STOWELE, 


Counsel for Petitione 
th; % 
ficsny by, ree 


rs 


IN 


The Supreme Court 


L'nited States. 


IN THlk MATTER 

APPLICATION OF JAMES J. 
MEDLEY FOR A WRIT OF 
LLABEAS CORPUS. 


IN THE MATTER : 
OF THI | 


APPLICATION OF JAMES TI 
SAVAGE FOR A WRIT OF \ 
HEABEAS CORPUS. 


UNITED STATES OF AMERICA, } 


Slate of ( Morade. v4 
Counry oF JARAPATION | 
BRIEF. 


This is an application for a writ of habeas corpus on 
the cround that the petitione! is unlawfully, and without 
authority of law, confined at Canon City in the Stat Peni- 


tentiary of the State of Colorado 


> 


+ 


IN 


~ A ea 
seein 
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The illegality of the said confinement of the petitioner 
is based on the following facts: That the law under which 
the petitioner was sentenced was passed after the commis- 
sion of the alleged crime, and inflicts a greater punishment 
than the law in force at the time of the commission of the 
crime, and changes and alters the situation of the petitioner 
to his disadvantage, and ts therefore an cv post facto law, and 
unconstitutional, 

The law in force at the time of the commission of the 
crime is found in the General Statutes of the State of Colo- 
rado. ISS 3, page 297, Section 2 8 which provides, among 
other things, as follows : 

“ Every person convicted of murder of the first degree 
‘shall suffer death, and every person convicted of murder 
‘of the second degree shall suffer imprisonment in the pen- 
“itentiary for a term not less than ten vears, and which may 
‘extend to life.” 

Also at page 301 of the General Statutes of the State 
of Colorado, Section 41, which ts as follows : 

“ The manner of inflicting the punishment of death shail 
“be by hanging the person convicted by the neck until 
‘death, at such time as the Court shall direct, not less than 
“ fifteen nor more than twenty-five days from the time sen- 
“tence is pronounced, unless for good cause the Court or 

(sovernor may prolong the time.” 

The law under which the petitioner was sentenced is 
found in the Session Laws of the State of Colorado, ISSo, 
at Page 118, and ts as follows: 

“oan Act Relative tothe Time, Place and Manner of 
“—Tnfliction of the Death Penalty, and to Provide Means for 
“the Infliction of such Penalty: and Making it a Misde- 
*meanor, Puntshable by Fine or Imprisonment, to Disclose 
“or Publish Proceedines in Relation Thereto. 

* Be it enacted by the General Assembly of the State 
“of Colorado: Section 1. The Commissioners of the State 
“Penitentiary, at the CXpcnse of the State of Colorado, shall 
“pros ide a suitable room or place enclosed from public View 
“within the walls of the penitentiary, and therein erect and 
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“construct, and at all times have tn preparation, all necessary 
“scalfolding, drops and appliances requisite for carrving int 
“execution the death penalty > and the punishment of death 
“must, m cach andl every case of death scntence pronounced 
“in tits State, be mitacte Tis the Wa 


oid - — ~~ - | 
Penitentiary in the roo: or place ane 


] aie 
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with the appliances 


l by hangin 


| 
provided as aforesar ich convict by the neck 
“until he shall be dead. 


‘See. 2. Whenever a persen convicted of a crime, 


“the puntshment whereof is death. and such convicted pet 
‘son be sentenced to suffer the penalty of ceath, the judge 
“passing such sentence shall appoint and destenate ino the 


Warrant of conviction a weck of time within which such 
“semence must be executed; such week, so appointed, 
“shall be not less than two nor more than four weeks from 
“the dav of passing such sentence. Said warrant shall be 
“directed to the Warden of the State Penitentiary of this 
“State, commanding said Warden to do exceution of the 
“sentence imposed as aforesaid, upon some day within the 
“week oof time designated ino said warrant, and shall 
w delivered to the Sheritf of the county wherein such 
sconviction is had, who shall within twenty-four hours 
“thereafter procecd to the said penitentiary and deliver such 
“convicted person, together with the warrant as aforesaid, 
“to the said Warden, whe shall keep such conviet in soli 
“tary confinement unt’! infliction of the death penalty ; and 


“a , ' , 
“he pcrson shal] by allowed ACCES lo Saud convict, Cnc prt 


“his attendants. counsel. physician, a spiritual adviser of hi 


‘own selection, and members of his family, and then only 
“in accordance with prison regulations 

“See 2 Phe particular day and hour of the execu 
“tion of said sentence, within the week specified ino said 
‘warrant, shall be fixed by sand Warden: and he shall «in 


‘to De present tl 


wereat the Sheriff of the county wherein 
“the conviction was had, the chaplain and physteian of thy 
“penitentiary, one practicing surgeon resident im the Stat 
“the spiritual adviser of the convict, if any, and six) repu 
“table citizens of the State of full ave Sud Warden ria 
“also apport three «dl Poti irds to assist him im ene 
“cuting said sentence, and said) Warden shall permit no 
“person or persons to be present at uch execution 
“except those provided for my oti -eCcTION L hie Tithe 


nv said Warden for said exccution shall be bv him 


ase () cso 


“kept secret and in no manner divulged, except privately to 
“the persons by him invited to be present as aforesaid ; and 
“such persons so invited shall not divulge such invitation 
“to any person or persons Whomsoever nor im any manner 
“disclose the time of such execution. All persons present 
“at such execution shall keep whatever may transpire 
“thereat secret and inviolate, save and except the facts cer- 


“tified to by them cs heremafter provided, No account of 


“the details of any such execution, beyond the statement of 
“the fact that such convict was on the day in question duly 
“executed according to law at the State Penitentiary, shall 
‘in any manner be published in this State. 

“Sec. 4. Upon receiving notice from said Warden 
“of such execution, it shall be the duty of said Sherif to 
“be present and witness such execution ; and shall reecive 
“and cause the certified transcript of record of said execu- 
“tion, hereinafter specified, to be filed within ten davs after 
“said exccution, in the office of the Clerk of the Court in 
“which said conviction was had; and the said Clerk shall 
“record said transcript at length in the records of the said 
‘case. In case of the disability, from illness, or other suff- 
“cirent cause, of said Warden or said Sheriff to be present 
“at such execution, it shall be the duty of their respective 
‘deputies, acting in their place and stead, to execute said 
‘warrant, and to perform all other duties in) connection 
“therewith and by this act imposed upon their principals. 

~ er. 5. Said Warden shall keep al book of record, 
“to be known as record of executions, in which shall be 
“entered at leneth the reports herematter specified, lmme- 
“diately after said execution a post mortem examination 
“of the body of the convict shall be made by the attending 
“ physician and surgeon, and they shall enter in said book 
‘ot record the nature and extent of such examination, and 
‘sign and certify to the same. Said Warden shall also 
“ammediately make and enter in said book a report setting 
“forth the time of such execution, and that the convict 
“(naming him) was then and there executed in conformity 
“to the sentence specified in the warrant of the Court 
“(naming such Court) to him directed, and in accordance 
‘with the provisions of this act, and shall insert in’ said 
“report the names of all the persons who were present and 
‘witnessed said execution, and shall procure each and 
‘every of such persons to sien sail report with their full 


‘name and place of residence before leaving the place of 


‘execution; and said Warden shall thereupon attach his 
“ certificate to said report, certifving to the truth and cor- 


a 


* 


*recthess thereot, and shall immedtateiv deliver a certified 


_ 
* 


transcript of said record entey to said Sheritt. 
“Sec. 6. Any person who shall violate or omit. to 
‘comply with Sec. 3 of this act shall be guilty of a misde 


meanor, and upon conviction thereof be punished by a fine 


of not less than Sso nor more than S500, or by imprison- 
“ment in the county jail for not less than thirty davs nor 
‘more than six months. 

‘Sec. 7. The Warden, or other person acting in his 


f 


stead who performs the duties imposed upon him by this 


- 


act, shall be paid for his serviees out of the moneys pro 
vided for the maintenance of said State Penitentiary the 
“sum of fifty (50) dollars; and the said sheritt shall be 


* 
* 


“paid for his services by the county where such conviction 
“was had the sum of 25 dollars, together with his mileage 
“fees as provided by law. 

“See. 8. All acts and parts of acts inconsistent with 
“the provisions of this act are hereby repealed. 

* Approved April 1c), ISSo. 

Section 1g of Article V, of the Constitution of the 


’ 


State of Colorado, as amended November 4, 1884, is as fol- 


lows: 

“No Act of the General Assembly shall take cffeet 
“until ninety days after its passage, unless in case of emer- 
“oencyv (which shall be expressed in the preamble or body 
“of the act) the General Assembly shall. 1D\ vote of two 
“thirds of all the members clected to cach house, otherwise 
“direct. No bill except the general appropriation for the 
“expenses of the government only, introduced in cither 
“house of the General Assembly after the first thirty davs 


“of the SESSION shal! ine Crldde’ al law 


So that the said Act of tS8q) did pot become a law 
until the nineteenth dav of July, PSSq 

Phe crime for which James J. Medlew was indicted, 
and under which he was found cuilty and sentenced. was 
committed on May 13, 188 g,and the crime for which James 


H. Savage was indicted, and under which he was found 


culty and sentenced, was committed on June 24, 188g. 


ins Tees 


Article 3 Section (), of the United States Constitution 

is as follows: 
No bill rf att under or cv p SS facto bay shall be 

- passed. 

Article 1. Section to, of the United States Constitution 
provides : 

“No State shall pass any bill of ; 
attainder or er post facto law. 


WHAT IS AN EX POST FACTO LAW? 

In Calder vs. Bull, 3 Dallas, 390, Judge Chase says: 

* T wall state what laws I consider er post facto laws, 
within the words and intent of the prohibition : 

“forst—lKvery jaw that makes an action done before 
the passing of the law, and which was innocent waen done, 
criminal, and punishes such action. 

* Second—kvery law that aggravates a crime, or makes 
it ereater than it was when committed. 

* Thoid’—lkverv law that changes the punishment, and 


inflicts a greater punishment than the law annexed to the i 
crime, When committed. h 

“Fourth—lwvery law that alters the leval rules of evi- - 
dence, or receives less or different testimony than the law “2 
required at the time of the comunission of the offence, in 


order to convict the offender.” 


In United States vs. Hall, 2 Wash., 373, is the follow- 


i] 
Ing definition: 5 

“Aner post facto law is one which in its operation . 
makes that criminal or penal which was not so at the time b 
the action was performed, or which increases the punish- eee 
ment; or, in short, which in relation to the offence, or its ; 
consequences, alters the situation of the party to his disad- “~~ 
vantace.- 

In Fletcher vs. Peck, 6 Cranch, 8&7, Jud <i Marshall 


defined an crv post facto law to be one “which renders an 
: , ! , 1 : : : . . = ‘ . “ .« 

act punishable in a manner in which it was not punishable 
] —_ ° . —e Ba 

when it Was Corn Mitt a. 


In Kring vs. Missourl, 107 U.S... 221, it was held that 


‘ 


within the meanine of the Constitution, anv iw is er post ) 


haclo which is enacted ‘ fter th 


which.n relation to it or its conse 


ti of the accused to 
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IS THE LAW OF 


The law of tSSxv 
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passed after the « 
changes the punishment and 
of the commission of the crime. in 


to-wit. 


S mir nce Wals committed, ana 


lis cdisadvanta 
\ 
Dickinson, 2 


327, 
fey parte Bethurum, 66 Mo., 205. 
Murray vs. State, | Pex. App. 417 
Dawson vs. State, 6 Tex... 347 
Boston Cummins, 16 Ga, 102. 
Davis Ballard, 1 | | VMiarsh. (Nwv.) 502. 


1889 AN EX POST FACTO LAW ? 


j 


than the law of 1882. which was the law in foree at the time 


(1) It adds solitarv confinement t »the punt 


: (2) It makes it possible that the sentence shall be executed 

4 ‘ . . ‘ . 

within a shorter time than under the law of t8823. 0 (2) The 
te 

petitioner s relatives and frends, not members of his family, 
cannot visit him. | } ) It adds to the terror of death the un 

‘ . 

f certainty as to when the sentence will be executed. (3) I 

— renders his death certain within four weeks from the date of 

; — sia 3 o . t] . , sat ‘ ] — — , ! : at 
SCTILG nee, tiking fromt le L Our J ip i} Nite proion ii 

time within which the sentence shall be executed. (6) I[t 

ian adds the terrors of a fos/ mierfom exNamination 

| 

la Hartune vs. The People, 22) N. Y., 95, the Court 

~= 2 ’ ‘ ; . ; ; ‘ 

- held that the provision requirin minement at hard labor 
in the State prison for one vear pr to the infliction of thy 
death penalty increased the p hment, and made the pun 
ishment ereater than it was when thr Ine Was committed 

In Commonwealth vs. MeDon n.o8 Ma eSBs i 
Walls decided that thr haw chacth dat t}) CoOtiisston «of 
‘ the offense of which the detendant mirved which ce 
“ 
my 


PLICTICCsS 


alters the situa 
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Murphy ~ £3 
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wile law because it was 
: 

w alleved crime, and 

a greater punishment 


the followine 1 pects, 


pent. 
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creased the maximum of imprisonment that might have 
been inflicted and also the fine, was unconstitutional as to 
that offense for the reason that it fixed the minimum of im- 
prisonment at three months; whercas before that time there 
Was no minimum fixed to the Court’s discretion. 

So under the law of 1883 there was no maximum of 
time fixed to the Court's discretion as to when the sentence 
should be executed, while under the law of 188g the sen- 
tence must be executed within four weeks from the day of 
sentence. 

Again, under the Act of 1883 the sentence could not 
be executed within less than fifteen days from the time sen- 
tence was pronounced, whereas under the Act of 188g it 
shall not be less than two weeks, nor more than four weeks 
from the day of passing such sentence. So that the law 
of ISSg renders 1 possible that the len th of the prisoner's 
life may, by the sentence of the Court, be shortened at least 
one day. The principle involved is the same whether the 
life be shortened one day OF ONC VCar, Shieht changes inthis 
respect have been held sufficient to render laws er fest? 
facty and void as to past offenses. | 

A statute which changes the penalty for failure to ring 
a locomotive bell at crossings, from $50 absolutely to any 


sum not excecding S100, is ev pest facto and void as to past 


offences 


‘Wilson vs. Ohio, cte., R’v., 64 TL, 5.42. 
[3 Petty, 22? Ka » 
Arng vs. Mo., 107 U. S., 22 
Sheplh rd vs. People, 25 N. = joo 
Llirschburg vs. People, 6 Col 
Garvey vs People, t) Colo., 530 
Cooley's Const. Lim., See. 270, ¢7 eo 
Moore vs. State, 43 N. J. L., 203 
Murray vs. State, svpra. 


Caidwell vs. Stat an Ala.. Is 3 


Phe law of PASG. in relation to the offence and Its Col- 


sequences, alters the situation of the petitioner to his disad 
vantage, in the following respects: (1) It removes him 
within twenty-four hours from the time sentence is pro 
nounced from the place of trial to the State Penitentiary, 
except in cases Where conviction is had in the county wher 
the State Penitentiary ts located, and deprives him of the 
privilege of counsel altogether, or at an inercased expense. 
(2) It deprives him of the privilege of arranginy his affairs 
of business, CANCE Ji with SOIC member crt hits family, attend 
ant, counsel, physician or spiritual adviser, and then only 
In accordance with prison regulations. (3) It may deprive 
him, after conviction, of meeting his father, mother, brother, 
sister or other relative who do not or did not constitute 
members of his family (4) It leaves the time of 
the execution of the sentence uncertain, and within 
the discretion of the Warden of the State Penitentiary, 
who may, having led the prisoner to believe that sentence 
would not be executed until a speciied time, from mere 
caprice chinge the time for the execution of the sentence 
without any notification to the prisoner. (3) It lessens 
the possible time by one day of the duration of his life. 
(6) It takes from the Court its discretiion for good cause 
shown to prolone the time between the passing of sentence 
and execution theres bevond the: time specified in) the 
statute, 


; 


Phe law ts therefore ¢. post faci and void as to prist 


offens 
fu re Petty, supra 
Kring Vs. NI. wpra 
Hlartune vs. People, supra 
Shepherd vs. People, supra 
Hirschbure vs. Peopl ‘sup 
Gaarvev vs. People, supra 
State vs. Willis, 66 Mo. 131 
Kuckler vs People, e Park Cr tim. ¥.) 282 
Roberts vs. State, 2 Overt ( Tenn.) 423 
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This Court has the power to ISsuCc oreimal Writs 


habeas corpus, and will exeretse such power where 


expedient OFT Le AEN 


hy parte Mirzan, tig U.S., 584. 


fx parte Lange, 131 U.S. App. CCVIET. 


Respectfully submitted, 


ROBERT W. BONY NGE, 
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BRASCH & ROTHENSTEIN 


TARIFF 


for Parcels and Express goods to the United States of America 


from atl points tn Germany and lustria. 


including all charges to Destination except Insurances, Duties, and Customhouse fees, 


are payable by 
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(ioods 


The above rates are not available for pack 
preserved insects, pictures, framed or unframed, 
goods, ete. 

Shippers are cautioned as 
character, 


from German points are to be directed 


to Brasch & Rothenstein at Bremen. 
Braseh & Rothenstein at Vienna or to our nearest agency. 


From 


Austrian points to 


ages contaming beds, feathers, flowers, embroideries, trimmings, LOYS, 


hollow glass or hollow-ware, and all unusual light or loose packed 


gainst shipping Gunpowder, Oils, Acids, or anything of an explosive or inflammable 


Invoices have to contain declaration of contents and value, ; if over 3 7. 
> NaN eciare . nck value, and, if over 50 dollars, have to be certified by the 


U.S. Consul. 


Consular Invoices are also necessajry for all goods going in bond. 


To avoid unnecessary delay and expenses fat New York, please send Invoice direct to our firm 


R. F. DOWNING & CO’S 


Custom-House Brokerage Department Rates. 


Samples passed free, broker: ge and fees... S 
All entries value under $10, exclusive of fees 


sc be “ “ee ' 
ce ss ee te 
““ (s cs 


25, 
50, 
$50 and ever... ee $3 


a 


‘e 


Customs fees vary up to per Entry 


These rates are not guaranteed and are, where reason warrants, charged higher. Special contracts made t 


Impoiters, and best satisfaction guaranteed. 


4107. Filed Aug. 19, 1887. 
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L. B.S. SAWYER, Clerk. 
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BRASCH & ROTHENSTEIN. 


General Shipping and Forwarding Agents. 


Central Office: BERLIN W. Friedrich Strasse 7s. 


BREMEN 
Langen-Strasse 4. 


LONDON E. C. 
1, New Basinghall Street. 


HAMBURG 
Holland. Brook, 22. 


PARIS 
15, Rue d’Hauteville. 
FLUSHING 
Holland. 


DORTMUND 
Berg-Mark, Eisenbahn. 


DITTERSBACH 
Waldenburg, Silesia. 


VIENNA 
Hegelgasse 7. 


LEIPSIC 


Packhofstrasse 13. 


BENTHEIM 


Holland, Grenze. 


FRANKFORT o. M. 
Friedenstrasse 2. 


GOTHA 
Thiringen. 


JLMENAU 


Thiringen. 


MUHLHAUSEN 
Thiiringen. 


STUTTGART 


Langestrasse 12. 


SAALFELD 
Thuringen. 


Agents iu America: 


R. F. DOWNING & CO., NEW-YORK. 


20 Exchange Place. 


This Through Bill of Lading covers the through rate, exclusive of Customs Charges, but 
Brasch & Rothenstein assume no responsibility whatever for the Property covered thereby, until 
the Goods are actually in the possession of the Railway Company or other Carriers at Port of 
Discharge, where the Goods will be received from the Ship under the customary forms of reecipt 
given by the Railway Company or other Carriers. 

Bb. & KR. will assume no responsibility for charges incurred through delay or error in sending 
the necessary documents to the New York Office, with which to clear the Goods through the 
Custom House. When the Consignee elects to enter under Warehouse and Transportation Bonds, 
Bb. & R. are not responsible for any storage or cartage charges incurred thereby. 


i five cases, 668 kilog. 


San Francisco. 


Reimbursement . 


_——_——— + ——- 


Through freight.-..........----- 


_——— a ee + —- 


i 


As per specified account. 


Through Bill of Lading to New York. 


Shipped in apparent good order, and well-conditioned, by Mr. W. EH. Hecht, Berlin, per Railroad or other conveyance, to the Port of 
Ilamburg, to be there transhipped in and upon the Steamship called the “ Roman,” bound for NEW YORK, with liberty to sail with or 
without Pilots, to call at any intermediate Port or Ports for any purpose, and to tow and assist Vessels in all situations, five cases metal 
and glass ware, 668 kilog., being marked and numbered as in the margin to be delivered (subject to the exceptions, restrictions, and conditions 


9 
. 


of the undermentioned clauses) from the Ship’s Deck (where the Shipowner’s responsibility shall cease) in the like good order, and well- 
conditioned, at the aforesaid Port of NEW YORK, unto R. fF. DOWNING & CO., and to be by them forwarded thence, per Railroad 


or other conveyance, to Mr. Emile Boesch, San Francisco, Cal., or to his or their assigns. 


Freight and Charges for the said goods to be 


paid by consignee, as per margi), with primage and average accustomed. The conveyance by Railroad is subject to the conditions of 


the Railroad Companies. 


With liberty in the event of the Steamer putting back to 


or into any Port, or being otherwise prevented from any cause from commencing | 


or proceeding in the ordinary course of her voyage, te proceed under sail, or in tow 
of any other Vessel, or in any other manner which the Shipowner shall think fit, and 
to ship or tranship the Goods by any other Vessel, Not responsible for the Act 
of God, the Emperor's Enemies, Pirates, Robbers, Thieves, Vermin, Barratry of 
Master and Mariners, Restraints of Princes, Rulers, or People, Loss or Damage 
resulting from Stowage, Sweating, Insufficiency of Packages in size, strength, or 
otherwise, Leakawe. Brenkaee Pilferage, Wastaee Sourav, Rain, Rust, Frost. Decry, 


_ delivery of by Consignees within Twenty-four hours after arrival at the Railroad 


Station or other place to which they are destined. Any damage te Goods for which 
the Carrier is liable must be claimed against the Company in whose actual custody 
the same may be at the time of accident. 

Not liable for delivery of Sample Parcels or Consignees’ Letters, nor for any claim 
resulting therefrom. Goods of an imflamnmable, explosive, or otherwise dangerous 
character, shipped without permission, and without full disclosure of their nature, 
may be seized and confiscated or destroved by the Carrier at any time before delivery, 
Withmit any compensittion to Ue Shipper, Owner, or Consignee, 


-_ 


‘ . : ‘ . . ‘ > . . . 
Contact with, or Smell or Evaporation, from any other Goods, Inaccuracies in | 


Obliteration, Insufficiency, or absence of marks, numbers, or addresses, or description 
of goods shipped, Injury to Wrappers, however caused. 
Vessel, Transhipment, Jettison, Explosion, Heat, Fire, at any time or in any place, 
Boilers, Steam, Machinery (including consequence of defect therein or damage 


Lighterage to or from the | 


thereto), Collision, Stranding, Straining, or other Perils of the Seas, Rivers, Naviga- | 


tion or Land Transit of whatsoever nature or kind, and all Damage, Loss, or Injury 
arising from the Perils or things above mentioned. and whether sueh perils or things 
urise from the negligence, default, or error in judgement of the Pilot. Master. Muri- 
ners, Engineers, Stevedores, or other persons in the service of the Shipowner. 

Weight, Measure, Gauge, Quality, Condition, Quantity, Brand, Contents, and 
Value unknown, and the Carrier not accountable for same. 

The Carriers are not accountable to any extent for Bullion, Specie, Precious Metals, 
manufactured or unmanufactured, Plated Articles, Glass, China, Jewelry, Articles used 
for Jewelry, Precious Stenes, Trinkets, Watches, Clocks, Timepieces, Mosaies, Bills, 
Bank Notes ofany Country, Orders, Notes, or Securities for paymentof Money, Stamps, 
Maps, Letters, Writings, Tithe Deeds, Paintings, Engravings, Pictures, Statuary, 
Silks, Furs, Lace, or Cashmere, manufactured or unmanufactured, made up inte 
Clothes or otherwise, contained in any package or parcel, Whatever may be the value 
of such articles, nor tor any other re woods of whatever description above the value of 


£100 - package, unless the value be herein expressed, and extra Freight as may be | 
— tackles. 


agreed on be paid, 


The Carriers are not to be liable for any damave ‘o anv Goods which is capable of | 
being covered by Insurance, nor for any claim. notice of which is not given before | 


removal of the Goods, nor forclaims for damage or detention to Goods under Through 


Bills of Lading, where the damuge is done or detention occurs whilst the Goods are | 


hot in the possession of the Carriers; nor in any case for more than the invoice or 
declared value of the Goods, whichever shall be the least. Goods must be taken 


All Fines, Expenses, Losses, or Damace which the Carriers, their Agents or Serv- 
ants, or the Ship or Cargo, may incur or suffer, on account of incorrect or insutli- 
cient marking of the packages, or description of their contents, or the dangerous 
nature of such contents, shall be paid by the Shipper or Consignee, as may he 
required, and the Carrier shall bave a lien upon the Goods for the payment thereof. 

The only condition on which Glass will be carried is that the Carrier shall not be 
held liable for any Breakage which may occur, whether from negligence or any other 
cause whatever, 

Freight, if payable by Shippers, is due in full in exchange for Bill of Lading, or 
if payable by Consignees, on arrival of Goods at place of destination, in exchange 
for Delivery Order, settlement in either ese to be made without discount or abate. 
ment, Freight payable by Shippers, to be paid Ship lost or not lost. Freight pay- 
able by Consignees to be in Currency or Gold (at the current Rate of Exchange for 
Banker's sight Bills on London on the date the Steamer’s arrival), at Consignees’ option, 

Freight on Goods to Order, Liquids, and brittle or perishable Goods payable by 
Shippers, if required. 

This Bill of Lading, duly endorsed, to be given in Exchange for Delivery Order. 

In case the whole or any part of the Goods specitied herein be prevented by any 
cause from going in said Steamer, the Shipowner is enly bound to forward them by 
succeeding Steamers of this line, and in all cases the liability of the Shipowner, on 
aecount of all Goods, shall cease as soon as the Goods are delivered from the Ship's 


The Transportation Companies above named are not liable for loss ocensioned by 
Collision, Fire, Mob, Riot, Insurrection, or Rebellion, nor for any danger incidental 
to railroad transportation, 

In accepting this Bill of Lading the Shipper, Owner, or Consignee of the Prop- 
erty carried expressly accepts and agrees to all its stipulations, exceptions, and con- 
ditions, whether written or printed, 


In witness whereof BRASCH & ROTHENSTEIN have aflirmed to two Bills of Lading, all of this tenor and date, the one of which 


Bills being accomplished, the other to stand void. 
Dated in Berlin, Nov’b’r 2d, 1886. 


Ppa. BRASCIL & ROTITENSTEIN. 
JULIUS ROTHENSTEIN, 


“NEKEY’S ADDITION TO HYDE PARK" 


being a Subdivision made by Circuit Court Commissioners in Partition of that part of the South ten 
acres of the North West quarter of the North East quarter of Section 3, Town 38 North, Range 14 East 
of the 3rd Principal Meridian lying West of the West line of Vincennes Avenue; together with lots 1 3 to 
23, both inclusive of Block 6 in Cleaverville Addition, a Subdivision in the North East quarter of Section 


3 aforesaid. 
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STATE OF ILLINOIS, | .. STATE OF ILLINOIS. }. 
’ | 
COUNTY OF COOK. I, EDGAR B. TOLMAN, a COUNTY OF COOK. I hereby certify that 1 


Notary Public in and for the said County in the State afore- 
said do hereby certify that on this day personally appeared 
before me JOHN N. GAGE, FREDERIC GAYLORD and HENRY J. GOODRICH, 
to me personally known to be the same persons named tn the 
certificate of SAMUEL S. GREELEY, surveyer of the survey and 
Subdivision shown upon this plat, and to be such Commis- 
missioners as they are therein described to be, and acknowl- 
edged that they had caused said survey and subdivision and 
this plat thereof to be made in pursuance of the decree of the 
Circuit Court of Cook County in said certificate mentioned, 
and in pursuance of the provisions of the Statute in such 
case made and provided. 


in Testimony Thereof, J have hereunto set my hand and — 


affixed my Notarial Seal this sixth day of September, A. D. 
ISS 2. 


Sar) EDGAR B. TOLMAN 
ay Notary Public 


have surveyed that part of the South ten acres of the North 
West quarter of the North East quarter of Section 3, Town 
3S North, Range 14 East of the 3d Principal Meridian, lying 
West of the West line of Vincennes Avenue, together with lots 


13 to 23, both inclusive of Block 6 in Cleaverville Addition,a 
Subdivision tn the North East quarter of Section 3 aforesaid, 
and that I have subdivided the same into blocks, lots, streets 


and alleys, under the direction of JOHN N. GAGE, FREDERIC GAY- 
LORD and HENRY J. GOODRICH, Commissioners appointed to 
make partition of said premisesin and by a decree of the 
| Cireuit Court of said County, entered May 25th, A. D. 1882, 
tin Case No. S9YSO1, wherein WILLIAM D. McKEY and others are 


complainants, and RICHARD M. McKEY and olhers are defend- 

ants. I further certify, that the above plat correctly repre- 
sents satd subdivision as surveyed and staked by me. 

| The above platis drairn toa scale of 200 feet to one ineh. 
Chicago, September dth, A. D. I882. 


SAMUEL S. GREELEY. 


Su rery or 


Committee recommend that above Plat be approved, 


State of Winsis, ) 


\ SS. 
COUNTY OF COOK, 


VILLAGE OF HYDE PARK. 
tember, 1882. 


(SEAL OF HYDE PARK.) 


State of J linvis, |). 


Cook GOuUNTY. 


GEO. H. LEONARD, 
W. M. BERRY. 


Approved by the President and Board of Trustecs, this 8th day of Sep- 


E W. HENRICKS, 


Village Clerk 


This Plat, approved in all particulars by the Court, and it is ordered 


that the same be recorded in the recorder’s office of the County of Cook aforesatd. 


This certificate is made in pursuance of a decree of the Circuit Court of Cook: 
County, tr the State of Illinois, entered on the sixth da y of October, A. D. ISS2, 
in Case No. 39801, in which WILLIAM D. MeK EY od others are complain- 


ants, and RICHARD M. McK EY and others are defendants. 


JACOB GROSS: 


Clerk 


Ce em ee ee 


Slate of Milinais. Po. No. 424,229, 
COOK COUNTY, } 


RECORD BED 
Get. O40. Dt SS2?, at 2 clock BP. M., in 
Look 7 of Plats, Paye AS. 
JAS, W BROCKWAY, 


Recorder. 
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